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PREFACE.

Aa acnoancad last year when the second part of the Achdrddhy&ya
was published, the first part of the Vyawaharadhyaya is now being
jfBued. This portion consists of Chapters i— VII which giro the General
and Special Rales of Procedure, the hwB of Debt, Pledges, and Deposits,

and the provisions as to Witnesses, Documents, and Ordeals. It will thus
be seen that the portion now issued in this Part consists of the Procedure
or the Adjective law of the Scyti. The next Part which will consist of
Chapters VI1I-XXV contains the Substantive portion of the Smrti.

As annonnced before, the translation how issue! consists of

(1) The Original Smrti of YajSavalkya.

(2) The commentary called the Mitakshara by Vijulnes'vara.

(3) „ ,, tt Vimmitrodaya by Mitramis’ra and

(4) „ „ „ Dipakalika by S'ulapani.

In tho First Edition which was issued in 1914, only the Smrti of

Y&jflavalkya and the MitAksharA were included in the translation.

The two commentaries of the Viraviitrodaya and the Dipahalikd were

subsequently secured from the Library of the India Office. The commentary

of the Viramilrodaya has also been published in the Ghoukhamba Sanskrt

SerieB of Benarao and the DipakalikA is being published in entirety in this

Series. It will be remembered that the translation is being issued in handy

volumes of about 400 pages for the convenienca of subscribers.

The Second Part of the Srajtimuktaphalara by 3ri Vaidyanfttha-

Diksbita is also being sent out along with this volume.

The next instalment will consist of:

(1) The English Translation of the remaining portion of the

VyawahSradhyaya of the YajSavalkya Smrti, with the three

Commentaries.

(2) The Sanshft Text of the Dipakalika by S'ulapani.

The assistance of my son Bal has, as usnal, been of much use.

Qirganm, Bombay.
' JBth Mqrch J938

J. R. GHARPURE.
Editor.
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S'iRI

YAJNAVALKYA-SMRTI
TOGETHER WITH THE COMMENTARY CALLED

MITaKSHARa
OF

S'RI YIJNANES'WARA
AND THE COMMENTARIES

OF

VIRAMITRODAYA BY MITRAMIS'RA
AND

DIPAKALIKA BY STJLAPANI

SECOND BOOK

ON VYAWAHARA: positive law.

Chapter i.

Of the Rubes of Procedure in General.

Introductory.

Of a king possessing the (necessary) qualifications of anoint-

ment &c. the protection of the subjects is the highest duty; that, (t‘. e.

the protection) however, is not possible without punishing the guilty.

The detection of the guilty, moreover, is not possible without the

administration of justice (Lit. holding a trial). That suits should be 5

tried daily has already been said
1

viz. that “ a king should attend

personally -to the administration of justice every day, surrounded by

(or with the help of) the Councillor^" The various details of a trial viz.

its nature, its kinds, and it’s procedure have, however, not been descri-

bed, and the Second Book is being commenced for describing these. 10

Yajnavalkya, Verse 1. :p^ (

The king, divested of anger and avarice, should

administer justice along with learned Brahmapas, in

conformity with the principles of legal science.

2. AchSridbyaya Versa 360.

1



J632
Mtt *k«fieri Vfatoaiira Atfined.

c
Yajhatalkya

Mltakshara “Vya.wahdran, &c. judicial irials 4
'c- a

complaint against another and having relation tQ_Jint& self is a
"

' Vyawahara'. Aa for example—where a certain

I. TUe word boeu Boverally explained from several points of

view, v*z. (l) Its intrinsic character, (2) Its function, (3) Its functionaries,

(4) It3 component parts, (6) Tho moans by which n suit fs decided, (A) Its

kinds, (7) Tho results, (8) Its defects or flaws &c. and (0) Tho time end placo.

It is therefore necessaryto note its aspects from all these pointgof view:

—

I Its intrinsic charfttier, Kitjnyann gives a derivative meaning thns

fif 3T3 4$ m3^ 1 nregn; TOd: I) M »l

Ygjrtavlkya: ircmvX'Vft* wfa lie*: <JVi > if 3<tii(nr. m)

Vyawahara Moyukho. «nW (j. \ 4 J^).
II. Tho Junctional aspects have been Bialod by K4»yayana (2').

n’tHBn'Jr iir==a5» mitiAmI i wna^s* ii^ sn^it: a n

Narada.. «t«fa «<iwa 'ifa nsRimm. i T-fai*rr; n (1, 10)
HI. Its functionaries.

nw swr: snri ftm'ifosvmzl!;: ps^rjir »

IV. Its component parte: Narada—(I, 8 -0)

e sgMnnr.mwugmiYH n w i u

areiffirennir i i i^iti ftnrnprit ii.

See also Y»jftavalkya Verse 8 fun her on

V, VII, VIII. The meant, results, and flaws. Narada (1, 12-13)

WHguilliviMrajOTCT 3W> \ ^gnmniwit i m3'?<t: n

trfcrft wfiwu n*^ t i » *niiPi ««i5!Ti tRnmgniMt nn: tffr: ii

lifi nasi^t wfii H?: Blfs«TS«5jfi I «W BiW traws^ffft It (III, 12)

tw<n«fw 13T«1 't i ^jpT «swn>tf ntflilfa: n

Brhaspiti « hrrd inaitfiFi *r firSwfo t gw.£ft fi«n* g ufoft: tpRitf it

Oamama (??, ft, *u>— 1

'Af. smri ’ i#Jso, « *irr«nfani

t 'a’l JZW WWI* I Ref JTfftiT ".
I

BThaspati
: ( 5, )

ftwu few aiwt nit i iinNi fifant *511 i

and Narada says vrerat wSwiei «st ijiii i

» un<r* t Batumi %»t mfimft itfcf n

nr-j^n:, watmr 7. 5 $. *<;.
VI. Its isndt have been given by Mnnu as ,l#h eeo, Oh. VIH. 4.7

see page 634 further on. Narada enlarges ihess to 108. see I, 20.
' VH. As to tho result note this lost of HIritI "

>
i mw,«t tai?:Ws« 1^*1. 1 ?iilH 11 sitpr: U n

Apaiarka—-describes ft as ‘ coosistibg of ihe plaint of tho plaintiff tto
answer ot tho defendant, and the evidence H.foftnjyfo l^1U1H> : |

’

Narada m <* l«al »5! "irtmi b5b i iRi jm«r9l rra jifl 3 nln- „

° ?*SfJ' ’ '* flidn wnrolnt m; „

.

IX. As 10 ihe tins, Katyayana ©b erves.

Brahaspati d.scribes the place of justice thus
” *'*” 1

**** WF * nw imtfi rxhttm, n



Ydjvavalkya 1 * M I t&fcstiara

—

King's duly. fiaft
Verte 1. J

Vyawahdra person says that the land &c. is his, and any other

defined. also ^saya _ in^c^radiction^lcLhim
,
thatJit-iilIn§.

The Author indicates its i. e. of the, VyawaMra-

.
variety by the (use of the) plura l. By the word nrpa, i. e. king, the

AuthoriSdicates that this is not the duty of the hhatriya order alone, 5

but also of auyother endowed with the authority to govern the subjects.

Pas'yet

—

should-administer, &c. is a repetition (by way of corrobora-

tion) of what was .said before and is intended _as_Iaying- down a

special duty.} Vidwadbhih, along with the learned

,

—with (the

help of ) those (who are) well-versed in works on 10
Br&htnan&li. legal science and the Vedas, grammar <£c.

Brahma.na.ih, with Brdhmanas ,—not Kshatriyas

or others. By the expression, ‘Brdhmanas’ introduced by the Instru-

mental ''case, their subordination is indicated, from the grammatical

aphorism1 ‘conjunctive use with Saha ( the preposition todh ) indicates 15

subordination/

Hence, in the case of absence of an investigation, or for a false

decision, the fault would he that of the king, and not of the Brfthmai?as.

As observes Maim/—'*A king, punishing the innocent (
Lit. unpu-

nishable), and not punishing the guilty (Lit. deserving punishment), 20

brings great infamy on hira-elf and goes to hell”. By what procedure

(should he try suits) ? dhaniiaS'astrAnusarena, in conformity

with Dharma S'dstra3 (Science of religion and law) and not with the

science of politics. The established usage and law of the country &c,

have not been separately mentioned, as they form a part of the subject 25

matter of legal science, in so far as they (such usage and law) are not

inconsistent with the general principles of legal science. And as the

sage Yajnavalkya has said 4 later on, “a custom tvhich is not

opposed to law should be carefully maintained, as also the law or

usage made or established by the king", Kr6d.ha*d6bha~VTVUr- 80

jit&h,* &c,, divested of anger and avance &c- When it is

* established that it ( f. e. the administration of justice) should be in

1. P&nini. ir,-3-10. (ftgg&sraftO

2. Oh. Vfll. 128.

> 3, For the extent and scope of the expression D&ama<S'aslra see the

General Koto on the Hindn Law Texts,

<f. Bk. II. 186,



634 Vlr«mUroday»*-r*l!«i at Lav. Ydjbatallty*

conformity with the principles of legal science, the mention of the

additional condition ( that the king should be) “divested of anger and

avarice” is indicative of a special injunction ( V Krodha

anger—intolerance. Lobha avarice—excess of greed. (1).-—
'

5 Viramitrodaya.

“The judicial proceedings, he himself (should investigate,

surrounded by the councillors, every day", what has been thus stated’ in

the last Boob, the Author now elaborates in detail by a separate Boob,

Yajfiavalkya, Verse, 1.

10 Here, although the investigation of a judicial* trial has been

stated in the last Book, still a judicial trial with all its parts being set out

in this Book only, it la called the Boob on VyawahAra. There, moreover,
these are the Chapters : viz.

15

20

35

30

35

I. Chapter on the Rules of XIII.
Judicial Procedure. Verses

1-36.

II. Payment of Debts—Verses XIV.
37-64.

III. Deposits. Verses 05-67, XV.

IV. Witnesses. Verses 68-83. XVI.

V. Documents. 84-34. XVII.

VI. Ordeals. 05-113. XVIII.
VII. Partition of DAya. XIX.

Verses. 114-140.
VIII. Boundary Disputes 150—158. XX.

IX. Disputes between the own- XXI.
era and beepers (of cattle )

Verses 150-167
X. Sale without ownership. XXII.

Verses. 1G8-174.
• XI. Non-completion of gifts. XXIII.

Verses 175-176.
XII. Rescission of a S*l«. 177-181 XXIV.

Breach of Contract of
service. 182-184

Breach : of Contract.

385-192.

Non-payment ofWages.
103-198.

Gambling and Betting,
199-203.

Slander and Abase.
204-211.

Assault. 212-229.
SAhasaa. 230-253,

Non-delivery after Sale.
254-258.

Partnership. 259-205.

Theft. 260-282.

Protection of Women.
283-294

Miscellaneous. 295-307

1. Tkemeanlng is that the king is asked by the general law that he
should administer jnsiieo according to religion and law, but in particular he
is aiked to cast o5 all auger and avarice.

0 verse 360 AcharadyEya p. 620 above.

3. Viivampa makes it further .clear: Ew-irro .

’

t



Vlramltrodaya—-YyawaMra.
.

Ydihavaltna n
Vena 1 . J

'635

Vidwadbht, ‘along with the learned’, t.c., men well conversant with
the principles of legal science ; irdftmanaih, ‘with the Brdhraanas’j aaha,
* along with ’ ; nfpah, * the king ’

; from anger and ararice being
particularly averse; Dharmxi&strdnusdrena, ‘in conformity with
i.e. t

without detriment, to Dharma and S'dafro, “ Dressed in decent 5

attire, the king after going to the court house, with close attention,

being seated with face towards the East, should investigate the cases of

suitors ” in this

1

and the like manner, Baits containing the plaiat and (he
anflwer, pas'yet, ‘ should administer i.e., flhould investigate.

By the word nj-pa 3
is included one even other than a Kshatriya, 10

who is a protector of subjects. Brdhmxnaih is the principal coarse. If

that is not possible, then along with Kshatriyas or Vai&yas also, as has

been stated before.3 The particular mention of Dfixrmai&atra is with

a view to point out its chief importance ; for in the investigation,

the science of polity may also have to be followed. That has been stated 15

by Katyayana

4

:
“ By those experts in the Dharmas&atra and versed ia

Arthaidatra Oa a conflict between the Dharmuidatra and the Artfia-

sdstra, however, the greater or less potentiality will be stated later on.

As to the etymology of Vyatoahdra, Katyayana1 says;, “ Vi, has the

sense of many; ava, means doubt, harana or removal is expressed by Mra\ 20

by reason of the removal of several doubts, it is known as Vyavakdra. ,t

That, moreover, of this character is of two sorts. As says Nlrada 8
:

“ Attended by a wager, and not attended by a wager ; this should be

kaowu to be of two kinds. It is * attended by a wager ’ where a party

takes In writing a certain sum whicn has to be paid besides that in 25

dispute.” * He who ia defeated in this proceeding, shall pay bo much

1. See Kutyayona Verse, 65.

2. i. «. who occupies the position of a Holer of the people.

3. Beo Pago 621 lines 14-21.

4. Verse 57. By adopting this quotation from Katyayana, it is indicated

that the Btudy of the principles of Political science was a necessary part of the

accomplishment of one to be appointed to investigate cases.

6. Verse 26.

6. Introduction 4. With this aspect of a suit the student may with

advantage compare the Actio Sacramentum of the Roman Law. The two

resemble in both aspects.
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penalty to the successful patty or to the king ’ in this or a similar fotm

where a condition or wager like this is laid before the writing down of

the Plaint, that is « a suit with a wager ’j one other tbau this is ‘ a suit

without a wager ”,

5 It has been stated: 'in accordance with the Dharma S'Astra*i

there, the Author mentions the position of the Dharma S'ditra, by

reference to the entire treatise. Thus indeed becomes congruous the

mention hereafter of the witnesses, disputants, fee., since these are

incorporated into the Dharma S'Astra. (1).

10 8'ulapani

In regard to the Recovery of Debts and several other titles at

Law auchdoubts as arise are removed by this, and therefore, this deliberation

which removes doubts as to the several points is called Vyavahtira or

a Judloial proceeding. So Katylyana: 1—
‘ Pi, has the senso of many

;

15 ooo, means doubt ;
harapa or removal is expressed by hara; by reason

of the removal of several doubts, it is known as VyavaMra." Tan, these

judicial proceedings, the Lord of the land, should hlmBelf personally

investigate, and in company with the BrShmana9 knowing the Dharma-
lusfra. In accordance with the rules of the DharmaiUstra regarding the

20 Plaint, the Answer, the Proof, the Trial and the Decision, and not through
anger, or hatred, nor through avarice, nor by partiality. Although it has
boon said that the king should himself investigate* Judicial proceedings,

still this is a subsidiary 1 condition of the principal point vis. investi-
gation according to the principles of Dharma Sdstra. (

1

)

25 . Yajnavalkya, Verse 2.

A king should select as his Councillors4 those persons
who have become accomplished by.learniug and study5

, who
know the law.jvho-speak the truth, and who are the same8

to friends and foes alike. (2).

1. Yorso 28.

2. Verso 380. —The use ol this expression has the sense of
investigation carried to a decision,

3. <jujrswfl —gw »nd aprvr^—The principal of the
chief point is rjij, and the subsidiary or subordinatoone is ~

4. The words Councillor* end Aittttor* are separately u Bed here to bring
out the distinction between (appointed) and (ncappotnted). Theword to stands for those who are append, and has been translated as

*
"***» A

T‘°
r‘

,
n,

'S l
to

.
l“0M Earned Brihmanas thovoluntarily go to a court and are referred to in verse I. above Or ,iL

°

ana tbs Uccupc-ratore* of the Roman system.
' tha •*'*»,

6. i. *. ol the VedSs.

8. rmpartitl to friends and foes as well.
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Mtt.\kfiharlL—The appointed and the unappointed. 637

Mitakshara.—Further, s'rutena, by learning, by study-

in,, the tllmailsd (the science of Interpretation),

„ , 6Bsfi5tti5TS5»l» adhyayanena, by study,-

°
'

i. e- thTitSay of the Vedas j.sampannah, aceom-

vlished ;
dharmai&yah, knmmy_the^religion^-i-^ thossjrhn

know religion and the . science o£.l.* i
satyawadinatl, riMpd

the IriitKi . ». Who have (established) a character tor speakmg thej*utfe_

>-1 — Ripa,u mitre cha_g_e _samah,-same to.friends

Sabhyas (Conn- and foes nhlj^^ected^Jeeling^liatred

... ,\ described, Iqye&cjlen ot this description should be invested

01 }
tis^cguncillors.by.the king, after conferring upon

, -fts and other tokens indicative o£_j;espect, that they may

(D™ifitt^attend or sit inthejneeting or assembly, jtMinM-

Although the expression ‘accomplished by learning and study’

Pssbeenu ed without particnlarisatioo^tillBrahmawunlyCare
meant).

hasbeenme ._“Moreover, he (i. e. the king), accompanied

A3 ,aysKatyayaii
9teid ul scholars, of high

by assessors or con ^^ BrAhmlllMi whaaremleverjn inter-

Pp«ti^|^ksL.Wnrmn S-dstru. and who are accomplished

in politics.

Those to be selected, moreover, should be three, the

i 1 hftvinvheen.used.with
a (special) purpose ;

and also there bemn

P “'“rfwSntf vie '.
—-“In the place where three Brahtnapas, versed in

a text o
down" BrhaST>a.ti‘, however, intimating that the

the Vedks, sit down.
' ^serve3; “Where, ViprAs

councillors ek°“U ^fthSpS^e and the Vedas, as well as

(Brdhmanas) knowing
the usu^

sitting, that

the laWjJ^J’iffi^ , to ajacrificialjssembly'-. It should

assembly is eqmh_C— words) “accomplished by learning

d“other ,-Stl Of Brubmanas referred tola the

and study and others, J
Br5hmanas,” it being lmposi-

last verse in (the express on) ahm ^ • Instrumeatal ,ermi .

aible that words having *• *"“*£„
an adjective and the word

nation at their end, should b onuected
o£ ^ fault?£

qualified.(by it), as also on
•

f h expression “by the learned’’. 35

10

15

20

25

30

1. Verse 57.



638 of Councillors. r Ydjtmaallya

L Vtnt 2.

Moreover, Katyayana 1 has brought oat clearly the distinction

between the Brflhmiriis and the Councillors thus :~*'A king attains

heaven, who investigates disputes according to law, with the help oE

the Chief Judge, the minister, the religious preceptor, the Brithmanas,

5 and theT^ounihUora." There, the distinction is that the Br&hmanaa

ore SfjrappoTnted, while the Councillors are appointed. Hence also

it is said* "whether appointed or not appointed, he who knows the law

is entitled to apeak”.

Among these, those who are appointed should advice the

10 king on the facts as they stand, and if he would act otherwise,

then they should dissuade him, otherwise they would be guilty.

Xaty&yana.* has also said*.
—“The councillors who follow him, even

when he acts with injustice, are co-sharers with him iu it (the injustice);

therefore the king should be warned (advised) by them." Of the

15 unappointed, however, the sin occurs only when they speak a false-

hood, or do not speak at all ; not when they do not dissuade the king.

As Maim1
has said :

—“ Either the court must not be entered, or the

'truth must be spoken > a man who either speaks nothing, or speaks

falsely becomes sinful (guilty).” Ripau Mitre Cheti, to friends and

20 foes, in this clause by the (use of the) word cha is indicated that

the court should also have the attendance of a few merchants for the

satisfaction of the people. As says Katyayana* ; ‘‘Attended by a

few tradesmen oE good family, free from malice, and possessing

the qualification of high birth, character, age, good behaviour
25 affluence, and family tradition.” (2).

Viramitrodaya.
There, moreover first, to regard to the state meat “ along with

learned BrAhmanas" while explaining the learning, the Author discusses
the BtAhmanae

YajSavalkya, Verse 2.

S'rufam, * learning % f.s., with the help of the MiroAnaA and the
like, understanding the meaning ; accompanied by that, with the study
of the Veda and S'dstro, accomplished, l.e., possessed. Therefore alsodharmajn&h, * who know the law i.e., who are clever in discrimioatini’
the dharma ani‘ tha non-rftarmaj. and therefore also who have »character for truth-speaking. Ye ripau mitre cha Sam&h, * who are thesame to fueg amt friends alike* devoid of hatred, anger, etc., those
1. Verso hsTsee note 4 on pi 636 £ By NSrada. Ill n
4. Oh. VUL IS. 5. 58.

Verse 76.
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Br&hmanaa should by the king be made councillors, who will attend

the courts. The meaning is that honour and respect, etc., should be

so ordained for them that they may attend the court for the deliberations.

By the use of word cha, ‘ and ', are included the indifferent.

By the use of the plural number, the Author intends the particular 5

number stated in other Smrtis. So, moreover, Maim’: “In the place
1

where ait down three Brdhmanas knowing the Vedas.” Brhaspati* also:

“ BBven, five, or three may be the Councillors, ” Really, however, the

inclusion of the unappointed BrAhrnanas having been stated before, even

apart from those, this verse is intended to direct others to be made 10

councillors. Hence it is that the Chief Jnstice, and the ministers, together

with the Br&hmanas and the Parohits have been stated by Katyayana*.
After premising the investiture, it has been stated: “ Attended by a

few merchants of good family, possessing the qualifications of high birth,

character, age, good behaviour and affluence, and free from malice.” 15

By Manu* also has been said:— “ la transactions between tradesmen and

artisans, and also among persons subsisting on agriculture, or on the stage,

where a decision ie impossible to be reached, it should be got done by

the experts in the lines themselves.” This is only indicative. The

point is that whoever is a specialist in a particular matter, by him 20

indeed that matter should be got decided.

Brhaspati’ mentions persons necessary for (a court of) justice : “The
king should appoint two persons—an accountant, and a scribe—who
know the principles of the science of words and names, have studied

the lexicons, who are skilful accountants, who are pure, and who are 25

acquainted with the various alphabets. For snromoDing and guarding the

witnesses, the plaintiff, and the defendant, a truthful and confidential >

man should he appointed, subject to the authority of the Councillors*.” (2)

S'ulapapi

The Author mentions the councillors 30

YajSavalkya, Verse 3.

Accomplished with the knowledge and the meaning of the Vedas, and

the study of the Vedas ; who know the JDharma 6asfra

;

and who by.habit

1. Oh.VIII.il. 2. Ch. I. Verse 11. 3. Verse 58.

4. This verse is not found in Manu ;
see however Brhaapati I. 26.

See llaghunathji Tarackand vs. Bank of Bombay X. Ii., R, S4 Bom. 72, atp. 78,

5. Oh. I. Verses 14, 16.

6. trutfdte:
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are truth-speakers ; those who are o! an even mind towards an enemy as

also to a friend; such should be appointed councillors.

Katyayana1
states a special rule: “ He, moreover, accompanied

by councillors, who are steady, special scholars, of high parentage, and

5 who are the best of Brahmanas, who are exports in the Dharma Saslra, and

are accomplished in the science of polity; along with the chief judge, the

minister, the religious preceptor, the BrShmanaB, and the councillors, the

king who investigates disputes, attains heaven, and retains it according

to Pharma.” (2)

10 It has been laid down that *tha king should administer

justice’; the Author mentions a secondary course

Yiijgavalkya, Verse 3.

Unable to attend to the administration of justice on
account of other engagements, bya king should be appointed

15 (in his place) to work along with the Councillors, a

Brahmana, knowing alllaws.

Mitakshara :—On account o£ his being engrossed in other

works, vyawaharan apas'yata, unable to attend to the administra-

tion of justice ;
nrpona, by a king i sabhyaih saha, along tcith

20 the Councillors, referred to above, sarvadharmavit, knowing all

lam

,

all laws *. e. laws laid down in the S'&strds, as also the customary

laws ;
knows i. e. (considers) discriminates ; such a one is he who

knows all laws ; Brahmana, a Brahmana, and not a hhatriya or

, any other ; niyoktawyah, should be appointed, for deciding disputes.

25 Moreover, such a one possessing the particular qualities laid
down by Katyayana5 should be made. Says he ;

—"He should be
self-restrained

5
, high-born, impartial, not overawing, calm, god-fearing

religious, and devoid of anger.’’
®’

" 1, Verses 57, 58.

2. See Versa 64.

D. fpif • The other reeding is vigilant.
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In the absence of a Brdhtnana of this description, • he should

appoint a Kshatriya, or a Vais'ya, but not a

Page 3, S'ftdra. As says Ka.tya.yana 1
:
—“ Where a

BrAhmana is not available, he {i. e. the king)

should appoint a Kshotriya, or a Vais'ya who knows the Dharma 5

S'dstra ; a Sfidra should be avoided by all means.”

By Narada2 also this very thing has been indicated pro-

minently :
—

“Placing before him Dharmg-S'dstra, and adhering to

the opinion ot the Chief Judge, with a calm mind (or concentrated '
.

attention),~he should decide suits in due order.” ‘Adhering to the 10

opinion o£ ihe.Chief Judge, i. e. not _poating himself in his own
opinion. (As in the expression , ‘the king observes-the cnemiesl.army,

wifhrthg eyes (in the form) of gptea?
T the term Chief Judge is here crj

used in its etymological sense. He who questions the .plaintiff and 9 1*
T thejlcfeiulant is a prAt

; and he who slftjT or^JIscriminatea their 15

statements, the inconsistent jrom the consistent along with the

assessors," a viyaka ; he who is a prdt as well as a vivdka is a

FrSdvivAka.^Moreover, it has been said:
3 “He is called Pradvivaka,

because, after consulting him, the king, in company with the

councillors, decides,dispates after an inquiry relevant to -the matter 20

at issue. ” (3)

Viraraitrodaya.

“Judicial proceedings he should himself personally investigate ”

thus it has been stated in the last book. When, however, that is not

possible, the Author mentions a course 25

YajSavalkya, Verses 3.

Owing to being absorbed in concentrating himself upon other

matters and therefore unable to investigate judicial proceedings, by such

a king, along with the councillors, a Br&hmana knowing all laws and
{

.

rules useful for a lawsuit should be appointed for the purpose of 30

investigating law suits. This is the meaning. Here Katyayana* states a

1. YetBe67.

2. Oh. 1. 35.

3. By Vyiaa. See Smrti Ohandrika, P. 17, L, 3,

4. Verse 64.
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special rale. “ One .who is eelf-controlled, well-born, impartial, not likely

to create distrust, who Sa firm, afraid of the next world, devoted to religion,

industrious, and devoid of anger.” In the absence of Bach a Brdhmana,

a Kshatriya, or a Yais'ya should he appointed, eo has been elated above.

6 Bo says Narada1
: “ The affairs of the ascetics Bhonld be got

determined by only those who are learned in the three lores, aa

also of those who are versed in sorcery and witch-craft j and not

biraself, for fear of creating resentment.” The meaning is that those

from whose anger there may cceur danger, the investigation of ( the

10 disputes of) these should be cansed to be made through men of tbeir

kind alone.

Sven when a determination is made by himself, the co-operation

of the Chief Judge is certainly contemplated. So observes Narada* t

“Placing before him the Dhzrma-S'&stra, ^and addhering to the opinion

15 of the Chief Jndge, he should decide BuitB in due order, with a calm,

».e,, concentrated mind.” (3).

S'ulapa^i.

When the investigation of disputes is not possible to ho made by
himself personally, the Author states a course

20 YajBavalkya, Verse 3.

One knowing well all laws t. e. of the country, ’the caste, and the
rest. In the absence of a proper Brahmana, a Kshatriya, or a Vaisya
may even be appointed, as says KatyayanaV If a learned Brahmana bo
not available, one may appoint there a Kshatriya, or a Vaisya who

25 knows the Dhaima sdstra ; a sudra, one Bhould avoid with effort, " 8o
also Manuk “A Brahmana who subsists only by the name of his
caste (jStt), or one who merely calls himself a Brahmana, may interpret
the law of the king, but never a Sudra. Of that king the adminis-
tration of whose laws is made by a Sudra, the kingdom will „lnV

30 (low) like a cow in the mud, ” (3)

1. Not found in Narada, bnt see BfhaSpati, 1 . 27 .

2> Ch ‘ L 35,
3. Verse 67."

i, Ob. VIII. 20-21.
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The Chief Judge and the other councillors if out of passion &c.

decide a dispute in departure from the dictates of the Smrtis, then

what should a king do P so the Author says

Yajnavalkya, Verse 4

4. Out of passion, avarice, or even through fear, 5

councillors acting in departure from, the rules of the Smrtis

or from a similar cause, should each be separately punished
with a fine double of that in dispute.

Mitakshara:—Moreover, the aforesaid Sabhyah, councillors,

on account of the uncontrolled sway of Rajas1 or passion, being 10

affected by it, ragat, out of passion, i.e., on account of excessive attach-

ment; lobhat,/rom avarice , i.e., on account of excess in greed ; bhayat,

from fear, or oa account of excessive tribulation, smrtyapetam, in

departure from the Smrtis i.e. opposed to the Smrtis. The term Adi
or from a similar cause, indicates doing something which is a 15

deviation from custom; prthak prthak, severally , each one severally.

Vivadat, of that in dispute, oE the amount accruing as damages on

account of a defeat in the suit ; Should be punished with a double

.of the fine, dwigupam damam ; not however (double) of the amount

which is the subject matter of dispute. If it were so, there would 20

be the possibility of au absence of fine in disputes regarding

adultery or seduction and the like. The use of the words passion,

avarice and fear is to limit the double fine to ( the case9 of
)
passion

&c. only, and not to (extend it, to the case of) ignorance, mistake &c.

Moreover, let it not be supposed in consequence of the 25

text of Gautama2
viz.

11
a king has power

* [ P. 3. L. 16.] over all, excepting Brahmanas,” that Brdhmanas,

are exempt from punishment, as the text is

intended to be eulogistic only.

As to what has been said3 viz., * that be (i.e. a Brdhmana, 30

should be exempted by the king from six (punishments), viz. that

he should not be killed, imprisoned, punished, exiled, deported or

1. The second of the three qualities riz. Satm, Rajas and Tamas;

2. Gautama 11, 1.

3. Gautama VIII. 12, 13.
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made destitute (deprived of hia effects)/ tbat holds in the case of one 1

" who is a well-read scholar, one who knows the usages of the

people, who is versed in the Vedas and the Vedangas, who is an

expert in the art of controversy (or in expounding controversial

5 points), in History and the Puranas, who is a constant Btudent of the

same, and who follows them in life, who is purified by the forty-eight

purificatory ceremonies,2 who devoutly observes the three duties’,

or one who has been trained in the six* customary duties of life.”

Thus it (he. the exemption) applies only to one who has acquired a

10 versatility of knowledge as detailed above and not to any Brdhmana

merely os such. (4) •

Viramitrodaya.

For the Councillors giving an unjust decision, punishment should

be administered by the King ; so the Author says

15 Yajuavalkya, Verse 4.

On account of being oppressed by passion, etc., in departure from

the Smrtis, »•«., opposed to the Smrlis—by the u9e of the word ddi, eto.,

‘opposed to the usage of the country’ &c. also should be included. Sabhyih,

‘Councillors’, for the purpose of investigation appointed to the

20 assembly, as far as the Chief Judge, prtkak pfthak, ‘ separately ’ each

one, tivAdit, ‘ of that in dispute, consequent upon a defeat in the dispute

under consideration, from the penalty in the form of an imposition of a

money fine, dwigumm damam, 1 double the penalty dandyAh, ‘ should
be punished should he made to pay.

25 By the use of ,the word api, ‘or also *, are incladed those not
• known. So says Katyayana1

: “ After correctly comprehending the
result of the suit, the Councillor should then speak

; otherwise One must
not speak; lie who speaks gets twice the penalty. By reason of the

,
1. Gautama VIII. 4-11.

2. r»s. Gautama details tlieso at Cl>. VIII. 14-22.

3. These are : study, sacrifice, and almsgiving

4. These are: the three last with the addition of aienWimmffiircr
Teaching, officiating at a sacrifice, and receiving gift3, Soe YSjn^UwlTlT

5. Verse 80-81,
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fault of the Councillor, whatever is lost, should be replaced by the

Councillor as it was before ; a dispute, however, when settled by the

disputants themselves, one should not investigate.

”

Thus what has been decided after a proper deliberation may be

considered again, and no penally (should be imposed) out of irritation 5

due to the defeat of the plaintiff.

There, “ Councillors declaring an unjust decision, and similarly

thoss who subsist on bribes, as also those who are guilty of a Breach of

Trust, all these mast certainly be banished ”, the (rule of) punishment

thuB declared by Brhaspati should be observed. (4). 10

S'ulpapi

Yajiiyavalkya, Verse 4.

These, the councillors declaring falsely, should each be punished

with the penalty double that for the defeated party. By the use of the

word apt ‘even’ is included one digressing away from the judicial 15

proceeding (4).

The Author mentions the nature of a Vyawahdra

Yajnavalkya, Verse 5.

If one injured by others in a way which is a violation

of the (laws of) Smrtis and usage, informs the king, that 20

becomes a (fit) subject for a Judicial Proceeding. (5)

Mitakshara :—M&rgena, in a way, opposed to legal

science and general usage, paraih, by others,

Subject-Matter adharshitah, injured, r.e.-attacked ; which, rajne,

of a suit. to the king, or to the Chief Judge, avedayatl, 25

informs, Le. respectfully comphms, Chet, in case,

of that

,

tad, which forms the complaint, is the subject matter of a

judicial proceeding, Vyawaharapadam. Vyawahara or a judicial

proceeding ia that which has for its component parts, the plaint,

the answer, the doubt, reasons, deductions, the evidence, the .decision 30

and the-Xeasons thereoE *, its pada, its (*. e. of Vyawahara ) subject.

This is ita general definition.

That (Vyawahdra) morever, is twofold : a plaint founded on

suspicion, and a plaint founded_on_facts. As says Narada1

:

—" A
'

1. 1. 27.



646
AtltMqharl —platnU, *««** °f- f

yaj&xvaltya

L VtruS.

and a plaint founded o
/„nl [acts, ivhen the stolen goodB

(defendant’s keeping)U co
the g00ds stolen or any

have come to light • „ , _:ntr to li^ht ”, therefore

other evidence (thereof). By 8 =, airect proof.

is meant tracing (th

mm07er tlc0.f„ld; (1) Containing

A plaint founded on
_ containing the statement of an

the statement of a denial ,
an U "Having taken gold &c.

"H, 1

t

: detdant dot! nS give!. Lk.”. -H. («-

from me, he ttne
Katyaya.no.1 also has^—- •

unjust act.

This (Vyaicahdra) moreover is divisible into IS kinds. As
y

save Uantt’i—“Of these (1) the first is the Re-

. Pa„e 4 covery of debts , (2) Deposit, (3) Sale without

° ownership, (4) Concern, of .
several .. partners

v .si «nd Resumption of gifts. (6) Non-payment of wages,

.71 Breach of contract, (8) Rescission of sale and purchase, (9) Disputes

L
B

-th, owner (of cattle) and hie servants j (10) the law of

between the owner tot cat ^ . {, s) Thett,

Bonudrj- ‘“P ' q5\ Adultery or seduction; (16) Duties of

(U
l?T°d wife - (17) Partition, (IS) and Gambling nid betting.

TheseareTn this^swld the eighteen topics of Judicial Proceedings.

54 Even these have become multiplied into many more by the vaneties

of^the points at iesne. A. says Narada’ >-"Th«ir branches amount

to one hundred and eight. It (a judical proceeding) is said to have

a hundred branches on account of the multifar.oasness of human

transactions.
’

VO The author points out that by the expression 'if he informs

'

the king’ is meant, lie himself voluntarily goes and informs, and not

under instigation of the ling or his servants. As says Manu':—

“ Neither the ting or any servant of his shall themselves cause nn

15

20

1 .
Verse 130. *4m*f »» mother resiling.

3. I. 20.

2. Oh. VIII. 4-7*

4. Ch. VIII. 43.
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action (lawsuit) to be started, or hush up one that has been brought

by another.” 1 P&raih, by others, i. e. by one, two, or many others;

the Author indie ate 3 hereby that a dispute may arise between one man,

and one, two, or many men. The text of N&rada viz.
—“Men con-

versant with law lay down that disputes between one and many, with 5

women, and with servants, are inadmissible as a suit” refers to suits

having different causes of action.

By the expression 'informs the king' is also meant 'that clad

in a decent or simple dress, the plaintiff should inform the king' when
questioned by him. When the complaint is proper, (1 . e. according 10

to law), then the summoning of the defendant by sending a seal &c.,

and the non-summoning of those that are beyond the court’s jurisdte-

tion, or exempt from it (as b§tng afflicted with disease) being evident

from the context, has not been expressly mentioned. This,

moreover, has been clearly laid down in another Smrti2
: IS

"At the (proper) time, he (*. e. the king or hia proxy) should

thus inquire of the applicant3 standing and speaking before him :

what is your suit for, and what is your grievance ? Don’t fear,

speak, 0 man I By whom, where, when and for what (have

you been) troubled ? Thus should he ask one who has come 20

to the court. Thas interrogated, what he speaks (ns his

grievance) he (*, c. the king) should consider along with the

Councillors and the Br&hraanaa ;
and if the complaint be proper or

one according to law, (an order bearing) the seal, ora messenger,

should be sent to summon him (defendant). 25

"The king should not cause to be summoned a person who is

afflicted with a disease, a minor, the old, one in

Cases where sum- difficulty and one engaged in (religious) duties ;

mons may or (nor) a person who would suffer great I03S1
if he

may not issue. were summoned, a person afflicted with pain 30

(caused by the separation of relations); persons

engrossed in the king’s service, or in celebrating festivals 5 the

1, The Balambhatti and the Vis'wes'wari give an alternative .meaning

tlms: « nor should he accept a plaint presented unjustifiably by a party. ”

2, Ivatyayana Verses 8G-88.

. 3. Plaintiff;

—

Lit : one who pleads his cause in court. The reading given

in the foot-note is adopted : another reading is 'standing in a humble posture.’

4. Ealambbatti P. 9 L. 5 &c.

6
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intoxicated
;
persons possessed by evil spirits ; idiots or the insane

;

the aggrieved, or persona who are dependents (nor) a yonng and

helpless woman, a high-born lady, a woman recently delivered, a maiden

belonging to the highest tribe; (because) these females are declared to be

5 dependent on their tribes. *A summons is allowed against women

upon whom their families are dependent, profli-

Exceptions. * gate women, and those who are prostitutes, as

also against sncb as nre of low birth or fire

degraded. Taking into consideration the time and the place, as also

10 the importance or otherwise of the cause, the king may cause even the

infirm &c. to be summoned and brought comfortably by means of

conveyances. He may even summon, in weighty matters, hermits

and the like, who have retired into the woods, after2 notice of the

complaint
1

taking care however that he thereby does not give any
15 offence."

The law of arrests which is plain in itself, has been laid down
by Narada* :—“A plaintiff should arrest a

Arrest. defendant who absconds when the cause is about

to be tried, and one who disregards the plaintiff’s

20 words, until the legal summons ha9 been issued. Confinement to a

place, arrest for a limited time, restrictions regard-

The four-fold di- ing travelling, and prohibition from a specific act

;

vision of arrests, this is the fourfold division of arrests. One
subjected to an arrest must not transgress

25 it. If one arrested at a time proper for arrests transgresses

bis arrest, he should be punished. One who, in causing an
arrest, acts improperly, shall also bs liable to punishment. One
arrested while crossing a river, or in a forest, or in a bad country, or
during a great calamity, or while in similar predicaments, commits no

30 fault by transgressing his arrest One about to marry, one oppressed
by a disease, one about to offer a sacrifice, one afflicted by a calamity,

as also one (already) accused by another, and one engaged in the kind’s
service (as also) cowherds engaged in tending cattle, cultivators °in

1. Vorees O', 98.
’ — ~

g. 'At their leisaro and by means of conveyances
’

'Batambhaui
a3S° * f0ttdered

ascertained the

4. I. 47-64.
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*

the act oE sowing the crops, artisans while engaged in their own
occupations, and warriors during warfare.

Arrest means a restraint by the king’s orders. The weak and
others (exempted) shall depute their son or some

•Page 5. other relative ; and thes2 (relatives) will not 5

become liable for speaking without authority for

another, as will be seen from the text of Narada

1

: “He, who is

not either the brother, the father, or the son, nor is one acting under

on order or authority of another, and 6peaka for him, deserves

punishment ; as does he who makes contradictory statements in 10

judicial proceedings.’ 7
(5).

Viramitrodaya

The investigation of a Judicial Proceeding ( Vyavahdra) being

dependent on the knowledge of the subject of a judicial proceeding

( Vyavah&ra-Qishayayil&na
) the Author mentions generally the subject 15

of a Vyavahdra

Yajuavalkya, Verse 5.

dfdrgem ‘ by a way *, means which is outside the Smrtia and

good usage ;
parairddharshitah, * by others injured i.e., outraged ;

rdjfte, * to the king 7

, of the attack by another, dtedayati, ‘informs 7

,
tat% 20

* that 7
,
then becomes vyxvahdratya padam, * the subject for a judicial

proceeding snch as the Recovery of Debts and the like.

By the mo of the word chet ‘if*, it has been indicated that the

initiation of a dispute should not be started by himself. That has been

stated by Manu* • “ Neither the king nor any servant of his shall 25

themselves eanse any action flaw suit) to be started, or bash ap one that

has been brought by another.” The reading yad*
f

‘ which 7

,
is approved

of Mis'ra and others. Which, e.g., the Recovery of Debts and the liko

he informs that should be utilised.

The plural in paraih, ‘ by others % is where the matter at issae is 30

one. Where, however, the points at issae are different, the test of

Narada* applies : “ Of one with many, against women, or against

agents, a dispute is admissible.

”

1. Ch. II. S3;

3. In the place of ehet

2. Oh. VIIL43.

4. Oh- II. 12. first quarter.
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By tha use of the word hi, ‘indeed’ it is intended that what has

been complained of, must necessarily be investigated. There, Brhaspati1
.

mentions a special rule “ The preceptor and the pupil, the father and

the eon, the husband and the wife, the master and servant, of these

5 when brought together, a dispute is not permissible. Of one with many,

with women, and with servants, a dispute is inalmissible, ae has been

declared by the learned. That which has been excluded by the king, as

also that which is likely to be against the interests of the citizens, or of

the nation in entirety, as also similarly of the subjects. Others also aa

10 are antagonistic to (the interests of) the City, village, 'and the people in

general, all such disputes havo been declared as ina Imisaibla.”

That subject of a judicial proceeling, moreover, generally is of

two kinds, from a plaint founded on suspicion, and a plaint founded on

certainty. A plaint, moreover, is two-fold, iQ the form of an assertion

16 and in the form of a denial ; as * my gold has been taken away by him *,

Bnd ‘ Having taken money a9 a loan from me, he does not give.’ Ae
saye Katyayana1 :—“ What is jast, be himself does not wish to d o, ot

who does what is UDjust Manu’ particularly classifies the topics fora

judicial proceeding thus: “ Of these, (1) the first is the recovery of debts,

20 (2) deposits, (3) sale without ownership, (4) concerns of several partners

together, (ft) and resumption of gifts, (6) DOD-payment of wages,

(7) breach of contract, (8) rescissioo of sale and purchase, (9) disputes

between the owner (of cattle) and the cowherds, (10) the law of boundary

disputes, (11) assault, (12) Blander, (13) theft, (14) heinous offences,

25 (15) adultery or Beductioo, (10) dnties of husband and wife,

(17) partition, (18) gambling and betting: these are in this world the
eighteen topics of Judicial Proceedings,” (5).

S'nlapani.

Yajnavalkya, Verso 5

In a way outside the Smriis and good usage, one pursued by another,
30 either monetarily or bodily, one complains when troubled, that is the

point for the investigation by a Judicial Proceeding. - That is of eighteen
kinds, bo says Mann1

: “Of these (1) the first is the recovery of debts, (2)
deposit, (3) sale without ownership, (4) concerns of several partners
together. (5) and resumption of gifts, (6) Non-payment of wages, (7)

35 breach of contract, (8) rescission of sale and purchase, (9) disputes
between tbe owner (ot cattle) and tie cow-1,erf, (10) the law of boundary
dUpntc., (11) assault, (II) slander, (13, theft. (If) henious
adultery or .ejection, US) duties of husband and wife; (17) nartltlnn -

1. See Nirada il7l2,la3t"quarter”
~ —— ’

2. Verse 130,
.,3. Ob. VIII. 4-1,
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(18) and gambling and betting; these are in this world, eighteen topics of
• a Judicial Proceeding.

By the expression if he ‘Informs’, is meant that by himself a
dispute should not be started. Brabaspati states a special rule, “The
preceptor and the pupil, the father and the son, the master and servant. 5

of these if brought in conflict together, a judicial trial cannot be

admitted ’*
(5).

When the defendant is brought by one oF the (three) modes,

vis., by the signet, the written order, or the messenger, what further

should be done ? So the Author replies 10

Yajiiavalkya, Verse 6.

In the presence of the defendant should be reduced

to writing whatever is alleged by the plaintiff, and marked
with the year, the month, the fortnight, the day, the name, ^
the caste, and the like. 15

Mltakshara :—What is asked for is the artha, (the relief

sought) the object to be accomplished ; and a plaintiff (Arlfit) is the

one who sets it up. His opponent ia pratyarthi, the defendant.

Before, agratah, tasya, (of) him, l e„ in the

The Charac- presence of him, \BkhyQ,T[l, shouldbe written, should 20

terietics of a be reduced to writing. Yatha, whatever, in which

Plaint. mode %» e., as alleged before at the time of making

the first complaint ; and not otherwise ; for in

that case on the ground oE departure (From the first complaint) the

trial would be vitiated. For1 “one who alters his former statement, 25

one who shuns the judicial proceeding, one who does not put in an

appearance, one who makes no reply, ns also one who absconds after

being summoned; these are the five varieties of a faulty (Rina

)

litigant/'

1. Numda II. 33. Kitylyana states the several amercements for

these; thus : see verse 202.

sromfr 'W1F35T t ?tqonm 5515I ^ ftsw 11

"r Tan 5! i
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By tha nse of the word di, ‘ indeed ' it is intended that what has

beau complained of, must necessarily be investigated. There, Brhaspatil

mentions a special mle “ The preceptor and the pupil, the father ami

the eon, the husband and the wife, the master and servant, of these

5 when brought together, a dispute is not permissible. Of one with many,

with women, and with servants, a dispute is inadmissible, aa has been

declared by the learned. That which has been excluded by the king, as

also that which 3s likely to be against the interests of the citizens, or of

the nation in entirety, as also similarly of the subjects. Others also as

10 are antagonistic to (the interests of) the Oily, village, 'and the people in

general, all such disputes have been declared as inalmissible.”

That subject of a judicial proceeling, moreover, generally is of

two kinds, from a plaint founded on suspicion, and a plaint founded on

certainty. A plaint, moreover, is two-fold, in the form of an assertion

15 and in the form of a denial ; as « my gold has been taken away by him *»

and ‘ Having taken money as a loan from me, he does not give.’ As
says KatyaySna* 1“ What isjost, be himself does not wish to do, or

who does what is unjust ”, Manu* particularly classilies the topic* for a

judicial proceeding thus: “ Of these, (1) the first is the recovery of debts,

20 (2) deposits, (3) sale without ownership, (4) concerns of several partuers

together, (5) and resumption of gifts, (0) non-payment of wages,

(7) breach of contract, (8) rescission of sale and purchase, (9) dispntes

between the owner (of cattle) and the cowherds, (10) the law of boundary
disputes, (11) assault, (12) slander, (13) theft, (14) heinous offences,

25 (15) adultery or seduction, (16) duties of husband and wife,

(17) partition, (18) gambling and belting ; these are in this world the
eighteen topics of Judicial Proceedings.” (5).

S'nlapani.

Yajnayalkya, Verso 5

In a way outside the Srartis and good usage, one pursued by another,
30 either monetarily or bodily, one complains when troubled, that is the

point for the investigation by a Judicial Proceeding. . That is of eighteen
kinds, so says Manu5

: “Of these (1) the first is the recovery of debts, (2)
deposit, (3) Bale without ownership. (4) concerns of several partners
together. (5) and resumption of gifts, (6) Non-payment of wages, (7)

35 breach of contract, (8) rescission of sale and purchase, (9) disputes
between the owner (of cattle) and the cow-herd, (10) the law of boundary
disputes, (11) assault, (12) slander, (13) theft, (14) henious offences (15)
adultery or seduction, (1 6) duties of husband and wife; (17) partition:

1. See Nirada ir. 12, last charter.

2. Verse 138.
..»• Oh.VIU. 4-7.
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(18) and gambling and betting; these are in thin world, eighteen topics of

-,a Judicial Proceeding.

By the expression if he 'informs
-

,
is meant that by himself “

•disnute should not be started. Brahaspatl states a special rule, The

P
t r>t\ tha nunil tho father and the son, the master and servant,

oHhes^ If brought iri'ccmflict together, a indicia, trial cannot he

admitted" (5).

When the defendant is brought by one of the (three) modes,

vi . by the signet, the written order, or the messenger, what Further

should be done ? So the Author replies

Yajiiavalkya, Verse 6.

In the presence of the defendant shoidd be reduced

the caste, and the like.

Mitakshara 1-What is ashed for is the artha (the relief

sought) the object to

one who sets it np.

^ ^tah, tasya, (of) him, in the

The Charac- prescnceof him, lekhyam,.JouF<F
6. vriMn, should

terWta of a be reduced to writing. Yatha, which

P aint mode i. as alleged before at the time of making

the Erst complaint ;
nnd not otherwise ;

For in

“-siXsr'Acsssvzzrsiz

.i . «...

litigant.”

10

20

1 Narada II 33 * Kityajana states the several amercements for

theses thus *. see verse 202.
_^ ^ h
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Y&jhattiolkya

The allegations of the plaintiff having been once reduced to

•writing at the time of the first corap'aint, it

P. 5. L. 9. might be said that writing it over again would

be meaningless, so the Author says: S&mu,*,

5 masetyad-i, year, month §c.—marked with the year, month,

fortnight, date, day &c., as also bearing the names of the plaintiff and

the defendant, ana their castes such as Brdhmana &c- By the word

Adi, tfe., are also included the amount, the quantity, place, time,

reason for forbearance1 and the like (Adini)- As has been said2 ;

—

10 “That is termed a plaint or complaint, which is presented or

made to the king, and which contains (the Artha)

P, 5. L. 13. the cause of action, which is in accordance with

the law, which is complete and devoid of

confusion, which contains the point at issue, which is couched in

15 significant language, and which is consistent with the claim made

out ; (which is) intelligible, not inconsistant, certain, capable of proof,

concise yet bringing out the whole cause of action, not impossible in

regard to place or time ; which contains the year, the season, the

month, the fortnight, the day, the time, the country and the particular

20 district, the village, the house or dwelling place, the point at issue,

the designation, the caste, the personal description and age ; which

contains the measure and quantity of the object to be secured, the

names of the plaintiff himself and of the defendant, and (which is)

marked with the names of the ancestors of himself and of the defendant :

25 respectively, as also with the names of kings
;
(which contains) the

causa1 of forbearance and the injury done to self (the plaintiff) ; in

which are mentioned (the names of) the grantee and the grantor.”

Bhdshd is the same as PmtijuA or Palxha. It bus no other meaning.
The point to he noted is that at the time of the first complaint, only

30 the cause of action is written, while in the presence of • the defendant
the year, the month, and other particulars are written.

Although the specification of the year is not necessary in all

proceedings, still it is essential in trials concerning
P. 5. L. 19. deposits or pledge?, gifts, and sales, on account

35 of the text * **In the case of pledges, gifts, or

1- smTfan—Heiuon for forWanco-i. «. where the suit h apparently
bto«ekt *f«r the proper time, pldntiff Las to explain the delay

3 Ya^S
3

^
te!CT3 l° ihU ** th9 t€Xt °f N5raiJS

'^ k is fotma «»».
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sales, prior transactions have preponderance". And also in money
disputes, such as in a case where a certain definite amount was

brrrowed by a certain person and was repaid in tbe same year, and

again in another year the same amount was borrowed by the same

person, bat on demand he sets up repayment, the utility of the 5

prescribed rule would be that payment and repayment in another

year would be proved. The same (rule) would apply in the case of

months. The provisions regarding (the specification of) country,

place &c. however, apply only in transactions concerning immovables,

oh account of the (following) text.
1
: "In suits for immovable 10

property, these ten (particulars) should be entered in tbe plaint viz.

the province, the village or town, so also the particular site, the caste

and names (of plaintiff and defendant), the names of neighbours, the

measurement and (descriptive) name of the field, the names of the father,

the grand-father &c. as also a description of former kings. *’ Country, 15
e. g. Central Province &c.; Place or village such as Y&rfinasi &c.;

Particular site ie. house, field &c. of the same village (town) properly

identified and marked out by the specification of boundaries on the East,

West, &c. Caste—i. e. of plaintiff and defendant such as Brahmana &c.

Name—i. e. Devadatta &c. Neighbours i. e. people residing on the 20

adjoining land. Measurement i. e. of land such as a nivartanar,

Name of the field—such as—a rice-field, or a rotation-crop

field -, black-field, white-field &c. And also names of the father and

grandfather oE the plainfiff and the defendant ; and also a specification

of names of the three previous 'kings. Tbe object intended is that 25

the year, month &c., in each transaction should be written as much
only as is necessary for that transaction.

Such being the characteristics of a plaint, those (plaints)

which are wanting in these essentials, but present

* Page 6. an illusory appearance of a plaint, are evidently 30

vicious plaints, and so vicious plaints, have not

been separately mentioned by the Lord oE Yogis3

( Yogis teara).

Others4 have mentioned for tbe sake of (greater) clearness-*

" The king should discard a vicious plaint, which, is impossible, does

1. of Kutyayana. 127, 128.

3. t. e. the sage Yijn avalbja.

4. sea Brhaspati III. 6, 9, 10} and Katydyana 160.

2. *. e. 20 rods.
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T&jhatalkya
Verst 6.

not disclose any injury (to plaint®, is meaningless or csnseleaa,

cannot be proved, and which is contradictory. ’ Impossible, ns «.J-

the defendant having taken my hare's horn, does not return it,

Containing ok discing no injury, as e.g. ‘the defendant moves

5 about in his house in the light oE the lamp of my house

Meaningless, i. e. devoid of a definite meaning*, g. ka, aha, ta,

ta pa, ja, da, da, ba, &c. Causeless, os e.g. this Devadatta reads in a

ch’armino voice near my house &c. Incapable of proof, as e.g. I

was ridiculed by Devadatta with the knitting of his brows ; this is

10 incapable oE proof on account of the impossibility of the means (to

prove it). Having a transitory character, (there is) no possibility oE

(obtaining a witness much less a writing ;
nor, being trifling,, would

it (the fact) be amenable to an ordeal. Contradictory, as e.g.
‘

I was

abused by a dumb man "&c. Or such as are opposed to the (usage

15 of the) town, nation &c.

These are refutable by their very nature, and therefore are

not specified. Even here “ the impossible &c.,”

L 8. are selected as illustrations for the sake of

explanation,
1 that too does not put away a

20 plaint which is a combination of several counts. “ All the following

plaints are declared as inadmissible, t-ir. that which is prohibited by

the king, which is hostile to the (interests of) citizens, or to the whole

nation for to the ministers; as also others which are hostile to the

usages of the city, town or eminent citizens”

25 It has been said above that “ a complaint which joins together

several causes oE action is not allowed”; but

L. 13 . there would ba no fault in such a case, if it is

expressly described as a plaint * mixed up of

many objects’, it being unobjectionable to allege that ‘'my

,°>0 gold, clothes, or silver has been taken away by this man. ”

1. nSrlidt:—Mean a a clearer explanation by drawing atten'ion to tlie

component parts ot tlie sentence or woids, as opposed to a rough, or general, or

popular conception. It is the same as fTB sometimes used elsewhere.

The meaning is that we know, without this text, that plaints which are

3pntT5 are TOimwa mnst be rejected
;
still the text is used to make the gist

of the meaning of the word <r» clear. By njwfa here is meant the of the

word ca. sjpv, »1>11 these several texts ( denoting ftsntlfns ) do not include the

case of For it is not a case o! at all, as the only defect of

that plea is that it cannot be gone into simultaneously.
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If it be said that a plaint becomes vicious on account of

mixing together several counts in suits for ‘the recovery oE debts’ &c.
f

that too will not hold.
_
For, the plaint is allowable which contains

averments like the following, viz.
* He borrowed my rupees at

interest *, ‘ I delivered gold into his hand’ and ‘he deprives me of 5

ray field.’ Only (in such cases) on account oE a difference in the

causes of action the trials are held separately in succession and not all

together. As says Katyayana

1

: “ A king, desirous oE arriving at

the truth, may undoubtedly admit even that plaint which contains

several counts, but which is in conformity with the principles of 10

law. ” Therefore the meaning of the rule is, that a plaint containing

several counts will not be allowed to be established in all the counts

at one and the Batne time.

The word ( ArtKx ) plaintiff, includes his son, grandson

&c,, as they have a common interest. One specially appointed 15

as an agent, is also presumed to have an identity of interest on

account of the appointment, according to the text*
—

‘‘If one is

deputed by the plaintiff or is chosen by the defendant as his

representative, his success or defeat is regarded as that oE the party for

whom he (the representative) pleads. ” The success or defeat of 20

the agent or representative is of the original principal only.

This, moreover, should be jotted down upon the ground or on

a board with white chalk, and after it has been

L. 21, revised and corrected by rubbing off and rewriting,

it should bs written down upon a paper, according 25

to the following text of Kafcya.ya.ua3 viz. “ The Pfddvivdka or

the Chief Judge should get down the plaintiff’s statement, as made

by him in hia own way, on a board in white chalk, and then on a

paper, after it has been revised.” The revision and correction should

be made only while yet the answer (of the defendant) hag not been 30

filed, and not thereafter, as otherwise there is the fear of the

proceeding never ending.

1. Verse 137.

2. Oi N&rada I. 22.

3. Verse 131.
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not disclose tiny injury (to plaintiff), is meaningless or causeless,

cannot be proved, and which is contradictory.” Impossible, as e.g-

the defendant having taken my hare’s horn, .does not return it,

Containing or disclosing no injury, as e. g. ‘the defendant moves

5 about in his house in the light of the lamp of my house .

Meaningless, i. e. devoid of a definite meanings, g. ka, cha, ta,

ta, pa, ja, (la, da, ba, &c. Causeless, as e.g. this Devadatta reads in^a

charminv voice near my housa &c. Incapable of proof, as e.g. I

was ridiculed by Devadatta with the knitting of his brows”; this is

10 incapable of proof on account of the impossibility of the means (to

prove it). Having a transitory character, (there is) no possibility or

(obtaining) a witness much less a writing ; nor, bsing trifling, would

it (the fact) be amenable to an ordeal. Contradictory, as e.g. " I was

abused by a dumb man ” &c. Or such as are opposed to the (usage

15 of the) town, nation &c.

These are refutable by their very nature, and therefore are

not specified. Even here “ the impossible &c.,”

L. 8. are selected a3 illustrations for the sake “of

explanation,* that too does not put away a

20 plaint which is a combination of several counts. " All the following

plaints are declared as inadmissible, t’ir. that which is prohibited by

the king, which is hostile to the (interests of) citizens, or to the whole

nation, or to the ministers ;
as also others which are hostile to the

usages of the city, town or eminent citizens”

25 It has been said above that “ a complaint which joins together

eeveral causes of action is not allowed ’’
;

hut

L. 13. there would be no fault in such a case, if it is

expressly described as a plaint ' mixed up of

many objects’, it being unobjectionable to allege that my
r>0 gold, clothes, or silver has been taken away by this man.'

1. Means a clearer explanation by drawing n’.ten'ion to the

component parts ot the sentence or words, as opposed to a rough, or general, or

popular conception. It is the same as pH sometimes used elsewhere.

The meaning is that wo know, without this text, that plaints which mo
are>nn>nfr9 and must be rejected; still the text is used to make the gist

of the meaning of the ward <w clear. By npfw hero is meant the njatf* of the

word q*. tteS8 several < denoting q^m^is ) do not include the

case ot For it is not a case of qtfWTS at all, as the only defect of

that plea Is that it cannot be gone into simultaneously.
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If it be said that a plaint becomes vicious on account of

mixing together several counts in suits for ‘the recovery of debts' &c.,

that too will not hold.
#
For, the plaint is allowable which contains

averments like the following, viz. * He borrowed my rupees at

interest \ ‘ I delivered gold into his hand ’ and ' he deprives me of 5

my field.
* Only (in such cases) on account of a difference in the

causes of action the trials are held separately in succession and not all

together. As says Katya-yaita/ :
uA king, desirous of arriving at

the truth, may undoubtedly admit even that plaint which contains

several counts, but which is in conformity with the principles of 10

law. ” Therefore the meaning of the rule is, that a plaint containing

several counts will not be allowed to be established in all the counts

at one and the same time.

The word ( Ariht ) plaintiff, includes his son, grandson

&c., as thoy have a common interest. One specially appointed 15

as an agent, is also presumed to have an identity of interest on

account of the appointment, according to the text*
—

“ If one is

deputed by the plaintiff or is chosen by the defendant as his

representative, his success or defeat is regarded as that of the party for

whom be (the representative) pleads. ” The success or defeat of 20

the agent or representative is of the original principal only.

This, moreover, should be jotted down upon the ground or on

a board with white chalk, and after it has been

L. 21. revised and corrected by rubbing off and rewriting,

it should be written down upon o paper, according 25

to the following text of K&tyayana3
viz-

“ The Prddvivdka or

the Chief Judge Bhould get down the plaintiff's statement, as made

by him in his own way, on a board in white chalk, and then on a

paper, after it has been revised/' The revision and correction should

be made only while yet the answer (of the defendant) has not been 30

filed, and not thereafter, as otherwise there is the fear of the

proceeding never ending.

1. Verse 137.

2. Oi NSmdal. 22.

3. Verso 131.

4
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Vent 0.

not disclose any injury (to plaintiff), is meaningless or causeless,

cannot be proved, and which is contradictory. ” Impossible, as e&
1
the defendant having taken ray hare’s horn, .does not return it,

Containing or disclosing no injury,
as e. g.

1
the defendant moves

5 about in his house in the light oE the lamp of my house .

Motinindess, i. e. devoid oE a definite meaning c. g. ka, cha, ta,

ta, pa, ja, da, da, ba, &c. Causeless, as e.g. this Devadatta reads in a

charming voice near my house &c. Incapable of proof, as e.g. 'I

was ridiculed by Devadatta with the knitting of his brows” ; this is

10 incapable oE proof on account oE the impossibility of the means (to

prove it). Having a transitory character, (there is) no possibility o£

(obtaining) a witness much less a writing ;
nor, bsing trifling, would

it (the fact) be amenable to an ordeal. Contradictory, as e.g. ” I was

abused by a dumb man ” &c. Or such as are opposed to the (usage

15 of the) town, nntion &c.

These arc refutable by their very nature, and therefore are

not specified. Even here “ the impossible &c.,
M

L. 8. aro selected as illustrations for the sake 'of

explanation,
1 that too does not put away a

20 plaint which is a combination of several counts. " All the following

plaints are declared as inadmissible, ri:. that which is prohibited by

the king, which is hostile to the (interests of) citizens, or to the whole

nation, or to the ministers ; as also others which ore hostile to the

usages of the city, town or eminent citizens”

25 It has been said above that “ a complaint which joins together

several causes of action is not allowed ”
;

but

L. 13. there would b* no fault in such a case, if it is

expressly described as a plaint ‘ mixed up of

many objects’, it being unobjectionable to nllege that ** my
30 gold, clothes, or silver has been taken away by this man/’

1. ijjqft Means a clearer explanation by drawing n.ten'ioiT to~the

component parts of the sentence or words, as opposed to a rough, or general, or

popular conception. It is the same as fTH sometimes used elsewhere.

The meaning Is that we know, without this text, that plaints which nro

3Tlift? are TOPtKTre and must be rejected; still the text is used to mako the gist

of the meaning of the word uj? clear. By npfr here is meant the tgarifl of the

word sa. still these several texts (denoting <mr«u«is) do not include the

case of 3r2tqr<Tf«CF['5T. For it is not a case of wwh at all, as the only dofect of

that plea is that it cannot be gone into simultaneously.
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IE it be said that a plaint becomes vicious on account o£

that too will no •
. ^

. He borrowed my rupees at

?7
r

T. -itliveredg^intohis hand' and 'he deprives me of

my field’’ Only (in such cases) on account oE a difference in the

y
f' .Utirni the trials are held separately in succession and not all

causes o£ a
vStvavana

1

:
“ A ting, desirous oE arriving at

ihfuuth maVundoubtedly admit even that plaint which contains

the truth, may
in con£„rmity with the principles oE

several count^ ^^ o£ ^^ u> that , plaint containing

several counts will not he allowed to be established m all the counts

at one and the same time.

The word (ArtK) platatifE, includes his son, grandson

rr?::i‘s“ns *
representative, his success or deEeat is regarded as that of the party for

whom he (the representative) pleads. “ ^h, success or defeat

the agent or representative is of the original principal only.

ThiB moreover, should be jotted down upon the ground or on

a board with white chalk, and after it has
.

been

.

L. 21. revised and corrected by rubbing off and rewriting,

it should be written down upon a paper, according

to the following text of Katyayana3
viz. “ The Pradviv&ka or

the Chief Judge should get down the plaintiff's statement, as made

by him in his own way, on a board in white chalk, and then on a

paper, after it has been revised.” The revision and correction should

be made only while yet the answer (of the defendant) has not been

filed, and not thereafter, as otherwise there is the fear of the

proceeding never ending.

10

20

30

1. Verse 137.

2. Of NSrada I. 22.

3. Verse 131.
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Henc3 Na.ra.da1 has said :
“ He ( i. t. the Judge) may make

corrections in the complainant’s first complaint so long as the answer is

not received; being stopped by the answer, the correction should cease/’

IE the Councillors cause an answer to be filed without revising the

S> plaintiffs first complaint, then the Councillors should be punished

according to the punishment laid down in the text2 (R&g&llobh&t §c-)

“ out of passion, avarice &c.”, and the trial should be re-commenced,

by the king, commencing with the solemn affirmation.

Viramitrodaya-

10 Sach a Judicial Proceedisg has fear feet (or put*), so as the

Author will Btate hereafter, there, first in the part regarding the Plaint,

the Anthor states the function of the king*

Yajfiavalkya, Verse 6.

Arthind
,

‘ by the Plaintiff’, PratgartKino-agrato, ‘ in the presence

15 of the Defendant ’ ahoatd be caused to be written, Samd, 4 the year ’{

m&sah, ‘month’ is well-known j tadardham, ‘half of that’, i.e., the

fortnight ; ahah, ‘ the day these are the periods for a plaint, i.e.,

- these periods of time are for the part dealing with the Plaint. Ndmy&ti,
* name ant caste i e., of the Defendant, as also of himself.

20 By the ase of the term A'di, ‘ and the like/, are included, the

quantity of the amount and the like stated by Katyayana* thus s

“The amount of the claim, the material and the quantity ; similarly the
name of oneself and also of the kings in successive order, of the place
of residence, also tho name of the object in dispute, and in genealo«ical

25 order the names of ancestors, the (nature 0f. the) injury, the grantor
and the grantee, and also other causes for forbearance—these should be
stated in the plaint, and (the plaint) constituted.

30

By this—“ la such and such a year, such and such a month of
myself by name each and such, the grandson of such and such, the son of
such and sash, and of a particular caste, by such and such a one the

1. Not found in Natuda; but eee Bybaspati ni. 15— 2. "XajB. IX. 4. p. C43 above.

3. either the king himself when
lutes tigation or the Judges appointed by him.

4. Verees 125, 126.

personally attending to the
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Verse G. J

grandson of such and such, the son of such and each and by name each
and such, within the territory of finch and such a king, so much quantity

of gold was taken as a loan, for the repayment of that, a demand was
not made by me upto such and such a time out -of regard for his

friendship ; or was demanded in the last year, &c., thus, containing 5

these and like recitals comes to be the body of the written complaint to the

king. But there, ‘you owe me a hundred of gold, you having obtained from

me a9 much amount as a loan*, is the body of the Plaint, ‘You should

give’, is the expression of the relief, while the reBt is nseful fora decision..

Thus, where as much portion of the complaint becomes established, so -10

much should be stated by the Plaintiff in the plaint, and be cansed to be

written by the king, otherwise it should be noted that there may be the

fault of an undisclosed proof. The magnitude of the amount as also an

excessive cause of tronble may also be included in addition. In regard to

that also, justice which is asked for, mast be included in the first 15

information,

* By the plaintiff*—this ia where it is possible. When, however, he

is not available, says Narada

1

: “ If one bo deputed by the claimant, or

chosen as his representative by the defendent, he for whom he speaks,

of those shall bs the victory or defeat. (22). He, who is not either the 20

brother, the father, or the son, nor is one acting ander an order or

authority of another, and speaks for him, deserves punishment ; as does

he who makeB contradictory statements in judicial proceedings.” (23).

Brhaspati 9
:

** For persons of immature intellect, for the dull, the

intoxicated, the old, the women and for persons Buffering from a 25

disease, one may depose for a plaint or an answer, even though the man
may not have been appointed.”

In sowa cases, however, Katyayana* prohibits an agent thus s

** In accusations for Br&hmicide, drunkenness, theft, sexual intercoaree

with the pteceptor’s wife, a representative is not allowed, and even in 30

similar other accusations Buch as, for homicide, theft, crim. con. with

others’ wives, eating the noeatable, as also abdnction and despoiling

of a maiden t for abuse, "false measures, similarly for hatred against the

king, a representative must not ha permitted to be given ; the Actor

must plead in person.” 35

The duties .preceding the plaint, either of the king, or of the

Complainant, being too well known in other Saiftit have not been stated

1. Intr., Oh. II. 22-23.

3. Verse* 03,01,65,

2. ChU. 34.
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L VereeO,

by the Author of this work, e.g., .says Katyayana’, “When a

party is in possession of a thing seized by him, a trial should not be

started by the king ; it should either be restored to him, or it should be

deposited with a third party." And Narada* : “ Goe who absconds when

5 the cause is to proceed, who disregards the plaintiff's words, such a

defendant the plaintiff may arrest, pending the summons being

served (41). If one arrested at a time proper for arrests, transgresses

his arrest, he shoalil be punished. One who, ia causing an arrest, acts

improperly shall be liable to panishtneot" (51), Also, “ One arrested

10 while crossing a river, or ia a forest, or in a bad country, or during a

great calamity, or while in similar predicaments, commits no fault by

transgressing his arrest.” (49). So, “One about to marry, one oppressed

by a disease, one about to perform a sacrifice, one afflicted by a calamity,

as also one who is accused under the law, as also one engaged in sowing

15 operations (62). Cowherds engaged in tending cattle, cultivators in the

act of gathering the crops, artisans also daring the period while engaged

ia their occupations, and warriors during warfare (53). One who has

not yet arrived at years of discretion ; a messenger, one about to give

aims, one engaged in a vow j those in difficnlties also, mast not be

20 arrested, nor should the king summon them" (64).

Here, the excellence of the Plaint is ‘ brief in word?, but rich in

meaning * as stated by Brhaspati* and others.

Of the faults, such as stated ia the text* : “ Impossible, faulty,

meaningless, causeless ” and the like, and their absence has bean

25 Indicated by the prefix dfl in the expression d-vedilam, alleged'; these,

moreover, through fear of swelling the treatise are not being
expanded here.

Plaintiff, however, mast not depose contrary to his first informs-
tion, as saysBrhaspati s “That matter, moreover, which one alleges one

30 must not change in form ; nor should he resort to another alternative*
if he resorts, he is (deemed to be) defeated in regard to the first.”
Before, however, the investigation commences, there is nolosstothe
plaintiff deposing more or less. That says Narada1

: “Before the
answer to the plaint has been tendered by the defendant, the plaintiff

35 may amend his own statements bo long as there is no eight of the

e 140.

1. Yetsa 120.

8. SeeCh. III. 6.

6. Ch. II. 7.

2. H.47,49-54.

4, 01 Kfityfiyana Yersf
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The (answer by) confession nod avoidance, Pratyaicashandanam ,

ia, €.g. thast ''true it is that I received, but I returned

P, 7. L. II. it, or obtained it as a gift.’’ As says Narada, 1

“If a defendant, admitting plaintiff's written

5 allegations, sets up a plea, that is called a confession and avoidance.’*

The (answer by a) former judgment, Prdnny&yam, or Res Judicata

would be where the defendant would speak thus, ‘I was sued by him

on this cause of action, and in that suit he was defeated in a trial at

law’. It has also been said by Katyayana3
: ‘*If a person, though

10 defeated by the customary procedure, again files a written complaint

the answer to him would be, 'you were defeated formerly;’ this

is called the plea of former judgment."

The characteristics of a proper answer having thus been

established, the vicionsness of those answers which

15 P. 7. L. 17. are without the charactaristics oE a proper answer,

but which bear the resemblance of an answer, is

self-evident. This has also been made clear in another SmriU’
“That answer which is dubious, departs from the point at issue, is

either too short or too long os compared ’with the point at issue,

20 covering only a portion of the claim, and is of the like sort, cannot be

called a proper answer. An answer which is irrelevant, incomplete,

of concealed import, and is inconsistent, ns also that which can be

understood by an explanation (only), and which is unreasonable, is

not an answer which will establish the plea set up". OE these

:

25 Sandigdham
,

* a dubious answer’ is e. g. where it is alleged that

defendant borrowed 100 gold coins, the defendant auswers ‘ yes,

I did borrow (something) but (I am) not certain whether
ICO gold coins or 100 3fd*hds* ’ Ptakrtudayat

,
‘Departs from the

point at issue, ’ os where in a suit for 100 gold coins, the defendant

30 answers ' I owe 100 panas \ Atynlpam, ‘Too Bmall,’ as where in a
a suit for 100 gold coins, the answer ia ' I owe five.’ AtibhTiri, ‘Too
large,’ as where in a suit for 100 gold coins, the defendant answers

1. Of. Kityayana 170.

2. Verio 171.

3. Of. Katyirani 174, 176.

4. A Bold measure, ,yb part of a q<n. «*fii
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‘ I owe two hundred’. Pakskaikades’avynpi, Covering only a part

of the claim
;
aa where in a suit £or (recovering) gold, clothes, &c., the

defendant answers
—

‘only gold was recovered, nothing else’.

Vyaslapadam, Irrelevant, as in a suit for recovery of debts,

defendant answers' with reference to an entirely different matter, as, 5

e.g., in a suit for recovering 100 gold coins, defendant answers

—

1

* I have been beaten by
! him ’. Avydpi, Incomplete

, u e., not

covering the particulars of the country, place, -&c., as, e.g., where it is

alleged.
* He has deprived me of my field to the east of Waranasi

in the Central Provinces, defendant answers.’ “ Yes, I have 10

deprived him of a field-” Nig&dh&rtham, Of concealed import
, e g.,

in a suit for 100 gold coins, defendant retorts thus
‘
what 1 Is it

I alone who owe anything to him f ' Here by this dubious statement,

it is implied that either the Chief Judge, or a Councillor, or the

plaintiff is in the position of a debtor to some one else and thus the IS

statement has a concealed import. Akftlam, Inconsistent, t.e.,

Contradictory having regard to the statements made before and after

;

as in a suit instituted for 100 gold coias, defendant answers, ‘yes

I did receive the amount, but I do not owe it.’ Fyakhydgamyam,

Bequiring explanation, i.e., intelligible by the help of explanations 20

required1 by reason of the implication or express use of cases and

compounds (which are) difficult to split up, or by reason of the use

of expressions current in the language of foreign countries. As for

example, in a suit for 100 gold coins dae under n paternal debt the

defendent answers : * As for the expression grihita-sata (a hundred 2 >

1. This his been given as an instance at the * Implication or express

U3o of cases and enrapounda (which aro) difficult to split up

URmrnriSttimH). Here, tho answer of the defendant is capable of a two-fold

interpretation

—

(1) From tho Defendant's side it may be Baid, ‘ even supposing the

expression grihlla-t'atatya piluh means that my father had received a hundred

coins, I do not sco its connection with gold.’

(2) Tho plaintiff on the other hand, or even, the court might read

iu tho defendant's answer, ‘an admission of tho receipt of 100 gold coins

by the father.*

,
And lastly, tho fact that the answer is capable of an interpretation

either way as stated aboro is in itself an evidence of (a r*r) ‘a compound

difficult to l>9 Split up’; another reading is 3?f<J7H=:irrQlevcat, faulty.

5
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having been accepted), I do not know it* connection with gold coins

and my father.’ Here, the real meaning (of the defendant’s answer)

is this :
" As for (the expression grihila-i atasya pi(uh) my father

having accepted a hundred coins, I am not aware of his haviDg

5 received gold coins” AsSramf Unreasonable, i.e.» opposed to reason.

As in a suit alleging ‘ he borrowed 100 gold coins at interest, but did

not the principal/ the answer is ‘ True, I have paid the interest, but

not receive the principal/

By the use of the word ‘ answer ’ in the ' singular number, a

10 combination of aDswers is excluded. As says

* Page 8. K&ty ay&na.1—“ That which admits part of the

claim as true, sets up a special plea3 to another

part, and makes a denial of a third, is regarded as no answer on

account of the mixture (of several pleas).” The same Author4
thus

15 explains the reason why such (a statement) is regarded as no answer:

“ In one BUit, the burden o£ proof cannot )ic‘on two litigants, nor can

both obtain judgment, nor can two proofs be adduced simultaneously

in one suit/’ In a combination of the answer by denial and by special

exception it is incumbent both on the plaintiff and the defendant to

20 adduce evidence, as has been Baid :
**
In the case of a denial, 5

the

proof rests on the plaintiff, while in a special plea, on the defendant.”

The simultaneous proof by both in one transaction is contradictory.

As for instance where the allegation is, ‘‘ he has taken gold and
100 rupees ”, and the answer U “ gold was not taken, 100 rupees

25 were taken, but were returned/’ In a combination of the pleas of

special exception and former judgment, the defendant alone has to

adduce evidence. “ In the combined plea of former judgment and
special exception, the defendant must exhibit proof.” As where the

charge is that gold was borrowed and it ia met by an answer that it

30 was returned, and also that the plaintiff was defeated by & judicial

trial with regard to silver. Here the former judgment should be
proved either by (producing) the decree itself, or by the evidence of

1. KatySyana illn,t rates thus :

" vS? 189
^ ,rrrct* 1 STCKfrft

i

’• l,l° E"!'1* 1«”

6. Bilambh&tH r. L. 19. -
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Order in a combination of pleat, Qgg

those who gave (or were present at) the former judgment, while a

plea4 of special exception should be proved by witnesses, documents,

&c. Thus there is an opposition between the pleas of res judicata and

special exception.

The same would be the view in the case of a combination of 5

three pleas in an answer. As, e.g. t where it is alleged ‘ he (the

defendent) borrowed a hundred gold coins, a hundred rupees, and

also clothes, the defendant answers “ True, gold was borrowed, but

it was returned ; the hundred rupees were not taken at all j and as

regards clothes, he has already been defeated in a former judgment.1’ 10

So also in the case of a combination of four pleas.

These mixed pleas constitute vicious answers when set up

simultaneously, each particular plea not being

P. 8, L. 12. likely to be established without its particular

proof; but when taken separately they are good 15

answers. The order is to be determined according to the will of the

plaintiff, the defendant, and the councillors.

When, however, there is a combination of two, that plea,

which contains the most important point should be taken up for proof

first, and the suit should proceed ; the minor plea should be 20

taken up afterwards and the trial determined. Where there is a

combination of (the plea of) admission and another plea in answer,

the suit should be tried by taking up the other plea ( for proof ); for n

plea of admission there being no ( necessity of ) proof 1
.

As Harita after observing: ‘If a denial and a special 25

exception should occur together, and if the plea of admission be made

with any other, which of these should be accepted as an answer ?
”

has remarked: “ In such a case, that which contains the most

important point or which is conducive of proof, is to be considered

as an unmixed answer ; any other answer becomes otherwise
; " 30

». e. it becomes a mixed answer.

The meaning is that the order in which such mixed pleas are

taken up for determination depends on choice by regard to the plea

l. It being Impossible to adduce evidence for both the pleas

#icaaltaneoniJj\
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that survives last. Of these, the plea containing the important point

occurs, as e g. where in a suit it is alleged that “the defendant borrowed

gold, one hundred rupees, and also clothes” and the answer is, “True the

gold was taken, but one hundred rupees were not taken, and as for .the

5 clothes, they were taken, but were returned,” Here the answer by

denial being the important plea, the trial should proceed after taking

plain tiff’s evidence. Then the trial should proceed with reference to

the clothes. The same order should be followed in the combinations

of denial and previous judgment, or of special plea and previous

10 judgment. Moreover, in the same suit, where the answer is “-True,

I received the gold and the hundred rupees, (but) I will repay (them);

the clothes however, were not received, or having been received, were

given back ; or that he (the defendant) was defeated formerly in

regard to the clothes” ; in such a case although the admission is the

15 most important point, there being no necessity of evidence for it,

the trial should proceed after taking evidence on the plea of denial &c.

Where, however, the denial and special plea cover the whole point, as

e. g. where the plaintiff identifying his coW by the horns, says “This

is ray cow, ( it ) was lost at a particular time, and was seen today in

20 this man’s house”; while the defendant says : “This Is false, the

cow has been in my house even before the time mentioned by him
(plaintiff), or it was born in my house.” It cannot be said that this

is not an answer, ns it is competent to meet the point in dispute, nor
can it be a simple denial, as a special plea has been introduced. Nor,

25 there being no admission of a portion of the plaintiff’s case, is it a

epecial plea. Therefore this is an answer by denial coupled with a

special exception. Here defendant has to adduce evidence, on account
of the text1 “the burden is on the defendant, in (the case of) a special
exception.”

30 It may be asked, under tbs text 1 ':

"In a denial, the evidence
should be led by the plaintiff ” why does not the

1*. 8. L. 31. burden (in the above case) lie upon the plaintiff ?
The answer is that the text applies to a pure

denial. Then it is asked ' why should 1

not the text1 • " In a
35 special exception, the burden is on the defendant ”• be made

likewise applicable only to a simple pica of special exception"? the
l. vu5j i ~2.
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Simultaneous proof by loth uol allowed.
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cor

answer ia, no, this cannot be; every plea of special exception -

necessarily involves a denial ; and therefore a special exception pure

and simple can never occur.
"

As the wellknown ple3 of special exception contains an

admission of a portion of the plaintiff’s case, there 5

* P, 9, is a denial of the rest. As e.g. “ True, I did

receive a hundred rupees, but I do not owe

(the amount) now, os I have repaid it. ” In this example the

particular point to be noted is, that there is no admission of a

portion of the plaintiff’s case. This moreover has been clearly laid 10

down by Harlta :—** Of the two answers viz. of denial and special
'

exception, the special exception Bhould be accepted (as nn answer).”

Where the pleas of denial and previous judgment cover the

(whole) point at issue—as e.g. in the allegation, ‘‘He owes a hundred

rupees to me” the answer is : “ This is false; he (tho plaintiff) has been 15

defeated formerly on this point” ; there also the burden of proof is

on the defendant, on account of the text1

,
“When res judicata and

special exception are Bet up as a combined plea the defendant should

exhibit proof.” Because, the plea of a former judgment pure and

simple can never occur, and (therefore) it might be said that the plea 20

is no answer, likewise, the plea of admission is a good answer

(precisely) because, it meets the point at issue by admitting as

established the claim which in the plaint was Btated as the matter to

be established.

Where, however, there is a combination of a special pica 25

and previous judgment, as e.g. when charged with having received

a hundred, tho defendant answers, *' True, it was received, but it

was returned, and, moreover, he (the plaintiff) has been defeated

before on this very cause of action ”, in such a case, proof will be

exhibited (in the order determined) according to the defendant’s 30

choice. Then the result is, that a double proof in one suit by the

plaintiff and tho defendant should not be allowed.

Viramitrodaya.

When the natare of the cotnplatat hss thus been reiaced to

w ritiost by the kinj*, the Author pneae Is to state the fo action .of the 35

l. Of Vjisa,
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Authority should grant time to the Defendant. Also what the Author

will state hereafter, that is stated to be the additional time. (147)

Vyksa1
: “ If at that time there occar no fault indicated by the

acts of the king or divine agency, by merely {riving up time, he dees

not become defeated. If the fault be due to acta of the king or of God, 5

he shoutd establish (hie case) by means of witnesses ; but if he resorts

to begging,

2

he should be punished and should be compelled to pay

the amount.
”

The plaintiff, however, does not get time for the formulation of

the plaint. So says Katyayanah: “ Since the commencement of the 10

litigation was rosolved upon by him after a long deliberation, therefore

he must not get time ; one who ia proceeded against, should, however

get timo.”

To this Brhaspati mentionsan exception:—“If the plaintiff owing

to immaturity, is not able to declare, then time should be given by regard 16

to the transaction and the capacity When, however, the defendant

without the existence of causes prescribed by the S'aslras, does not

adduce an answer, then he ia (deemed to be) defeated, vide the text4
:

“One who alters his former statement, one who shuns the judicial

proceeding, one who does not put in an appearance, one who makes no Jio

reply, and oue who after he is summoned runs away j these are stated

to he the five varieties of a faulty (Aina) claimant as also under the

text* : “ To the plaint when stated, ifone does not give a proper answer,

after the lapse of seven nights he becomes defeated, and deserves penalty.”

That answer, moreover, is of four kinds as says Katyayana* : 25

“ Pleading the troth, or the falsehood (of the plaint),: setting up 8

special plea, or a decision in a former judicial proceeding ; thus, the

answer is four-fold”. Vyasa’: “Admitting the truth of the point at

issue, ia known aa Admission j giving a reason, (is known) as a special

plea and declaring it as false (ia known) &b denial ”. Brhaspati4
: “If a 30

1. Thcao toxti are also attribatod to KatyayanS. See versa?

161 162. There the reading is different, as will bo found by & comparison of

the two.

*>, UVl—The other reading 'thfongli crookedness’ is better.

3. Verse 134. 4. Ci. Katyayana Verse 202.

5. Cf. BtbaspatUV.4. «. Verse 165.

7, Of. Kityayana Verse 168, 6. Cf. Kityayar.* Verse 171.
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1

).

person, though, defeated by the customary .procedure, again files a

written complaint, the answer to him would be * you were defeated

formerly *; this is called the plea of ‘ former judgment

Here, the first, being in the form of an admission of an established

5 fact which becomes the means of proof, is a good answer. It is not that

thus the defendant is restricted

1

because in this investigation about a

fact, it is inadmissible as a restrictive factor.

The answer by denial ie, moreover, fonr-fold; so says Vyasa*
“ ‘ This is false

‘

I do not know', ‘I was not present at the time,*

10 and ‘ I was not born at the time ’
; thna the answer by denial is of four

i varieties.
11

Here by saymg « this is false ‘Ido not know and by making

similar defences, there is a denial or concealment of the fact itself; by the

answer ‘Ido not know’, by pleading the non -remembering of the

15 essential fact, it is intended to maintain its absolute non-existence; to the

allegation in the plaint * yon took this loan in Vdrinasi, * the answer

being, ‘I was not in Y&rdnasi,’ ; to the allegation, ‘you obtained

twenty-five years ago, ’ the answer being * Indeed, I was not born at

the time thus by a series of allegations and refutations indicating the

20 meaning ; in an allegation, * by yoar father was a haodrei of gold

taken’, the answer that ‘I do not know’, is an assertion and a

refutation, and not an answer ‘ by denial .

'

It should not, however, be supposed that thus there being an

absence of an answer (as such), there should be a success for the

25 plaintiff, as all circumventions are necessarily to be disposed of by a

judicial trial according to law, and there these are admissible as

means of proof by the deponent. Hence it is that in the case of
an Overt sale (the plea of) non-delivery as a gift by the owner* has also to

be weighed. Here, therefore, the non-proof of the fact in issue ia the
30 fault in the plaint.

The answer by * a special plea ’ is,'moreover, three-fold by regard
to the cause of action alleged in the plaint, it may be ‘ more strong
* equal in strength ’ or ‘ less strong

There, the first is as, e.g., to the allegation, ‘ You obtained a
35 hundred from me ’ the answer is * yea, bat it was paid ofF,’ Here the

central point of the absence of proof of non-payment not being preeaed

1. i. *. prevented from proceeding further on.

2. Also Katylyana, Verso 169.

3. i. t. the time of the alleged transaction.

4. =nfirw—'The owner of the thing which was supposed to be lost.
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non-proof is the fault in the plaint. This is also called a counter-pies,

Praiyavas/eandana, vide this text of Brfcaspati

1

; “ If a defendant,

while admitting plaintiff’s written allegations seta up a plea, that is

called a confession and avoidance ”.

The second,8 as in a plaint that * this land is mine as it has come 5

to roe in successive generations’ the same is the answer. This,

moreover, is in reference to a valid plea in defence.

The third as in a plaint that ‘ this land is mine, as commencing
from such a period it has been mortgaged with me by the owner,’ the

answer is * commencing from five years ago, that baa been mortgaged 10

with me by him in the fifth year this also is in reference to a valid

plea. From the text* “ In transactions of mortgage, gifts, and sales,

the prior is more powerful ”. Here also, for dispelling fran 1, proof, Ac.,

has to be adduced.

The answer of a * former decision ’ is, however, iu this form, viz., 15
“ In regard to this cauB9 of action, he has been conquered by me ”,

and the like.

Here Katyayana

4

:
—“That which admits part of the claim as

true, sets np a special plea to another part, and makes a denial of a third,

is regarded as no answer ou account of the mixture (of pleas)”. 20

There, some explain the meaning of the text thus : In a claim for a

hundred taken, ‘ 1 owe fifty certainly, tweutyfive has been paid off,

and twanty-five was not taken *, and the like is no (proper) answer, and

hence also “ In one Bait, the burden of proof cannot lie on both

litigants, Dor can both obtain judgment, nor can two proofs be adduced 25

simultaneously in one suit ” this text* becomes consistent.

Some say that the aforestated mixed answer is a imiesible, and

that therefore all that holds good. That is not proper. Not that such a

eubject matter itself is not possible, as it is generally seen ; nor that each

an answer rauBt not be given, it being impossible to prevent the tendering 30

of an answer based as on facts ; nor is it that ia such an answer

defeat alone will follow. In a dispute the answer which challenges an

1. VijBaneSwara assigns this text to Kilrada. Seo text p. 7. 1. 12

Tr. p. 061. It la not found in the ‘Extracts from Brhaspati’ published by

Dr. Jolly, B. B. E., Vol. XXXHI.

2. i. *. tbo the second variety of a rxrwlitH.

, 3. YSjfiaralkys II. 25.

i. Verse 183.

fi. Of. Kutjiyana Verso ICO.

6
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oath, and also coa.i.ta of a d.aial, that ha, th. DU

«

„„ accoaat of th. ooa.bia.tioa. Thi. .a th. m-anias of th. ..a

„,t, a. ala. th. .rpr.a.ioa • ia oa. part ’ r.p.at.J tmc. .a a r.p.t.t.oo.

Indeed, ia Bach a caaa what iroali be th. off.at of the text ' la

Thft ftnuwor is: In one suit in a simultaneous
one amt &e. *? ine answer is-

. ...

maaaer, there cannot b. (addooed) ...d.no. bj both; this and the lit.

ia it. meaning. Or .h.rtlj stated, that text re rat.ad.d to prohibit

evidence by both to be simultaneously adduced. 7 (1).

After the written answer is thus filed, the establishment oE

10 the point at issue being dependant on the means of proof, it

may be asked who should exhibit the proof ? Anticipating this the

Author says

Yajnavalkya, Verse 7(2).

Next, the plaintiff should immediately have written

15 down the evidence by means of which the matter in dispute

(or alleged) is (proposed) to be established. 7(2).

Mitakshara Tatah, next, after the answer ;
arthl, the

Plaintiff, one who bos to gain a point; sadyah, immediately, even

immediately after ;
lekhayet, should have written down. What has

20 been sworn to in the complaint and is to be established is the

Pratijnatartha, the matter in dispute. Of that the sadhana,

means ofproof, i.e. that by which the matter is to be established,

i.e., the measure (of proof). Here, by saying (the plaintiff) ‘ should

have immediately written down ’, it is implied that some delay is

25 allowed in Btating the answer. That, moreover, will be discussed

in detail later on.

By saying that * the plaintiff should have written down
evidence for proving the point at issue * it is

p. 9 L. 15. meant that the'party who has to gain the point

30 should have written down the means of proof of

the point at issue. Therefore, in an answer where a previous

judgment is pleaded, the previous judgment itself being required to

be proved, the defendant himself is regarded as the plaintiff, and

bo he himself should have his means of proof written down. So also

555 in an answer containing a special plea, the special plea itself being
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required to be proved, he who seta up the special plea, himself cornea

to be (iu the position of) the plaintiff, so he Bhould have the proof

written* In a denial, however, the original complainant is himself

the plaintiff, and he should exhibit the means of his proof.

By saying: “Next the plaintiff should have written down, Sat.
1 * 5

it is intended to be laid down that the plaintiff

I*. 9, L. 19, himself should cause the proof written, and none

else. And, hence also, in the case of an answer

by admission there being no point at issue, neither the complainant

nor the defendant being iu the position of a plaintiff, there is no 10

Indication of the means of proof, and thus, it follows, that the trial

comes to an end at that very stage. This very rule has been clearly

stated by Harita *•
—

“ In an answer containing the combined pleas of

former judgment and special exception, the defendant should exhibit

proof; while iu the plea of denial, the original plaintiff
;
(hut) in the lg

plea by admission, that proof, i.e.
f
is not necessary at all/*

Viramifcrodaya

The determination of the result by the king being based on

evidence, and the exhibition of that beiug the duty of the plaintiff, in

regard to him, the Author states the third part of the proof 20

Yajnavalkya, Verse 7 (2)

Tat&h, 4 next, ’ when a proper answer haa been made by the

defendant, and also caused to be written by the king; arthi ‘The

plaintiff % i. e, the puty who haa to establish the statement made,

respectively either the plaintiff or the Defendant as the case may be; 25

prafyndtoeyot, 4 of the point affirmed,’ i. e. of the matter duly stated

by oneself, a&dkanam 4 means of proof* such as witnesses, documents, and

the liko, himself having set out, should cause to he written through

the officers of the king. By the nse of the word sadyah, 4 immediately,*

is meant that in the mitter of the exhibition of evidence, no delay should 30

he caused. Thus says Katyayana 1 : “ No loss of time should be caused

by the king in the examination of witnesses ; great harm might result

from (lapse of) time, in the form of the turning away of justice.**

That means of proof, moreover, is twofold, human and divine ;

as pays Brhaspati* :
44 Evidence is declared to be twofold, human and 35

l. Verse 339. Ch, V. 17-18,
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divine. Each of these is again divided into a number of branches by

sages declaring the principles of law. "Witnesses, documents, and

inference, thus human evidence is declared to be threefold. Commencing

with the balance and ending with the Dharraa, thus the divine evidence

5 is declared to be nine-fold.”

That evidence, moreover, i9 the means of proof. This has been

elaborated above. Such proof, however, is not necessary in an answer

of admission. In regard to other answers, Vyasa states a rale thus: “In

the pleas of resjudicataj and that of a special pies, the defendant should

10 adduce evidence
; in the answer of a denial, the first deponent (tho

plaintiff) ; in an admission, one need not prove.” Here, by ths use of

the word 1 special plea is intended to ntata a stronger reason, as tha

Anthor will state1 farther on : “ If the first claim be invalidated, then

those of the next claimant should be examined." Katyayana 2
.* “If

15 after the plea of admission, a special plea is set up, and if it is stronger,

then the case of the defendant must be proved ;in the absence of that,

the other is deemed to be established5 .” The cause of the debt viz. the

acceptance ot the loan, as alleged before by the plaintiff being admitted

i.e. accepted, another stronger reason, each as payment back and the like,

20 if it is setup in the defendant’s statement, then that is to be established,

and not the other, by reason of the rule of equal and leas force. This

Is the meaning.

25

30

In a plea of denial, however, the burden of proof by this-worldly 4

evidence is on the plaintiff ; while of the divine evidence in the form of
an ordeal, oath, or both, on the defendant himself: *» No one should
compel the complainant into an ordeal ; to the one who is complained
against should be administered an ordeal by those well-versed in the
(rules aa to) ordeale." In this text5

, in the first half a prohibition against
the complainant contained in tho fitst half, that kind (of evidence) is

restricted in the latter half to the person proceeded against upon the
principle that “ when a fact which is established, la opened out ” it
involves a restrictive proof. So says the revered Mis’ra. The
Sampradayikas, however, hold that here, by the word coraplaiut is ta^vat,

1. Yijnavalkya II, 17.

2. Verse 101.

3. Qiwft tha other reading is

and not the other. In the comments on this

accept this reading.

«!•-*> iTffi —13 established/
verse Viramitrodaya appears to

4. i. *. human evidence.

6. Of. Kityiyana Verses 244, 411,
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m
a complaint regarding theft, aesalt, and the like accusations. In the case

of a denial against a claim for ft debt etc., they say that even the
divine proof is also on the plaintiff. (7)

S'ulapani

Yajfiavalkya, Verse 7.

After the defendant has comprehended the meaning of the plaint, 5
his answer should be caused to be written in the presence of the
deponent of the plaint. Katyayana

1

mentions the time for the answer;
For transactions of recent occurrence, immediate only is ordained

; while
for those of duration, the chief authority may give time to the defendant.”

The characteristics of an answer and its varieties are stated by 10
Narada* ; "Men versed in law consider that an answer, which com-
prehends (the points raised in) the plaint, is concise, unambiguous, not
inconsistent, and is easily intelligible without on explanation.”

’Comprehends’ t. <?. covers. "A denial, an admission, setting up o special

plea, also; and a former decision, are the answers stated to be four by 15
those versed in the principles (of law).” “If a defendant give a denial

to a claim made, that (answer) is known in law as a denial.” As says
Brhaspati: “After hearing the plaint, if the defendant admits it, that is

called an admission by the scholars of the Suslrds. If a defendant, admitting

plaintiff’s written allegations, sets up a plea, that is called a confession 20
and ovoidance. If a person, though defeated by the customary procedure,

again files a written complaint, the answer would bo. 'you were defeated
formerly’; this is called the plea of a former judgment.”

After the recording af the answer, one should endeavour to prove if.

So says Brhaspati’ : "After the first statement and the answer are recorded, 25
and the judicial proceeding has commenced, the two are welded together

llko two balls of hot iron. Where thero is a doubt nbout the truthfulness

of the witnesses for both, and the two are in suspense, then as wlso men the

two should effect a compromise (while the uncertainty lasts).”

In tho absence «f a compromise, the rulo in the .text4
: 'then the 30

plaintiff &c.‘ prevails. By the word plaintiff, each is indicated in regard to

his own side, and is to be so takon. Thereafter, tho plaintiff should cause

to bo recorded the proof ofjsuch witnesses, documents &a, which aw the

means of establishing the point made out in his plaint, and which have
tho characteristic of truthfulness; and not after an interral of time. (7). 35

1. Verse 153.

2. In the SmrtichUndrika this text is cited as ol J’rn/ojwiJ; lee

F.4SL.30.
3. ChV. 11,12.

4. YftJB.II. 7.
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YAjHettaliya
' Vetit 8 (I).

What next P So the Author says

Yajnavalkya, Verse 8 (1).

If it (the proof) succeed, he obtains success ; if other-

wise, the reverse t.e ,
if it do not permit, he fails. 8 (1).

5 Mitakshara:—Tasya, of that, of the means of proof

having the characteristics inferable from the several texts to be

mentioned farther on, about the written documents, witnesses?, &c.

,

presently to be described, siddhau, in the case of success, if

accomplished, siddhim, success, in the form of accomplishing the point

10 at issue, prapnoti, obtains) atO, other, than this mode, anyatha,

otherwise, the non-establishment of the (means oE) proof in any other

manner brings on, apnoti, the reverse, viparltam, t.e., the non-

accomplishment of the point at issue which is indicative of a defeat.

This is the construction.

16 Viramitrodaya

The Author Btatea the fourth stage, known as the decision of

the point involved

Yajuavalkya, Verse 8 (I)

7a«ycr, 1 of that’, i. e. of the point laid oat by evidence such as

20 the witnesses or other means, siddhau

,

‘ if establishe 1 *, |. e. if borne
out, siddhim ,

’ * success, ' i.e. victory j anyathA, * otherwise ’ i.e, if not
proved, tiparltam, * reverse i.e. non-success, Apnoti, ‘ he gets *. This
is the meaning. According1 to the Mitakshara, tiparltam, 1

reverse ’

means bhangam, * broken that is donbtful. S(I)

25 The Author having thus described the nature of a judicial trial

now concludes

Yajnavalkya, Verse 8 (2).

This legal procedure is declared to be of four-fold
character in litigation. 8 (2).

t. But no tnch position appears to have been
Mitakshara.

taken by the
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67?

Mitakshara 'X-The legal procedure, Vyawabara, referred

to in the text1

, viz.
" A king should hold trials, &c., has thus been

Upadarsitah, described, to be of four-fold character, i.e., by

imagining it to consist of four parts in litigation ; i.e-, in the chapters

on payment of debts, &c., as consisting of four parts and being of 5

four kinds. Of these the first part is called the part relating to the

plaint and begjns_witb the testzT'
7Tn the. presence of the defendant

(the plaint) should be written, &c.” The second part is the part

relating to the answer and is introduced by the text
3
; “ the answer of

one (r>irorthedefendant) who has heard the plaint should be taken 10

down in writing.*' The third part relates to evidence and proof and

begins with the text
4
:

“ Next the plaintiff should cause to be

written, &c The fourth part contains the decision regarding the

proof of the point Rt issue and is in the text
5

:
"

If it (the proof)

succeeds, he obtains success.” ] 5

As is said “ When disputes regarding their interests arise

between men, their settlement according to rules

* Page 10. laid down in texts is called a Vyavahara or a

judicial trial. The four divisions of it, viz., the

plaint, the answer, the proof, and the decision
6

are laid down in their 20
proper order ; hence it is called four-fold'*. In an answer by

admission, however, the proof is not exhibited, and thus the point

at issue is not (necessary to be) established (at all), and so it has not

the part which contains the means of proof. So it has two parts

only. After the answer is recorded, the decision
6
of the councillors 25

1. Yl]6a. II. 1. p. 632 1. 12. 2. Y4)6a. II. 6. sco p. Gal. I. 11-15 above.

3. Y&jBa. II. seo p. 661. 1. 17 above. 4, Y&j&a. II. 7. p. 672 l. 13 above.

5. Y4]na. II. 8. see p. 676. 1. 4 above.

6. ^tR5T=»VI«rot TOTO e. g.

<mj v$i: *tu«i5T: *i?i ptf nrwt: Here the qnnd would
be tbe mental process deciding the onus by sifting the statements in the

pleadings with the view of discovering

( 1 ) how far these s’atementa are relevant to the issue

( 2 ) „ „ ,,
hare a reference to the relief

claimed

The opponent says that VUVST characterized as above has been recognized

as a distinct stage in reasoning, how is that YljByavelfcya does not make it a
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YAjhatatiya
Vtrie 8 (i).

by ascertaining on whom, between the plaintif! and defendant, the

( onus oE ) proof should lie hag not been mentioned by the

Lord of Yogis (Yajfiavalkya) as a (distinct) part (stage) in a judicial

proceeding, and as it (the decision as to the onus) has no reference to

6 the partie b, it has not been mentioned here ns a (distinct) part in

a judicial proceeding. This is as it should be.

Here ends the Chapter on General Rules of proceduie

Viramitrodaya

The Author rounds up the body of Vyaioahdra detailed before

lo Yajfiavalkya, Verso 8 (2).

Vit&dexku, ‘ in disputes ’, such as the recovery of debt and the

like, which are the subject matter lor consideration, ayam ,
‘this’, of this’,

character, containing the plaint etc. and therefore, chatuihpdt, ‘four-footed’

i.e. having fonr parts, the meaning of the word Vyaioahdra, has (thus) been

15 pointed out i.e. illustrated. The illustration ia of any vyaioahdra. Thereby

,

“In the case of a denial, it is four-footed, as also in the plea of confession

and avoidance, and in the plea of res judicata', in the pleas of admission it

should be known to be two-fold”, thus !d this text of Brhaspati 1

, that

a two-footel vyaioahdra has been mentioned, does not matter much.
20 ‘ In admissions’ ». c., this rule should be so observed alsr

in a plaint to which au answer is not possible. Although
evea ia an (answer by) admission, including the decision, there are

three parts, still there, for the declaration of a decisioa there being no

necessity for a separate step, the statement that it is two-footed is

25 proper. On account, however, of a statement as to the ignorance of

circumstances on which an answer may be foundod, it having receded

from the position of an answer, including also this, it can he regarded

as having four parts. 8 (2).

Here ends the Chapter on General Eules of Procedure.

30
. . S'ulapani.

« Yajfiavalkya, Verse 8.

Upon the evidence adduced being decided to be true, siddhim
‘accomplishment’ t. e. success, pnipnoli, "he obtains.* In the case other

distinct Padn (section or chapter). The -author replies in the text
Sie.Thts is the Seo Smrtichandrikt pp. 60-54 and note

on p. farther on. ftwTwt nrmrlSi-gftT'rfl 5. 5 «f.

1, Ch. III. 3 ; see also Ktty&yana, Verso 245.
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Ydiuaeallya
Vein 0(1-2).

.complainant ahonld not be allowed to be charged with an offence, na

pr'atyabhiyojayet, no counterclaim shou’d be allowed.

Although n
'
special plea ’ has the appearance of n counter-

claim, still inasmuch as it is intended for removing a charge agamst

one«clf, it does not conao under the present exception. Hence, this

prohibition is against that form of counter-charge which is not

intended as an answer to a charge against oneself. This has been

laid down as having reference to the Defendant.

The Author now states the rule as regards the plaintiff

0 Yajiiavalkya, Verse 9(2).

Nor should any other person be allowed to file a

complaint against one who is already under a charge, nor S
what has already been alleged should be allowed to be

changed.

15 Mitdkshara Abhiyubtam chu nanyeneti, nor should

any other person be allowed to file a complaint agamst one who is

‘ already under a charge <fc. As against one who lias ( already ) been

charged by another, and who boa not got over the charge, another

complaint should not be allowed to proceed ; moreover, uktam,

20 alleged, what avaa deposed at the time of the first complaint, that

viprairtim, change, ( if

)

containing n contradiction, na nayet;.

, should riot lead, should not be nllowcd. The purport is this i Which-

ever fact haa been deposed to in whatever form at the time of the first

complaint, that fact should be taken down in the same manner at the

25 time of the formal complaint, and not otherwise.

It may be asked : It has already been laid down in the

r text1 . ri“.
*' Whatever is alleged by the plaintiff should be reduced to

- writing in the presence of the defendant, *' why then liaB it again

been repeated in the text3 "nor should what haa already been alleged

30 be allowed to he changed ? ” The unawer is : By the text "whatever

is alleged by the plaintiff” is meant that those facts which have been

deposed to at the time of the first complaint, (the same) should be caused

to be written down in the same manner at the time of the Bhdshd or

1, Of YftjBevilkja II. 6. 2. Yajnavttlkja Veise 9 (2) above.
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1

(formal) plaint; as it has been said that "a change in the subject-matter

ought not to be allowed even though it be made in the same suit "j

as e. g. having alleged at the time of the first complaint that ‘he ( the

defendant ) borrowed a hundred rupees at interest it should not be

(allowed to be) stated at the time of the formal plaint or Bhdsha in the i)

presence of the defendant that ‘ a hundred clothes were borrowed at

interest, ’ In that case, even if there be no change in the suit itself,'

there being a change in the subject-matter, he (the plaintiff) would be

amenable to a penalty as a hina-iccidi—one guilty of prevarication.

By the text : “ nor what has been alleged should be allowed to 10

be changed, ” a prohibition against a change into another suit is laid

down even in cases where the subject-matter -remains the same. As

e. g. having said at the time of the first complaint that * having taken

a hundred rupees at interest, he (the defendant) does not repay (the <•

amount), he says at the time of the second or formal complaint 15

( Bhdshd ) that
4
he deprived me of a hundred rupeesjby force.

’

There 1

,
a change to another subject-matter is prohibited, while

here2, a change in the nature of the suit is prohibited, and thus there

is no fault of repetition. Narada/ has made this very thing clear :

He who abandons his first allegations, and resorts to a new one, 20

should be regarded as a prevaricator on account of the change in

,the suit4.
”

> A prevaricating litigant becomes amenable to punishment, but

he does not lose his suit. Thus this direction

* Page 11. given in the present verse, viz. “until the com* 25
plaint is disposed of &c.,” is intended to avoid

mistakes on the part of the plaintiff and the defendant, and has no

reference to the proving or not proving of the point in dhp-jf?.

Hence the Author says further on 5
: "After discarding all circumven-

tion, the king should decide disputes according to the actual facts/* '->n

1. t.e., in tha lest &c.

2. „ „ i%U?R 5*^5.
1 [

3. II. 24.

4. q» (Pacta) *8 used here is intended to indicate a anil,

the causa ol action; while ( Vastu) indicates the sabject-nulter c! jJ

or the point involved.

.6. YajB. 11,19.

’micf
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This (limitation of tbe rale), however, Ehould be observed in

Buita relating to property 1 or title. In disputes arising out of acts

resulting from violence, plaintiff loses (also) his suit if he makes a

false statement As sayB Nara&B. “ A verbal trickery does not

5 vitiate all actions relating to property ;
for in suits relating to cattle5,

women, land, immoveables and the recovery of debts, the claim is not

dismissed even though the claimant is liable to a penalty.” This is

explained (thus)*. In all suits relating to property, not in those

originating in anger or passion, « verbal trickery, even if it be through

10 mistake, does not annul, does not get defeated i. e. he does not lose

his case; his case that is pending. An example here is ‘ cattle, women

$c.’ f. e. as in suits relating to cattle, women, recovery of debts, by an

erroneous declaration a plaintiff does not lose his case, though he is

(otherwise) liable to penalty, so (is the case) in all suits relating to

15 property.

From the specification of 'suits relating to property,' it appears

that in suits arising out of acts oE violence, the party loses also tbe

claim that is pending, in tbe case of an erroneous statement. As e.g.

having stated at the first complaint that “f was struck on the head by
20 him with his foot”, if he says at the time oE the formal complaint or

Bhdihd that " I was struck (either) by the hand or by the foot”, he,

not only is amenable to punishment, but his complaint is also

dismissed. 9 (2).

, 1. Nolo the following divisions of siprfH.

I

.1 l

I I

2. Oh. II. Dr Jolly reads ofaf) for

3. » a bettor reading, ttcr another woman.
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To the rule
—

“until the complaint is disposed of, no counter-

claim should be allowed against him” the Author mentions an

exception

Yajiiavalkya, Verse 10. (1)

A countercharge may be allowed in cases of delicts 1

and felonious crimes.

Mitakshara Kalahe, in delicts, in cases of defamation

and assault^ sahaseshu, in felonious crimes, in cases of destruction of

life by means oE poison, weapons &c. (In such cases) when there is

o countercharge, it should be allowed against the complainant even

while his own complaint is undisposed of.

It may be urged that even in such a case, the countercharge

would not be a proper answer inasmuch ns it docs not meet the case

oE the plaintiff, and thus (in fact) there being another pratijm or

complaint, it is equally impossible to go into a simultaneous proof (of

both the charges). To this the answer is : Trne ; but here a counter-

charge is not allowed with a view to a simultaneous proof, but for an

abatement of the punishment, or for avoiding or preventing an excess

of it j tor, where the complaint is, ‘I was beaten or abused by him,’

and the countercharge is ‘I was first beaten or abused by him,’ there

wonld be a light punishment. As says Narada’ > "He who is the

first to inflict an injury is assuredly guilty ; be who retaliates is like-

wise guilty ;
but for the first, the punishment is heavier." \\ here,

however the assault etc. is commenced simultaneously for both,

an enhanced punishment is avoided. Vide the text1
: "When both

parties simultaneously commence abasing or beating each other, and

a difference (in degree) cannot be found, the punishment for both

would bo the name.”

Thus, even it proof of Bimnltaneousness is impossible, still in

ewesof abuse &c. a counter-charge has a value; in suits for the

recovery of debts &c.. however, it is simply useless.

- j„r(rilmirat, Srwjral ,
JMJiibK.

o Q;, 0.

3.' Cl
* KlrU» Ch. XV. P. Dr. Jollft text mds the first qwrter its
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t Ll’ermi 0, }0 (}).

Vlraraitrodaya.

The Author mentions the function of tho plaintiff in the interval

YSjfiavalltya, Verses 0, 10 (1).

Abkiyogam, * complaint ',
the accusation mate by tho complainant,

5 artitlirya, ‘without remaking \ i.e., is ’ disposal of by the decision

resulting in success or defeat, against the complainant, tho roepoo lent,

m pratyabhiyojayet, * BhouM not bs allowed to counterclaim i.e,,

Bhouli not be charged for a counter offence committed by him.

Anyem, ' by another \ while the accusation first made ia not removed,

10 until its removal, the defendant should not be allowed to he charged.

The substance of the complaint laid Bhouli not be allowed to be

‘changed’, tipmkftam, distorted, i.e,, the plaintiff or the defendant

should not be allowed to write otherwise.

A> regard* the clause * no counter-claim should be allowed

16 against him in ft mutual fight, in abuse, and in cases of serious

offences such as the abduction ol women, homicide, and the like, and by

the use of the word cAi, ‘ and in cases of assaults and thefts, one

may file a counter-complaint. In an accusatiou such as * 1 was

abused by him % * I was beaten by him one may state as by way
20 of an answer * l was alsi abuse l \ 4 1 was also listen’. By the use of

the first cAtt, ' and ’, are included the grown up and the like. 0, 10 (1).

S’ulapaui

YajnaralUya, Verso 0.

One against whom an aocusation has been made, without giving an
25 answer, should not be allowed to charge the maker of the first complaint

with a counter-complaint, simultaneously more than one trial being
impossible.

The complainant also must not file another complaint against
tho respondent, as on account of tho abandonment of the first complaint

30 there may bo the danger of detriment to the sworn statement. Tho
.
allegation which has once been made should not be allowed to bu

’ distorted by an allegation of a different kind, as there would be the
fault a of variation in the pleading. (9).

After laying down the rules for the plaintiff and tho35 defendant, tho Author mentions tho functions of the Presiding nir
(of tho Court) and hi. Councillors

0fer
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Yajnavalkya, Verse 10 (2).
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From both a security should be taken, ( such as one

)

who would bs competent to satisfy the object of the judgment.,

Mitakshara Ubhayoh, from both, i. e. trom the plaintiff
*

and the defendant. (That which) in all suits (is) the object of the. ' 5

judgment or decree is karyanirnaya, the object of the judgment.

The word kdrya has been placed first under the rule

1

*Ahii&gnyadishii.* The object of the judgment, moreover, is the

payment of the amount decreed, and the payment of the fine. For

that, samarfchah, competent, pratibhu, surety ; he who becomes 10

a substitute for him, i.e. in that cause, becomes like him, is a Pralibkd J

(such a one) should bs taken by the Officer presiding the Court

consisting of Councillors.

If such a one is not possible, men should ba commissioned to

watch the plaintiff and the defendant, and the daily wages of these 15

(guards) should be ordered to be paid by those (plaintiff«nd defendant).

As says Katyayana8
• *• If, however, the plaintiff has no surety

competent for the cause, he should be (kept) under a watch ; and (he)

should pay the wages to the servant at the end of the day.
"

Viramitrodaya. 20

After having stated the duties of the plaiatifF and the defendant,

the Author mentions the function of the head of the Court along with

the Councillors

Yajiiavalkya, Verse 10 (2).

Of the plaintiff and defendant who had appeared for (getting) 25

justice, for entering upon the trial, a security should he taken, as eveu P
regarding the plaintiff, thore being the possibility of his running away

through fear of penalty. Of what kind ? Samarthah, ‘competent’ or able
_

to meet the purpose of the decision, i.e., for the payment of the amount

established, as also of the penalty* After the manner of the rale 1 30

dkit&gni, &c„ the word kdrya, has been placed 6rst.

1. Panini II. 2-37. In the compounds and the like

the Niihtha formed words may optionally be placed first i.e. sn-rpretc,

2. Verso, 117.
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Or for the object, for the decision to be given, a security

should be taken. It may not be Bftid, having regard to the order* of its

statement, that the security to be taken is after the dec'eion of the enit,

therefore it has beeu stated that he should be one competent to satisfy

5 the joigmeat. Or, for the object, which is the subject matter of the suit,

such as the recovery of debt die., for its decision, a security should be

taken,(as)if the plaintiff
1

runs away a decision would be impossible. For the

absence of the security, however, Katyayana*

:

“If, however, there be no

surety given by the plaintiff who has a cause for dispute, he should be

10 kept ualer watch, and eo guarded he should give wages to the guard at

the end of the day". ‘Guard’, i.e., the messenger of the king. 10 (2).

S’ulapani.

Yajuavalkya, Verse 10.

The Author mentions an exception; kolahe, ‘delicts’ e* g. slander,'

15 as also in charges of assault with weapons &c., ’I too was attacked with

a weapon by him’, such a counter-charge may (be allowed to) be made.

In a complaint that ‘the attack was made on me when I was quite

innocent’, in a , counter complaint in the counter-charge, the fault of

simultaneity by numerous complaints does not occur.

20 A surety should bo taken who would bo competent to keep the

complainant and the respondent under restraint, until the decision of

the proceeding. In the absence of a surety, he might change, so says
Katyayana’. “If, however, there bo no surety given by the plaintiff

who has a cause for dispute, he should be kept under watch, and so

25 guarded he Bhould give wages to the guard at the end of the day."

‘Guard’, the royal watchman. (10).

It has been said that a surety should be taken by the presiding

officer oE the Court consisting oE Councillors Erorn the plaintiff and the

defendant, who would be able to satisfy the object oE the judgment

;

30 it may be asked what is that object oE the judgment ? Anticipating

this, the author says

* Page . Yajnavalkya, Verso 11.

When, upon a denial (by tho defendant), a claim is
proved, ho (the defendant) should pay the amount claimed

1. i. « since tho rule regarding the taking 0 f & eternity comes
to be mentioned after the decision, following tho order of its statement

2. Verse 117.
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(.to the plaintiff ) and aleo an equal amount to the' king.
One, setting .up a false , claim should pay double the amount
claimed.

Mitakshara :—Of the claim alleged by the plaintiff if upon
a denial by the defendant the claim is proved

,
bhavitah, by the 5

plaintiff by meins of witnesses &c. and thus brought home to the

defendant, then the defendant should, give the amount, dadyad
dhanam, iu dispute to the plaintiff and also an equal amount to the

king, Rajfie cha tatsamam, as a fine for the denial. If, however

the plaintiff is unable to establish (his case), then he htmself becomes 10

mithyabhiyogi, a false claimant, and as such should give to the

king, dadyadrajiie, double, dwigupam, the amount of the plaint

abhiyogat, *. e. the amount claimed in the plaint.

In the case of the plea of ‘ res judicata ’ and of ‘ confession

and avoidance’ this same rule should be applied. There, too, when the 15

plaintiff is shown by the defendant to have set up a (false) denial, he

should give to the king a fine equal to the amount in dispute. If,

however, the defendant is unable to establish either the plea of res

judicata or of the special plea then he himself should give double the

amount to the king as for having set up a false plea, while to the 20

plaintiff the amount claimed or in dispute. In on answer of

admission, however, there is no fine-

This, however, has 0 reference only to the suits for recovering

debts. It is not of universal application, inasmuch as special fines

have been mentioned in (all) other (kinds of) suits, in their respective 25

places, and also as it cannot possibly occur in suits where the

snbjecWnatter is other than money.

And although the rule

1

that *o debtor should be made to pay

by the king &c., ’ has a reference to or applies in suits relating to

the recovery of debts, we will particularize it there* only. 30

The same rule should even be used as having a reference to all

{lands of) suits. How F If upon the defendant’s setting up a denial

1. Verse 117.

2. See Verse 42 further on.

8
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of the claim it is proved by means of witnesses &c. by the plaintiff

ns against the defendant, then equal to it, tatsamam, i.e., to the very

amount specified respectively in each (kind of) suit* The word cha

is used to restrict the
1 extent ( of the fine ). ‘ The amount should

5 be paid to the king’ is the ( construction based on ) repetition.

If the complainant is not able to bear out this complaint,

then the rule laid down is that a double amount of that mentioned

in each suit should respectively be paid by him ns a fine for (being)

a false complainant. Here nlso in the plea of res judicata nod of a

10’ *
special plea ’ the rule Bhould be applied similarly as before.

Viramitrodaya

The Author mentions the procedure in regard to a defeated

defendant or plaintiff

YajSavalkya, Verse 11.

IS Ninhate, ‘ upon a denial, ’ of a true claim by a false statement

6Mcite, ‘ when proved ’ by witnesses also the matter being brought home

the defendant should give to the plaintiff the amount which is the subject-

matter of the suit. Rajfle cha tatsamam dhanam dadyit, * to the king

alBO he should pay an amount equal to it ’ in the form of a penalty. A
20 plaintiff, setting up a false claim, ehouid pay to the king an amount

double that in dispute. By the use of the word cha, ‘and,’ the Author

adds another penalty in cases of slander &c. Here Manu’ : “Upon a

denial of the claim, If it is established by evidence, he should be ordered

to pay the debt to the creditor and a smalt fine according to capacity (52).

25 He, to the extent to which he denies the claim, or to the extent to

which he Bpeaks falsely ; those two adeptB in illegality should he

punished with a fine double of that” (60). Here, moreover, the deter*

ruination of the punishment of those who deny the claim, in equal or

1. Words have the lore* of rrji% or * of having a wider snrface

covered by the connotations than is indicated by the denotations. In this

connection tho distinction between pfjpi and Vt?*T7f7T may bo compared. In
nil animals other than the are exclndod

( ) while

in ‘flil ^5t ’rSrr’ it is not so much the tzclution ( ) of fww*f^5T* although that
may be tbo ultimate result, as the selection of a

( r^i% ) that is aimed at.

So* Vij Ran eiwarn eays that by the use of the word cha, Yfijfiavalkya means to
lay down that an amount eijual in amount to that in dispute, and not more or
less, should bo levied as the king’s fine.

2. Ch. VIII versos 52 and 60.
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doable the amount ehonld be made by a consideration of the caste,

age and wealth, of these.- As the Aathor has said 1
: “After taking into

consideration, the country <fcc.
” (II).

S'ulapani

Yajnavalkya, Verse 11. 5

In a plaint regarding the payment of money, one who has filed an

answer of denial, when the olaim has been established against

him by means of witnesses and the like, the debtor should pay the amount
to the creditor. To the king also he should pay an equal amount as

penalty. In the case of a denial and an admission, Vyasa has mentioned 10

half as penalty: “After denial, when the plaintiff voluntarily admits

the claim, that should be known as an admission
;

for that a half penalty

has been declared". Other penalties in particular cases, should be

ascertained from other Srartis by regard to the existence or non-existence

of the element of intention as an ingredient in the offence. 15

One who offers a false complaint should pay double the amount
of fcho complaint to the king. In regard to the Sudra, Narada states a

special rule: “Those of the Sudra order who file a false complaint

against the twice-born, the king should cut out their tongue and

Impale them upon a cross. ’*
(11) 20

By the text •• ‘ Next, the plaintiff should immediately have

written down the evidence by means of which the matter in dispute

is to be established, ’ it has been shown that ( Borne ) time should Ikj

allowed at the stage of filing the answer ; the Author mentions an

exception to this 2

5

Yajnavalkya,1 Verse 12.

In charges regarding felonies, theft, assault, and
cow-killing, and in complaints about risk to life and

property, and in complaints against defamatory imputations, j
as also in cases concerning women, the partios must 30

even immediately be asked to plead. In other suits time *

has been allowed under the discretion (of the court).

MUaksbard :—Sahasam, a felonious crime

,

by means of -

poison, weapons, and the like, the killing of animals and doing like •

1. Comparo this with Narad* I. 45,

2, Acharidhyfiya Versa 36S.
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licks, touches by the end of the tongue or rubs,-an instance of a

deformity in action.

Asya Ialatam swidyate, ichose forehead perspires, becomes

smeared with drops of perspiration. Mukham
5 Characteristics cha Vaiwarnyam, countenance also has a

of an unfitperson. changed colour
,
a changed colour i. o. palour or

shadiness; eti, assumes? are instances of bodily

perturbation. Paris'u?hyatskhaladwakya
I
who has a stammering

and incoherent speech ;
parisllfhyat, stammering with a stutter;

10 skhalat, incoherent. He whose speech is of such a sort. A man
of this description. Viniddhara, inconsistent, the last contradict-

ing the first ; bahu bha?hate, talks much ; is an instance of

perturbation in speech . To the tcords, wacham, of another, he does nol

attend by giving a reply ; nor does he attend to the ga:e, chakshuh,

15 of another by a responsive look—a sign of mental deformity. Tatha
Oshthau nirbhujati, moreover bites his lips, i*. twitches—is also an

instance of a bodily change.

This, however, has boen mentioned to indicate a probable

existence of a defect ; not as a positive mark of the (existence of) defects

20 as it is difficult to appreciate the distinction between a natural defect

and a defect caused by a special circumstance. And even if perhaps

a skilful person draws a distinction, still that (by itself) will not be a

sufficient cause for a dismissal of (the suit). No one would Bet about

actually performing the exequial rites by merely observing (the) signs

25 (of impending death) in a dying man. Similarly, even iE it be known
from the 6igns that the party would be defeated, still, that (by itself)

is not sufficient to bring about (an actual) defeat.

Viramitrodaya.

The evidence to he adduced by the plaintiff has been stated

30 before. Now, what cannot be adduced by him, and which is to be
inferred by the Chief Judge, the Councillors and the rest, viz. inferential

evidence otherwise called the pralyikalita, the Author points ont

Y^Juavalkya, Verses 13, 14, 15.

ifanO’Vik-kAya-kartnabMr yak awabMe&d, ‘who in mind, speech,
33 body and action exhibits by his own movements (manners) ». e. without

1, Lit
:
goes or roaches.



Ydjikacalkya

j

Vlramltrodaya—tht PtrtutbatioM. 593

any other cause possibly due to disturbance etc., vikftim ‘a change,’ *

a

perturbation,* 1 . 1 . ydti ‘goes i. «. reaches; ta, 'he abhiyoge, ‘in a

complaint’ i,e. in a dispate, sdhshye
%
i e. ‘testimony’ t. e. in a proceeding

as a witness; dushtah pariklrtitah ‘known as defective and unfit in the

S'dstra, Therefore a complaint made by him ora testimony given by 5

him iB not taken as proof. This is the meaning.

The Author mentions the perturbation itself: Desat, * from a

place ’ i. e. from the place of his own residence, deS&ntaram ‘ to another

place *; ydti, * goes ’» in other words, in regard to his residence does not

anywhere exhibit stability; tfkhinl, * lips * i. e. border of his lips, by a |0

repetition i. e. often and often with the tip of his tongue ; ledki
>

1 licks

i. e. rube. Asya, ‘of him,’ *. of this defective person, laldtam,

‘forehead,’ swidyate, ‘perspires,’ is saturated with perspiration. Mukham
cha, ‘month also’; mivarnyam, ‘ changed into non-colour,* *. e., palour,

eti, ‘attains’ t. e. reaches. Parisushyat
,
‘dry* i. e. the month becoming 15

dry, thhalai, ‘stammering’ i. e, incoherent ; one who has this, is that.

Thus it is a Karmadhdraya , ‘compound.’ Viruddham
,
‘inconsistent,* i.e.

the prior and the succeeding portions mutually contradictory ; bahu
,

‘much,’ much mote than is useful, bkdshatc, ‘speaks,’ i. e. utters. Wdk,
‘speech,’ to oneself, words addressed by another ; chakshuk ,

‘eyes’ of 20

another bent towards one’s gaze. This is a dwandwa compound indicating

as if it were a single object
j
No pdjayati

,
‘does not respond,* ». e, does not

meet by a return speech or by a response in gaze. Oshthan, * lips,
’

nirbhujate*, ‘bites,* t. e. distorts. Of these perturbations the mental &c.

may be inferred according to the local conditions of each. By the use of 25

the words, cha
,

‘and,’ api, ‘even,’ iathd, ‘and also’ is intended to

indicate that “Although asked by many to speak, does not speak, and

does not prove what he has slated ; or who does not know what is the

first point, and the point next following; such a one fails in the suit.

(51). Having declared ‘I have witnesses who know,’ when asked to point 30

Out, who does not point out; the officer of the law-court, on ( account of)

these grounds, may declare him also to be non-snited.” (58). These and

others Btated by Manu* and others are also to be included. (13, 14, 15).

S'filapani.

The Author mentions the characteristics of a faulty porson in 35

the pratyukalita part

Yajfiavalkya, Verses, 13,14,15.

Wakchaqhuriti,
* speech, gaze &c. to the speech of another, does

not respond by a reply, and also another’s eye, he does not meet by

1. Seo note on page 690. 2. Oh. VIII. 67, 60.
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looking back Nirbhi'jati, ‘bites’, i.e. distorts, exhibits a perturbation ; The

meaning is, is not able to cover these.
,
As in the Raraayana :

“ Although

covered in the outward form, it is not possible to be covered; indeed

from its force it exhibits the internal feeling of men.
" ‘Outward form* Le.

5 the bodily movements. The mouth, in the form of a changed colour and

the like, the mental perturbation is inferred from the bodily change.

These movements from place to place and the like are indicative of a

defect (13, 14, 15).

YajiiavalBya, Verse 16.

10 He who tries to substantiate a doubtful claim indepen-

dently (of the means of proof), he who absconds, as also he

whD when summoned into the court does not say anything-/^

is considered to be a false litigant and punishable as such.

Mitakshara Moreover, sandigdham artham, a
15 doubtful claim, even when not admitted by the ( defendant ) debtor,

yah swatantrah, tcho tries to substantiate independently of the

means of proof i.e. by confinement, arrest &c., sa hino dandyas'cha,
hi is considered to be a false litigant and also becomes punishable as such .

Likewise be who after himself having admitted a claim, or after a

20 claim was established by means of proof, absconds nifhpatet
when asked (to pay). He, moreover, against whom a claim has been
filed and who even when summoned, ahuto, by the king into the

court, does not say anything. He also is considered a faulty liti'mnt

and punishable as such. This is the construction.

25 As this verse has been introduced by the text1 “ U known
as defective and unfit to be a complainant or a witness ” it mi<»ht

be supposed that this verse is intended simply for detecting a faulty

. litigant (without more), so the word dandya ( punishable ) has been
used. Moreover, from the text

1
** “even if one makes himself amenable

30 to punishment ns guilty, he is not liable to have his suit dismissed”

.it has been shown that a party does not lose his claim. Intendin'*

to avoid such a conclusion here, the author has used the word htna
{faxdty ).

t. Verse 15 above p. 691 U. 22-23.

2. of Narad* IT. 25, sew above verse (9) wWe the toll testis cited.
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YApiavalkya
Verts 16.

Viramitrodaya.

Soma deformities, although iudicative of defectiveness, may even
affect one.who is not punishable ; so the Author Bays

Yajnavalkya, Verse, 16.

Sandigdham, * donbtfnl *, not decided in his favour by the 5
investigation, artkam, ‘ claim % and therefore also swatanlrah,
‘ independently*, irrespectively of the certificate of success to be

issued by the investigating authority, sddhayct, ‘tries to secure *.e.,

secures to himself ; yakcha, ‘he bIbo’, who when challenged for an inquiry,

nishpatct, * absconds i.e., from the seat of investigation runs away. 10

Yaicha, * he also *, dhdtali, ‘ summoned', does not speak anything, either

in support of hie side, or detrimental to the other side, ‘ such a one

h\naJ\, ‘ a false litignant *, i.e., a faulty one, and by reason of the offence

of executing a claim under a doubt, ‘is declared by the Smrtis also ‘to he

punishable by the king rdjild dandyascha smrtah. 15

By the fitst (use of) cka

,

‘ and ’, are included those who do not

attend at the place of iuquiry. By the second (use of) cha

,

‘ and ’ is

included one who when unable oneself, who does not appear at the

trial through a deputy. By the (use of the) third cha, ‘ and ' is indicated

that he Bhould be compelled to pay what jg in dispate. 20

These deformities, moreover, not likely to be proved by any other

than one who is a thorough expert, are only means of indication of a

disturbance. Otherwise, the possibility of a perturbation may here be

taken as conclusive. A decision by regard to these 19 called among the

people a direct 1 deliberation. (16). 25

Sulapani

The Author states the characteristics of a defeated party

Yajfiyavalkya, Verso 16.

If in a claim which is under a doubt one recovers independently of

the (prescribed) means; ni$hpalet, * absconds, *
i. e. without informing goes 30

to another village ; after he is brought for being questioned, when asked
* what have you to say speaks nothing whatever—these three as false

litigants are to be punished as sueb. Narada* however mentions

five varieties viz ; “One who changes his pleading, one avoiding a

trial, one failing to appear, ono who docs not file an answer, and one 35

J. See the remarks of the Milakshara above on j>. 678, 1. 1.

quoted in the cote on page 679,

2. Cli. II. 33.

9
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Ydjhttvalkga
Vtrtt 11.

who absconds after he is summoned, arc five varieties of a faulty

litigant.
*’

"The absconder, after three fortnights
;
one who keeps silent

after seven dayB
; and one avoiding a judicial investigation, after a

month, and an incongruous deponent immediately (are declared as

5 vicious or faulty).” 16.

Now, where two men simultaneously go to the officer of

justice, each as plaintiff e.g., where, a certain person having obtained

land by gift, after enjoying possession of it for some period went

out on account of business into another country along with his

10 family
;
and a certain other person also obtained the same land by a

gift and after enjoying possession for Borne time, went into another

country. Thereafter both returned together and there was a quarrel

each saying “ this is my land, this is my land,” and when both go

simultaneously to the officer of justice, the question would be

15 on whom should the burden of proof lie! Anticipating this, the

Author says :

—

Yajnavalkya, Verse 17.

When there are witnesses for both sides, those for

him who claims priority should be taken first
;
and if the

20 first claim be invalidated, then those (*' the witnesses) of

the next claimant should be examined.

Mitakshara •Ubhayatah,/or both sides, i. e. for both the

litigants- Witnesses, Sakshishu, i. e., when they are available.

The witnesses for him who claims priority, sakfhinah

25 purvavadinah, should be examined

;

i/. one who says that he got (it)

by a gift and had enjoyed at a prior date. A P firvawadi, a person

claiming priority, is not one who first makes a complaint. The
witnesses for such a one should be examined.

When, however, another person says •
—“True it is that this

30 man first got it by gift and also was in possession, but the king gave
this very field to me after purchasing from this very man, or that
this man gave it to me after having obtained by gift’’—then, the case

of the first claimant becomes invalidated as it cannot be proved, and
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when the case of the first claimant is invalidated, the witnesses

should be examined of him who says that he got
* Page 14. a gift at a later date and was in possession (since).

This explanation

1

—alone is proper. It would

not be proper to put the following interpretation, viz-, if the answer 5

is by denial, the witnesses of him who claims priority are examined ;

while in the answers of res judicata and special plea if the case of

the first claimant be invalidated then would come in the witnesses of

the next claimant The same import having been laid down in the

text
—‘Next, the plaintiff should immediately have written &c.’,

2 10

there would be the fault of repetition.

The first (mode of) explanation has also been brought out

clearly by N&radaJ who after observing—“In the case of a denial,

the proof rests on the plaintiff, while in a ‘special plea’, on the

defendant. For establishing a former judgment the (production of 15

the) decree would constitute (sufficient) proof,” says :
—“When two

persons quarrel for a point, and both have witnesses, the witnesses

of him who sets up a prior claim shall be heard.
0

This rule has been specially mentioned as it differs from the

rules of procedure for suits in general.(lT) 20

Viramitrodaya.

“ Then the plaintiff shonld canse to be written the means of proof

of the allegations in the ptaint”, so it haB been said. There, when the

means of proof exist for bath the plaintiff and the defendant, whose

shonld be taken op (first) for consideration ? Bo, the Anthor states the 2.">

rule here

YaJBavalkya, Verse 17.

Ubhayato
,
‘of both’ i. e. of the plaintiff and also .of the defendant,

when witnesses and like other means of proof exist, pdrtatddirtah, 'of

bim who filed the plaint,’ the witnesses and like other means of proof 30

should be admitted ; each is the general rnle.

1. i.e. taking both u plaintiffs and not one as 3nfi and another as jpnfi.

2. YljBatalkya 7 (2) page 672 above,

5. Oh II. 163.
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L Perie 18.

Here, the ' Author states an exception : When the firBt aide, i,e.

in the form of the plaint, adharibhUte

,

4
ib invalidated,' i. e. is proved to

be weakened 03 compared with the ana wer, either on account of a stronger

reason, or by reason of the plea, of res judicata, the witnesses, &c.» of the

f» respondent happen to be accepted. This moreover has been particularly

elaborated before already. (17).

S'ulapani

Yajiiavalkya, Verse 17.

One says, ‘mine is this land by (right of) purchase’; another nlso

10 says 'mine Is this land, by (right of) purchase’ ;
thuB when the answer of

a special plea is equal, and witnesses of equal kind are adduced, the

witnesses of the party lodging the plaint are to be accepted, and not of

one who sets up a plea of priority.

1

Such an Interpretation Is proper as

by regard to the text* : "In the case of a pledge, a gift or a sale,

15 however, the prior transaction preponderates,” there would be the fault

of repetition if the first claimant be invalidated by not adducing a
stronger reason to an answer, the witnesses of the respondent should he
taken. By the use of the word witnesses, are included documents and
the like. (17).

20 Yajiiavalkya, Verse 18.

If a dispute is accompanied by a wager, then the
defeated party should be made to pay a fine and the
amount of his wager (to the king), and also the amount in
dispute to the judgment-creditor. ^

25 Mitakshara ••—Moreover, if n dispute, vivado, ». e. &
judicial proceeding, be sapanah, accompanied by a tcager,—staking

is (the same thing as) wager; and that which contains this is one
accompanied by a wager,—then there, tatra, i. e. in that proceeding

which contains a wager, the defeated party, hlnam, who has been
SO described above, the king should make him pay a fine, dabdam, as

' also the amount of the wager laid by him
; and to the ( judgment- )

creditor the amount in dispute, daildam.

1. It apf.r»rs that S'ulapani here differs from M.tafejhara where
more priority in lodging & complsint is not giYru preference to a prior
existing right (see text. p. 13. 11: £8-20). «pn

TWfh «f 33$: t* I.

2. Bee farther YSjn, II. 23,
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Similarly where one being under the influence of anger,

makes a stipulation thus :
—

‘‘If I am defeated, I shall pay 100 panas
1
',

and the other (side) does not make any stipulation, then also a

judicial proceeding ia set in motion j and when it is commenced, and

if the person making the stipulation loses, then he himselE should be 5

made to pay a fine together with the sum stipulated. The other

(party), however, if defeated, should be made to pay the fine, and not

the stipulation as the text particularises it ( *. e. his stipulation) as for

one's own.

Where, moreover, one stipulates 100 and the other 50 only, 10

there also in case of a defeat each should be made to pay respectively

the amount stipulated by him alone. By the text " if the suit is

accompanied by a wager” the Author has indicated (the existence of)

a suit without a wager also. (IS)

Ydfhavalbjal
Verse 18 . J

Viramitrodaya. 15

Generally, it is only when the mean3 of proof for both exist

that a suit with a wager comes about. By regard to this, the Author
mentions the part to be performed by the defeated party in a euit

with a wager

Yajfiavalkya, Verse 18. 2o

As characterised above if a suit exist, then in a trial with a

wager, the investigating officer should compel Ibe defective party who
IoseB, to pay to the king or to the opposing party respectively as the case

may be, viz., to the king, the penalty consequent upon the defeat ; to

the opponent the amount which was the subject matter of the suit, and 5f5

his own wager, viz., the subject matter as well as the amount. By

(the use of) the word tu, 1 however in a suit without a wager, is

excluded the payment of wager. By the first (use of the word) era,

‘ only * is ercla Jed the payment of the wager laid by the other party

and not agreed to by himself. By the second, and accompinied by the 30

expression dhanim eva, < to the judgment-creditor only* is excluded the

payment of money in cases other those involving a money claim, such

as slander, <£c. The first two cda’a are intended to include the payment

of the penalty and the wager which are not payable. The last chn,

‘and* is indicative of payment of all the three together, viz., 35

the penalty, &c. fIS).
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S'filapa^l

Yajnavalkja, Verso 18

“If I am dofeated on a footing of equality, then as an additional

penalty due for a defeat, I shall pay bo many papas,” thus where the

5 defendant stipulates with extreme boastfulness, that is (known as) a

suit with a wager. In suoh a case, the penalty for a defeated party,

as also the wager laid by himself, should be caused to bo paid to the king,

and also the amount In the suit to the creditor. (18).

Yajiiavalkya, Verse 19.

10 After discarding: all circumvention, the king should

decide disputes according to the actual facts : for even a
real claim (based on actual facts) if not properly presented'"

is likely to be lost in a judicial proceeding.

Mitdkshara--—Moreover, chhalam, circumvention) what has

15 been wrongly said
;
nirasya, after discarding, after throwing oft j

bhutena, according to the actual facts, in pursuance of the real state

of facts, o king should bring disputes to an end, vyawaharan nayed-
antam nypah. Since, even a real claim, bhfitamapi ». e. & true

case, anupannyastam, if not properly presented, *. e. if not properly

20 pleaded, is lost, hlyat§, *. e_ suffers a defeat in a judicial proceeding,

vyawaharatah, at the trial on account of witnesses Ac.

Therefore the actual facts should be found out. The
presiding officer of a Court along with councillors, by gentle

persuasion and such other means, should try in such a way that the

25 plaintiff and the defendant would speak the troth only j (for) in that

case the decision would be given regardlessly of witnesses &c.

If, however, it is absolutely impossible to find out the real

facts, (then) in that case, the second course is that the decision

should be given by examining witnesses Ac. As has been said’ :—
30 “ It (i. e. a legal proceeding) is said to have two courses, as it j8

capable of being in pursuance of facts, or founded on error. A fact

is that which truly embodies the actual events. An error is what has
been erroneously deposed to.

”

1. Ntnul*. I. £9.
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,
There a decision given in pursuance o£ actual tacts is the

principal course, that founded upon error is only secondary. In a

decision baaed on (the evidence of) witnesses and documents, the

truth may sometimes be followed, sometimes not, as it is possible

for witnesses &c. to deviate (from the truth.) 5

*PAGE 15.

Viramitrodaya.

As a suit is regarded two-fold on account of the distinction of

being with or without a wager, so also by regard to its being founded oa

truth, or on error, it is two-fold. For it has been said 1 .* “By reason 10

of its being founded on truth or on error, it is said to have two courses.

Truth iB what is linked with facta ; what has been declared by mistake,

is error.” Thus the word mistake here is merely indicative of a proceed-

ing which is not in pursuance of facts. There, as far as possible, a trial

should be observed only in pursuance of facts ; so the Author says 15

YSjnavalkya, Verse 19.

Bh&tem, ‘according to facts' in connection with the matter in

issue by means such as peaceful negotiations &o. by the party speaking

as to actual facts in the form of his movements or the actions of the

other side by reference to dates, having discarded the statements in the 20

nature of circumventions, nppo vyavakdr&n tiayet, ‘the king should decide

disputes,’ i. e. carry to their own results iu the form of a decision.

At timBS a suit ib likely to be decided even in pursuance of an error,

so the Author says, bhdtam, ‘actual facts,’ i. «. a real fact although with

proper connections such as witnesses &c., if not properly set out before 25

the determination of success, in a suit to be managed, hlyate
,
‘suffers a

heiea't,*’ ’neeomes imposa'zoie ol accompiiaameat. In each a case, t'ne

trial will only be iu pursuance of an error. By the expression, ‘even

facts if not properly set out’ are included by extension all transactions

well known as being in pursuance of facts. 30

‘ There, a transaction proved according to rules of d&atra is as

under ; “One who abandoning a strong ground resorts to a weak one,

would not be allowed to resort to it again after the members of the

jadicial assembly have reached* the stage of success*. When* a law

1.

2 .

3.

By NSrada I. 29.

i. e- have recorded their decision as to who should succeed. 4

KatySyana, "Verse 221. 4.- NSrada 1- 62, 63,
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suit hfts been decided, evidence becomes profitless, unless a document

or witn'eeseB can be produced who or which had not been announced at a

former stage* of the trial. As the (fertilizing) power of rain is thrown

away on ripe grain, even so evidence becomes useless when the suit has

5 been decided.”

Popular usage in transactions, each as “ If I do not go tomorrow,

I am (to be considered as) defeated,” an agreement like this and

others. (19).

S'ulapani

10 Yajnavalkya, Verse 19-

“Tnfth is what rests on true facts. Error rests on a mistake of

facts”, vide this text of Narada*, if real facts are clearly ascertained

by means of other proofs, then whatever had been declared through error

should be given up as not final, and by means of positively ascertained

15 facts, judicialinvestigations should one conclude; as even actual facts

if not put forth in a judicial court lead to a defeat; so Narad

a

s
:

"What through error is not declared, that even though It were an
actual fact is lost at law; therefore, judicial trials should one investigate

by regard to actual facts-” "Moreover by the king particularly by ona
20 who is anxious to maintain the ( integrity of ) law, by regard to the

diversity of the human mentality, after discriminating the good from
the not good”. (19).

*' Even a real claim is lost in a judicial proceeding if not

properly presented ” the Author mentions an illustration of this text

25 Yajnavalkya, Verse 20.

Where the defendant sets up a denial and. it is not
confined to one only of the many particulars written in the
plaint severally, and the claim is (afterwards) proved in

1. Asahaya baa the following note on this ; '“This wicked debtor
owes me money, and although this is supported by witen esses and other evidence
ho declines to give it. Therefore he must be produced in my presence before
the King's Cou,t.’ If the claimant says eo, and does not produce his proof at
the time of the evidence, but offer* to produce afterwords, it cannot be admitted
as evidence. But, if alter making the statement, the claimant could not
produce it owing to any accident etc., it may be offered, and it shall be accepted
although the case had already been decided, and sureties were offered and taken n

2 . Niradal. 20. 3. I. C4.
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one particular, ho should he compelled by the king to pay
the entire claim. He (the plaintiff) should not, however, S
ho allowed to recover (from the defendant) what had not

been alleged in the plaint.

MItakshara*.—Naikam, severalty, many particulars, e. g. 5

gold, silver, clothes &c likhitam, written
, allegation made by the

plaintiff ; if the defendant denies, nihnuto, *. e. conceals tho whole

claim, then, if the claim is proved, bhavitah i. e. the defendant is

made to admit, tile entire claim t. e . with regard to silver &c. (also)

ns alleged in the plaint should be caused to be paid' to the plaintiff 10

by the king, nrpOIia,.

Na grahyastuaniveditah, should not, however, he allowed

to recover what has not been alleged. What had not been alleged at

the time of the first complaint, but afterwards is being informed by

the plaintiff saying that it was formerly forgotten, he should not be 15

allowed to recover

,

na grahyah i. e. to be (allowed to be) paid, by

the king.

It must not be supposed, however, that this rule is merely

textual

1

; the falsity of the defendant’s denial as to one particular

having been established, it leads to the possibility of (establishing) 20

its falsity as to other particulars also. Likewise, the truth of the

plaintiff’s allegations having been established in one particular, it

raises the probability of its being true in other particulars also. Thus,

from this very text of the Lord of Yogis3 supported as it is by the

rules of Logic which is only3
,
another expression for ‘ the rules of 25

probative reasoning,’ the resulting rule ( that comes to be established )

is that the king Bhould cause the entire claim to be paid.

And when n suit is being decided in pursuance of the rules

of logic, even if the real facta stood otherwise, no fault would attach

1. baaed on a toil. ». e. its soundness can be established even

by the test of logic ns will be seen from the next sentence.

2. ». «. the sage Yajn&valkya.

3.

10
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Ydjkaealkja

to the
'

judges deciding the suit
1
. Aa also (saysJ Gautama 2

,
after

stating
—

* Rules of logic nre a means For arriving at a judicial

decision. For getting at n decision 'with (the help of) it (logic),

parties should be placed in their proper positions respectively, ’ he

5 concludes3 thus : * therefore the king and the preceptor are blameless.’

Moreover it is not that the consequences of a (false) defendant

being confronted in one particular extend only 4
to his testimony not

being accepted (ns a reliable one) because the text is that ‘a party

confronted in one particular should be made to pay the whole (claim)

10 by the king.
’

The text of Katyayana5
, however, vis. “-'liven .in suits

involving Beveral counts, as much amount as the creditor (plaintiff)

establishes by means oE bis witness^, so much only does be get”,

has a reference to (suits for a) paternal4 debt payable by the 'sons

15 and others. There the rule is that sons and others in their answers

in a suit with referenca to several claims saying T do not know', do

not become guilty of prevarication
;
(and) even if a claim is proved

against him in one particular he does not become a false litigant, and

so the rule
—"where the defendant denies all the particulars &c."

20 has no application there, as there is no concealment, and therefore no

(scope for the application of the) rules of logic. The text of

Katyayana* vis. ‘ Even in suits involving several counts &c.’ is a

general rule. Putting aside the ‘false answer ’ which is the subject of

a special treatise, the author treats it ns an answer of ignorance.’

1. It may also lie thus rendered
;
Even it it were different from the real

facts, swrqiftsft I
’

2. Ohap. II. 23-24. 3. Chap. II. 32.

4. &e. »'• «. only time far, to this extent. It Is not that from this
text the incapacity would extond to tho longth of only the party's case not being
accepted. The Author says that it exten da further, tii. ' gfref *?5 jpjjg

meaning is that in the case of false witnesses the only consequence is thst their
toatimony is not accepted

;
whereas in the case of dishonest litigants, not only

that their testimony is not accepted but that thoy are punished to the extent of
the entire claim in dispute bolng thrown out.

6. Verse 473.

C. is a better reading and is adopted from Bilambhatti.
8oe Bilsmbhatti pago 24, 1. 18. 1
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Verne 20

.

J

It may be said that by the text1
viz. “In suits for the recovery

of debts and the like which are of a quasi" finite character, the amount'

in dispute being already ascertained, iE the allegation is for a less or

a greater amount, the claim does not succeed”, Katyayana has said-

that in suits containing more points than one, if only one point or more 5

points than one which are involved are proved by witnesses, the whole

claim does not succeed. That being so, when only a portion is proved,

from where does follow the proof of the portion that is not proved \

To this the answer is that where witnesses are produced

os the means for proving the entire claim alleged in the written 30

plaint, there in case the witnesses depose to a portion only or

to much more than what was claimed then in such a case the whole

claim does not succeed ; this is the meaning of that text. Even

there, from the wording of the text viz. “being ascertained...doeB not’

succeed”, a doubt would even lie here as before and thus there is 15

scope for other evidence (means of proof), on account of the rule in

the text2 “after discarding all circumvention &c.
”

In the case of criminal complaints, however, the whole point

alleged is considered as established even if only a portion is established'

by witnesses produced for proving the whole case ; because crimes 20

and the like are considered as proved by so much proof, a9 also on

account of the text of Katyayana3
viz. ‘‘In complaints for

cohabitation with women, crime, and theft, what is known as the

point at issue is considered as established in its entirety if only a

portion of the point in dispute is deposed to by the witnesses.” (20). 25

Viramitrodaya.

In the course of an exposition of tie function of the king, the

Anthor gives illustrations of trials baaed on facts, as also those influenced

by mistakes

YajBavalkya, Versa 20. ao

Likhitam

,

* written in the plaint &c., the written allegations

made ; naMam,
1 many *, in more than One ( particular), sach as, gold,

gems, clothes; &c., the defendant who nihnute, * denies *, i,e. t
conceals

1, Verse, 396. 2. Wjfi. II. 19. 3. yerse, 397,
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the entire claim, he, ekadeie, ‘in one particular* such as, merely as

regards' gold or the like, tibh&zitah, ‘proved’, i.e., by means of witnesses,

as &c.‘, has been completely proved to have taken, sarvam, ' the entire

claim’ which is the subject matter of the complaint, ttfpena, ‘by the king *,

5 to the plaintiff, dipyah, * sboald he compelled to pay *.

This, moreover, in regard to one particular (item) of the plaint

which was established, when other particulars have not been proved here

as also in the case of a special agreement, that ‘ if even one particular is

proved, 1 shall pay up the whole.’ There, the first has connection with

10 actnal facts as may have occurred, the Becond ia based on a subterfuge.

Anizeditah, ‘not alleged in the plaint', »*.«., not set ont in

writing before. The particle, lu, * however has the sense of cha ,

* and As to the part other than the one particular in regard to which

the claim is proved, such as gems, Ac., although not proved fihonld not

15 be ordered by the king to be paid. This also ia an example of a trial

connected with an error. Vide the text of Katyayana 1 : “ Even when
only a portion of the matter alleged has been deposed to by the witnesses,

in charges of interconrae with women, heioons offence, and theft, the

whole of the matter alleged shall be deemed to be proved.” In cases or
20 theft and the like, although proved in one perticnlar, the whole is to bo

paid} bo the Mitakjhara. (20).

S'nlapSpi

Yajfiavalkya, Verse 20.

One, who of the many counts in the written allegations, such os

25 gold, silver, copper &c., denies all, he, when proved as to one
*••• particular such as gold &c.all i. e. silver &c., he must pay. If when proved

as to one particular, having ascertained the plaintiff’s, he says “ this

other also was forgotten by me”, such a one not having been written down
at the time of the plaint, should not be admitted, and no royal penalty (20).

30 It may be said “Where the defendant sets up a denial, and the

denial is cot confined to one of the many particulars" &c. is a

Smrti text ; so is also "In suits involving several counts &c.” a

'Smrli text. Thus there being n mutual conflict between these ,two
.SmrtjSf why are they not considered as unauthoritative as they are

.1, Verio 397.
_
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opposed to each other? Why resort to (the rule of) adjustment' ?

So the Author says

' Yajiiavalkya, Vorso 21 (1).

Whoro two smrtis conflict, principles of

•Page 1G. equity as determined hy popular usage

shall provail.

Mitaksliara :-Whcre smrtyoh, ton emrlie, there

" virodhah, conflict, there for the purpose of Nmonng the

n“ nd determiuius- the matter in issue nyaya, principle of

tog

f

c

t
r with t’“ exccplions'

tala'van, shall prevail, e- ("'>0 1,ave fotce '

From where should these principles be obtained ? so tho

Author Sivs wyawaharatah itl, US determined by mage etc.,

A“'
•

A

(L_ ocneral n.a»e i. e. ancient usage us observed among
obtained fro g ® ,

. ^ tw0 tc8t3 0£ affirmation and
the

f0?’
a

Hence even in the present case establishment of the rule

is the only proper test. Thus should be applied even in other cases

the rule regarding the adjustment and the rule of option.

.colmto 4 farther on pp. 508-700.

_ .. . . Mvir!TsrpTnTiq^r?l moans
2. Koto lt*‘

["ll t.rms, which »ro likely to recor often

3. SFW-Wlfl*—
“Jj®

°
le| of logjo and also of interpretation,

anil have an important
p inviTi abIo coucomituncu ot tho middle termor

«m prehesttr « enstsat and »«"
Th. familiar la.taaco ot

td and tho major tam
_

. _UM V. S -moke there i. Ore'-the

twain—’
of «Vo will, smoke is called in logic 111. relation of

invariable co-existence
or h;tiiui|S. Corresponding to and tlie opposite

.Invariable Ooncomit.
.-vPltorro™ or an demon ot the ooncomi-

0[ tho above is what 19
absence oi Jff 0 . g. tlU aMK* an Off

tanee of tho absence at 8.W
,h.„ ,, „„ ,„„ke also.” Iheetndent

SatsfietlS!
“Whomever there 1. no

(1) Unlveraal A PropoBitlon ot

will Sad a fitting comp.ruon wt L

„d lbo (i, converted A proposition e g.

the Engh.h ican.eor*[ia .aid to bo connected tvnh

All not-* It »ohy, TO P ly
affirmative and negative relation.

It, effect by
„nd tbe cao.e that prove, can be eqn.lly

between the thing to J
bo proved

m,nt -perfectly .bond and incapable

o, lotted •,
encli "ft •'<>“'

.Ivin- at the Vyipti or nnivereal proposmon

oi rotatation. This P'O”'9
I difference in Mill'. Logic. (Apt.).

correipo-d.tothe metholaofng
j( wiu be seen Iron, the inflowing

10

15
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£

To this general rule the Author mentions an exception

Yajiiavalkya, Vers© 21 (2).

Tho rule however is that the science of law is

stronger than the science of politics.

5 Mitak?hara :—The science of politics e.g. the work of

Ausanasa stands already excluded by the text

An exception ‘in conformity with the principles of legal

to the general rule, science' ' ; so the ‘ science of politics ’ referred

to here is the one forming part of and incorporated

10 in the * science of law ’ and characterised as the science of polity*

In the case of a conflict,
virodha, between two smrtis *. c. from the

science of law and the ectence of politics (respectively), the science

of law is stronger than the science of politics ; this is the rule, Sthitih

(fit: position) i. e. limit. The meaning is that although in themselves

15 there is no distinction between the science of law and the science of

politics as the authors of both are of equal

1

(authority), still the

principal subject (of treatment) being law, while politics having only

a subordinate position, the science of law has force. The importance

of Dharma has already been demonstrated before in the beginning of

20 this treatise1. Therefore, in the case of a conflict between the

Dharma?&$tra (science of law) and the Arthafcistra (science of politics),

undoubtedly the Arlha?astra will yield ; and there is no scope for

any rule of adjustment or of option for a Yishaya-vyawastlnY.

( ) or a Yikolpa ( (Hft ).

1. Yaju II. 1 p. 1. II. 13 & 14 above.

2. Or it may even be translated as, ‘as both are the compositions

of the same (anthor.) ’
l

SRFT— equal, or it may also mean, same. The meaning is that even if

the same anthor lays down two texts, one in the nature of n \iq text and the

other an swATna text, still having regard to the fact that it is tho which
is the or principal Bobject of treatment, the texts pertaining to the

will have force.

3. i. e. In the AcharadhyAya. Introductory chapter I verses 1-9.

4. Note these two terms and

ft'PFT (Vikalpa) means option f, «. the rale of option. RvM*t|
«
iwi means

an adjustment of the several subjects by appropriating each to its proper place.
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What1
is the illustration for this (proposition) ? Not certainly

the text of Maim2
viz .—*

One may slay without

An Objection. hesitation a desperado3 who approaches (with a

murderous intent) whether (he be) a preceptor, a

child or an aged man, or a Brahmans deeply versed in the Vedas (351). 5

By killing a desperado (intent on doing barm), the slayer

incurs no guilt, whether (he does it) publicly or in secret
;
(for in

such a case) fury recoils upon fury 1
. (352). Also, “One should

(certainly) kill on the field of battle a desperado who approaches with

an intent to kill, even though he were a special scholar of the Vedas, 10

and thereby he does not incur the sin of a Brfthmana-killer ” and

similar others are the Arthasdstra texts.5 “ This expiation has been

prescribed for unintentionally killing a Brdhmana
; but for

intentionally slaying a Brdhmana no atonement is ordained, ” and

According to 8au3krt writers if there be a direct and clear conflict

between two texts, both lose their binding character, and one is left to accept

either at his option. There is also another coarse which is resorted to and that

is by assigning the affirmative (*r.5) and negative (3pin) clauses to their

proper and appropriate places and thus removing the conflict. An example

will make this clear. “ A Brlhmapa may eat flesh. ” This conflicts with the

general prohibition of flesh against Br5hm«?a. Then follows the appropriation

( ) vtz. u a northern Brahmana may eat flesh—a Southerner must not*1

The reader will note the two texts, an apparent complict between which has

introduced Verse 21

.

A very good instance of ftspfT and may bo found in Y&jn II.

i'll
<l

srattl'Jfl' I 3tTu) ms*$l TOI? SF^UrwSj " Commenting

npon this »a7a SfWfiWW JKWal sfiattffsftjrihr'?! W l

and this is further made clear by RSwurgr in the g^lfvfr thus—tfierrartf'T: S?T«r

wwt sw«rar?sW i nu$t imsrw ftoPtwrawT stan

It will thuB be noted that either of these have a scope when there £s a

conflict. The Author here says that there is no room for resorting to either as

there is no conflict at all.

1. From this clause down to p. 711, line 17 is stated the objection; or

the £?<m. 2. Ch. VIII. 351.-352.

3. snrtaiubi This word has been translated as 'an assassin’ in the

Sacred Books of thp East
5
but having regard to its wide connotation a

detjxrado would be a proper rendering.

4. Note the gloss of Kuliaka.

£p[tj t ». s. the violence of the assailant generates and fosters the fury

of the person attacked. 5. Mac a. XI. 89.
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such others are Dharmas astra texts; and it is proper in the case of

a conflict between the two, that the Dharmas'astra should have force,

(since), these two (kinds of) texts not bain" likely to be in (reference

to) one subject, there would be no conflict, and the consideration of

5 their force or weakness does not arise. -
'

Moreover, premising with the text1 viz. " the twice-born may
take up arms where the law is being flouted &c." and proceeding

with the text2 “in their own defence and in the defence of the dahhind,

in a battle-field, and in the protection of women and Bnlhmanas ;

he who kills within the limits laid down by law, incurs no guilt.
’*

15 one is not amenable to the punishment for slaying in a fair fight an

assailant as also one who is intent upon killing women or Brahmana3

( while engaged ) in self-defence or in the defence of the dakshind—
wealth collected for distribution among the Br&hmanas assembled

at a sacrifice—and (other) utensils used for a sacrifice, the text viz. one

may etc. a preceptor, or a child or an aged man3
etc. has been given

as an explanatory4 affirmation of the same5
. Implying thereby that

one may kill even the preceptor and others who are absolutely immune
from being killed, when they attack with a murderous latent,

20 what then of others ? From the use of the words trd
4
(or), and also

of api (even) in (the text) “ even though he were a special scholar

of the Vedas' &c." the inference is not (intended to be) suggested

that the preceptor and others should be killed, as nlso from the text

of SumantU viz. ** There is no guilt in killing an assailant (with a

25 murderous intent) excepting (when it is) a cow or a Brdhmnna.’’ and

also according to the text of ifani? viz. “ Let him not injure the

preceptor, nor him who expoundsthe Vedas, nor the mother or the

father ; nor also the Brdhmanas, cows nor an ascetic.” This text is

UBed with a purpose (lit. meaning), inasmuch as it is intended to

30 prohibit the killing of the preceptor and others ( when they approach)

as assassins, and not otherwise, as the prohibition of murder in

1. Alarm. VIII. 349.

3. Mann. VIII. 351.

8. i. e. Obap. VIII. 349-360

7. See above p, 709 1. 5

2. Mann. VIII. 360.

4. snfvwn •

6. In Mann. VI II. 350 (See above).

8. Ob. IV. 163. •
i
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general is already deducible from -the 'general principles (of law).

Even the text5 " by killing a desperado the slayer incurs no guilt” is

intended to apply to others than Bnthmnnas. Since, (by the text)
u
an incendiary, a prisoner, one armed with a deadly weapon, a robber

and one who causes the deprivation of land, wife, and wealth, these 5

six are (known Atatdylnas) desperados or felons” and also
l< one who f.

is armed with a sword, poison, and fire, who is ready to utter a cursfe

with hand uplifted, who kills by means of A'tharvana, charms, ‘who fs

a traitor to the King, who violates a married woman, who is, fever

ready to prick a hole ( whereever found ) one should know these and ,10

all such others as desperados or felons (AtatAyinah)/’ the Atatdyins

have been indicated generally. Therefore the, result is
(
that when

BrAhmatias and also others are killed as assailants by inadvertance

while being ’ warded olf by one acting in self-defence and having nb

intent to murder, in such a case a light expiation will be (sufficient) '1:5

and no punishment from the King (will be necessary). Therefore

another illustration should be cited here. -
<

(To the above objection) the answer is : °As acquisition ol

a friend is superior to the acquisitions, of gold or

* page 17 land, so one should endeavour for his acquisition’’ 20

An Answer is an Arthai&stra text.' “ In conformity with

the principles of legal science, and divested of

anger and avarice” is a Dharmas'dslra text. There occurs a conflict

of these two in some cases. As e. g. in a suit where the. procedure
(

is of a fourfold character ; if success is secured to one party, 25

acquisition of a friend would be made, but the Dharmasdstra would

not be Followed ; while if successjs- secured to another party, the

Dharmas’dslra would be followed but (it) would prejudice the

acquisition of a friend, in such"a case the Dharmas ds(ra has more

force than Arthasdstra. " Hence -‘A'pastamba. has shown the 30

importance of expiation in tho texiV--“;Tins- very- -same (penance is
1

-ordained) 1
for him who -when his pharma (duty) -and Artha (gain)

'come
;

in to_conflict, chooses' '.the
’

ArthH” . 'By „
the expression .'".This

’’very same the t wel ve years’ expiation® ja intended-
v . -

2. 3. V. 24. 23.1. Mann. VIII. 352.

, ,3. Sed Apastamba I. 9, 24, 20.

11
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¥djhaealkya

Viraraitrodaya

Indeed, when there is a conflict between two S'ditra texts, how is

a Sait based on facts to bs disposed of? So the Author says

YajSavalUya, Verse 2l.

6 Vyatakdrato, ‘ as determined by neage in the matter of

a point in a law-suit, Smftyoh ,
* between two Smftia *, t.e., two texts

of Dkarma a'dstra, when there is a rautaal ‘conflict* virodke, tu,

‘indeed’, nydyah, ‘principles of equity*, the principles of logic

helpful in effecting an adjustment of the points at issue, balatdn, 4 shall

10 prevail i.e., shall determine, in ehort, whichever Smfti ib adjustable

in a particular topic according to logical principles in that matter, that

Smj-ti is authoritative- By the word tu, ' however*, has been excluded

the power of {Smjti, when in conflict with S'ruti. As has been said 1
i

“ When there is a conflict between a S'ruti text and a Smrti text, S'ruti

15 alone preponderates. Oa a conflict mutually inter »e, however, what

is in accordance with equity is authoritative.”

The use of the word Smflyoh, * between two Smrtit \ is indicative

of the texts of the same category. Therefore it should be understood

that where between two S'ruti texts only;or two Artha Sastra texts only

20 there is a mutual difference, principles of logical reason are decisive.

By the use of the word tu, a Becond time, are excladed the

Purdma. By this, when compared with the Purdnaa, tbe Dkarma-S&atro
incorporating the Smj-tia is not (more) powerful. On the other hand, as

with two Smftia, when there is a conflit mutnally between a Smj-ti text

25 and a Purdna text, the greater or less power or weakness is determined

by regard to the principles of logic, which are helpful in securing the

Bnbject of the plaint. (21).

S'nlapani

Tiiuyavalkyn., Vena 2U

30 When a conflict arises between two Dkarma Sailra texts, the suit

should bo decided by following tbe maxim of "the general rule and the
exception," Thus: "He 1 who enjoyes without a lawful title, as by
his father and three prior ancestors, the property cannot be taken away
from him because it has descended through three lines of ancestors, ** and

35 " He* who enjoyes without titlo for ever so many hundred years, the ruler

1. See Narada Ch. I, 01. 2. Nirada Ch. I, 87.
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of the land should inflict on that sinful man the punishment ordained

for a thief ”, of these two texts, one of Dharmaiastra, and another of

Arth'aidslra, when there is 0 conflict, the jD/iarmastfsfra text propounding

proprietorship by a successive enjoyment for three generations (although)

without a title, has force. It is in conflict with the DharmaiGstra text 5

laying down a punishment for possession without title eventhough

for one hundred years. So Hara&a’: “ Where there is a conflict

between a Dhannasdslra text and an ArthaiGstra text, giving up the

Arthaidstrd text, one should act up to what is stated in the Dharma-

sdstra". (21) 10

It has been said above2 that “ Next, the plaintiff should

immediately have written down the evidence by means of which the

matter in dispute is to ba established What are those means ?

anticipating this the Author says :

—

Yajmtvalkya, Verse 22, 15

Evidence has been stated to consist of a writing:,

possession, and withesses. In the absence of any of these,

the ordeal is said to be another (means of evidence).

Mitakshara —That by ( means of ) which a thing is

measured or discriminated is pramana, etndence. That, moreover, is 20

twofold, viz. human and divine. Of these manavam, human

evidence is (of a) threefold ( character ) viz. likhitam, bhuktih,

sakshinah. writing
,

possession and witnesses ; so it has

been laid down, kirtltam, bj learned sages. 'then (again), writings

are of two kinds. A S'asana, royal grant, and Chfrakam, a 25

scroll or deed, A Royal grant has been defined before3. A scroll or

deed (is as) will be defined (hereafter)4. Bhuktih, possession
,
means

enjoyment by (actual) occupation. Sakshipah, witnesses, i. e., of

the character and kinds to be described hereafter5
.

1. Oh. 39.

2. YAjD. 11*7 (English Tr. p 672. lines 14-16 above).

3. Yfijn. I. 318. p. 530. * 4. Yljn, II. 84.

5, i. t, in Section V, “Of the Witnesses.”
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Ydjiavalkifa

It may be said that a writing 'and witnesses may properly be
' *

• (accepted as) evidence as they may - be included

The four kinds in the idbda' mode of proof (
Pramana ), as they

of evidence.- . serve as- a -medium i. e. of expressing (the

5 ' meaning of) words* But how can possession be

a mode of proof ? To that the - answer is that even possession

when satisfying certain (specified) conditions will invariably and'

correctly measure the probative' value of the sale and other transactions

which are (set up as) the basis of ownership, and assist an inference

10 (to be drawn), or in the absence of a direct inference, a ’ conclusion
’

may be drawn by implication, and thus it («. e. possession) may be

included either in an inference (Anumdna) or an implication

(Atthdpatti) ahd be a (good) means of proof.

Jn the absence of any of all these three (modes of proof) viz :

;

15 writing &c., the author has mentioned3 the evidentiary value of any of

the ordeals, the character and kinds of . which will presently be

,

described, subject to the conditions as to .the kind, country, time

’ and the (particular) thing- * That ordeals are (to be accepted as) a

mode of
s
proof only in the absence of - human evidence is. inferable

20 from this very text, os the nature and conclusiveneas of ordeals are

derived from traditional lore, ie , Agama-Texts. Hence where

two persons simultaneously go to an officer of law in reference to a
matter in dispute between them, and one adduces human evidence,

'
- while the other resorts to the divine test, in such a case the human

25 evidence alone should be accepted. To - the same effect is

Katyayana4
:— If one (party) sets up human evidence and the

other resorts to the divine test, in such a case the 'King
should accept the human evidence and not the divine test”.

• Even so where human evidence is available for establishing (only) a

30 portion of^the principal point (at issue), even there the divine test

should not be resorted to. ’ Thus, in a suit where the complaint is

that * having received a hundred at this rate, the defendant does not

pay it back * and npon n denial (of the claim by the defendant) there

1, One of the several Pram anas. The Naijayiki recognise only

four ris. tpiUT, sryr*, 3TO and 5^. The Ycdsntina and the MImSrosa'kas

add two more ri:, 3T^T«fs* and snfiVT’i, while the B&nkhja* admit only three
viz. Stfim, 8TIVH and5Tl*X. , ... -

"27 >5trimft!:=n«tr5raTw»vi^:&o.

3, f. «. in the principal Tern of YajfiaTalkya. • 4. • Verto, 218,
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*

are witnesses for (establishing) the acceptance of the loan, but not for •

the (particular) amount or the rate of interest, and the plaintiff offers

to prove his case by an ordeal, in Buch a case, inasmuch as under the

rule1 (of procedure), viz.,
*

regarding proof of a particular portion

only,’ the particular proof about the amount and rate of interest 5

follows (by implication), there is no scope for an ordeal. As has

been observed by Katyayuna.2
s
—*'

Even if the human evidence

offered by the contending parties cover only a portion of the subject*

matter, it should be accepted, and not the divine test even if it (i.e.,

the divine test) be sufficient to cover the whole amt.” As for the 10

rule.
—

" The trial of secret offenders must (necessarily) be by means

of ordeals even this (test) is intended to govern those cases where

human testimony is unavailable. As to what has been said by

Narada3
viz .

(i (Where a transaction has taken place) in a forest, in a

solitary place,
1
at night, or in the interior of a house, and in cases of 15

heinous offences or of denial of a deposit, a divine test is permissible";

even that is (applicable) when human evidence is absolutely impossible

(to be adduced). Therefore the general rule (that, naturally follows)

is that a trial by ordeal is allowable only where human evidence does

not exist. 20

An exception to this, however, has to be noticed5
viz. “In

trials concerning heinous offences of a long6 standing or in the case of

assaults or slander or concerning acts proceeding from violence, the

ordeal itself are the witnesses."

Moreover a similar rule is found in Borne places about a 25
* writing, etc. As in ' determining rules laid

* Page 18. down for ptyas? the S'rents, and Ganas and .

other trades, the evidence (to be adduced) is

1. also called ?'s?5Tftf/s ;vrv: as e. g. <8 ?nfit 3% m i&x

Sff Jfi’af nfc: ?Pr l See the rjflWV on the &atra 1. 1* Of,

the toIo of ‘ Part for the whole * 2. Verse 210. 3. II. SO.

4. Dr. Jolly takes frjfa as an adjective of 3^7 and translates “in a

solitary forest ", bat see the gIo3i of Asaiuya on this :
—

“

wtft

\
" 6. Katyana, Verse 229.

6. Or it may also be interpreted as * in protracted proceedings, in trials

of heinous offonces &e. the and sjjsaif being taken separately.

Citid as of Bfhaapad in V. Mayaakha. see. p.ll, 1. 14. -
'

7. jty ond'ijofr, Bee YajB. II. 30 and MitaksharJ where Vijnineswara

thns * dehaes.—pm-sgfJ: t fterjrsfprt stnJTfi 1 and Vrfr

—
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writing ami not an ordeal or witnesses1 Similarly 2— In suits

legarding the right of door or way, or the right of erecting or

mating these, as also in suits regarding the enjoyment of a surface

or watercourse, the most iraportaut (means of) proof is that of

5 possession ; and neither an ordeal nor the witnesses.’ So also3

“ In suits regarding valid and invalid gifts, in disputes between a

master and his servants, in cases of rescission of (the contract of)

sale, and also where after purchasing a thing one does not wish to

pay the price, in disputes (arising out) of gambling (with dice) and

10 betting (with animals), wherever a dispute arises in any oE these cases,

witnesses have been prescribed as the raeaus of prooE, and not an

ordeal or a writing.”

Viramitrodaya

As if distributing the relative strength or weakness of human and

13 divine evidence as means of proof, the Author proceeds

Yajuavalkya, Verse 22.

Likhitam, * a document \ i.e. a writing capable of helping the

determination of the poiot in dispute ; bhuhtih, ‘ possession i.e., the

occupation of the village, &c., the subject-matter of the dispute *

20 sAti-ihino, ‘ witnesses \ as the Author will describe hereafter.

By the use of the word cha
,

‘ and * the Author adds the syllogistic

reasoning otherwise known es PratyA&alila as another means (of a

decision). Thus fourfold means of human evidence * has been laid

down uc^yafe, by scholars, and recommended to be followed. The

25 afore tai 1 cba, follows here also ; thereby the oaths are other-worldly

means but distinguishable from ordeals as stated by Narada4 is

aided here also. (22).

S'ulapaui.

Yajuavalkya, Verse 22.

30 These three means of proof, in cases of recovery oi debts and like

others, in the absence of documents &c. of the nine ordeals such as the
Balance and the rest, any one is (regarded as) the means. Their strength

and weakness are stated by Katyayana:1 “Divine means of proof is

not permitted, when witnesses exist ; so also when there is a document,
35 neither ordeals or oaths”.

1. KStjaj&ns, Vene 325. 2. Katjayana, Vers* £26.

3. „ 227, 228, 4, See Oh. I, 50 and Cb. II. 30
5. Verse 223.

*
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As possession is determined in the form of an inference, the use
of possession is characterised as inferential. So even Brhaspatj 1

,

“Witnesses, documents, and inference, thus human evidence is regarded

as three-fold. Divine evidence has been stated to he nine-fold beginning
with the Balance and ending with Dharma. But the mention of 5

possession is indicative of greater force than document”. (22).

When there is evidence on both sides, and when there exist no

circumstances which would help in discriminating the strength or

infirmity of either, (a question might arise) how should the strength

of siveral proofs adduced by the plaintiff and defendant be 10

determined ? So the Author says

Yajnavalkya, Verse 23 (1).

In all1 civil disputes regarding property, evidence

adduced in support of a later transaction preponderates.

Mitakshara :—In disputes for payment of debts, and others 15

in all civil disputes,
sarve?hu arthaviwadeshu, later transano

/ion, uttara kriya—that which is established is a Kiiya

,

».e.,

investigation or proof. When the evidence in support of a later

transaction is established, and it preponderates, balavati, the

party setting it up becomes successful ; and (in Buch a case) even if 20

the allegation in the plaint be established, the party setting it up is

defeated. As e.g. where a certain person establishes a loan by proving

receipt, while the other party proves its non-existence by repayment,

in such a case where the receipt and paymeut back are (duly)

established by (proper) evidence, this (evidence of) payment back has 25

force and the party who sets up repayment succeeds. Similarly,

where after first taking (a loan) at two per cent, a party acknowledged____
2. —This has been rendered by Mr. Mandlik as ‘money-disputes.*

Having regard, ho never, Jo the proprr meaning and scope of the expression

here, it would not bo an accurate translation. An 3Tr}!^^ is a dispute

regarding title to or possession of property and the property may be moveable

or immoveable- This has been made clear by the author himself in his gloss

on Yajn. Verse (2) seo. Sanskrit p. 11 1. 5, An
in used in ©pposi'ion to a or any surh suits the origin

of which is in some threat or similar act and not ins substantive claim to

property.
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L . Ferre S3 (2).

(to pay) at three per cent.,' in such a case even when there, is - (good)

evidence for- both the facts, the acknowledgment at three per cent,

has force. Because the general rule is that of two contradictory

facts unless the prior fact is refuted, the truth of the later oue does

5 not become established, as it comes later (in order). It has also been

said “ a later fact is not established, unless the prior one is refuted.
"

The Author mentions an exception to this (rule)

Yajiiavalkya, Verse 23 (2).

In the case of a pledge, a gift, and a sale, however,

10 evidence in support of the prior claim preponderates. /

,

Mitakshara •—In (any of) the three suits concerning a

pledge and .others, proof of a prior claim alone preponderates. It is

thus : when a man after mortgaging his only field with one, and after

obtaining some loan, again mortgages it with anotherand obtains

15 something, in such a case, it (i. e. the field) belongs to the first only

and not to the second. So also in the case of gifts and sales.

It may be urged that there being no ownership (left) in the

subject-matter of a mortgage, thereafter a second

An Objection, hypothecation does not appear permissible

;

20 similarly, also the gift or sale of what has been

(already) given or sold does not arise at all ; and therefore that this

text is (thus) meaningless.

To this the answer is, even when no ownership exists,

and still when from ignorance or avarice

The Answer. one has a mortgage made again (over the same

25 subject-matter!, in such a case the prior transaction

nlone has force. Thus it is proved beyond doubt that this text

is based on reason.

’ Viramitrodnya.

By the textv i ‘ When the first claim is invalidated, &c. it hag
33 been stated that when the answer has greater potentiality, the evidence

,

for the defendant is taken. There the potentiality of the -

answer
consists in the. greater atrengh of the evidence as exhibited jn the
answer, so the Author points oat. the (element of) strength |n the
.evidence _ . . . ... ..

"

1. Yijn. II. 17. Beep. 606 U. 18-20 above.
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VlramltrOtJaya—In mortgage, tale etc.. 719

Yajilavalkya Verse 23. ;

Sarcesku, ‘in all*, vivddesAu, ‘ in disputes where the subject

matter is the recovery of a debt, of the evidence on the two aides, ».e„

of the plaiotiffand the defendant, set oat by them each as the means
of BecuriDg their points, between the two, that which is of a later 5
period, has greater strength. Thus, where the statement of one is,

* a debt has been taken from me by him and he owes it ', and the state-

ment by the other ie, « Yes, indeed was taken, but it was pnid off’, there

the evidence in support of repayment has a greater claim. Similarly,

when the first loan was contracted under an agreement of a A'd&ini1 as 10
the rate of interest, but later on at the rate of a Pans, and that has
been by some arrangement, in such a case, evidence jn proof of the later

arrangement has a greater claim. And thns, where money deposited with

one hftB been deposited with another, there it should be understood that

the bailment with the lattor has greater force. 16

The word eta, ‘ however is to be used as coming after the word
uttard ,

‘ later *. Thereby, an equality of force of the prior one with it

has been excluded. Similarly is the word eta in purtaita, ‘prior only',

is to be explained. In some places, in the place of ‘ in all civil, &.e,\

the reading is, ‘prior in civil, &c.*, ptirvd tu iti. 20

Here, the Author states an exception; A'dhau
, ‘in the case of

a pledge t.e., in a transaction of pledge, pratigrahe, * in the case of

a gift ’, and in the case of a sale also, the prior one of the samo kind in

each caBe has a claim in preponderance. The similarity, 7 moreover,

consists in the prohibition to dispose of at will, and the destruction of 25

one's ownership. Thus where after a mortgage with one, a mortgage is

effected with another, there, the first mortgage is stronger ; also, where

after an acceptance or purchase by one, another has resorted to

acceptance &c. as a means {or (acquiring) ownership, there the first

accept ince, &c., is more forceful. This is the meaning in substance. 30

As against a mortgage, a transaction of acceptance as a gift, and

the like, being destructive of the right of ownership, whether of a prior

or posterior date is indeed stronger. Thus it should be understood that

by regard to its being not obstructive of the free right of disposal by the

owner ae he likes, whether of a prior date or, of a posterior date, a 35

mortgage which is obstructive of the free right of disposal by the owner

1. A quarter of a Pann.

2. In a transaction of a pledge, the freedom of disposal of the object

of the pledge which remained with the owner before is restrained, and the

right of ownership becomes extinct in the other two transactions.

12
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L Vent S3, 21.

according as he likes is more powerful. This very thing, says, Narada
in Eatnakara: “ Having made a deposit with a mortgage with another,

where one makes a mortgage, or sale there, the later transaction in

more powerful,” (23),

5 S'ulapani.

Yajuaralkya, Verso 23

‘ In all i. c. such as the recovery of debts and the like, the later

transaction t.e. acceptance of loan &c. is stronger t. e. is entitled to ba

pursued. One and the same thing, was deposited with one under a
10 loan and taking it from there, it was deposited under a loan with another,

there, proof of the later transaction preponderates. In the case of

pledges etc. however the prior one Js stronger. That which is accepted

os a gift is an acceptance (23).

While wishing to establish the evidentiary value of possession

15 when accompanied by certain qualifying circumstances, the Author

proceeds to mention other results which flow from a certain kind of

possession

Yajnavalkya, Verse 24.

Of him who while he sees hie land being enjoyed by
20 another (for twenty years) looks on and does not object,

the loss of (the right to) land occurs after twenty years;
of money (the loss takes place) after ten years (under
similar circumstances).

Mitakshara Parena, ‘by another’, i.e. by a stranger,

25 by one having no connection (whatsoever) ; bhujyamanam, being

enjoyed, i. e. either land or wealth
; pas'yatah abruwatah, of

one who looks on and does not object te., does not prevent him ; e.g.

thus
—"This is my land; you should not trespass of that

bhumervimsativarshiki, oE land ( thus continuing
) for twenty

30 years, Kanirbhavati, occurs a loss, erased by the enjoyment for
twenty years without protest. DhanaSya, of wealth, however,
(i. e. moveables) such as the elephant, horse etc. the loss occurs
das'awarshiki, after ten years.
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Indeed this is not proper : Certainly ownership does not

become extinct on account of non-protest,
(1)

Objection. nomprotest not being known either in popular

usage or in S'Astra ns a cauEe of extinguishing,

ownership, (just) nsji gift or a sale is. Nor is ownership acquired 5

by possession for twenty years
;
because possession is not the, (means

of) prdof^f ownership ; also because (of the rule that) evidence

(prarntlnn) does not erfate the matter to be established (nrameya)
l

it

(1. e. the pramdna
, ) has also not been mentioned among the

circumstances giving rise to n title by ownership. For (in the text) 10
“ A man bscomes owner by inheritance, purchase, partition, seizure

or finding. The additional (mode of acquisition) in the case of a

Brdhmana, is gift ; in the case of a Kriiatriya gaim conquest, and

in the case of a Vais'ya and S'Mra gains (by labour)
1

', Gautama2

only mentions these eight as the sources of title by ownership, 15

(he does) not (mention).possessioo

•

Nor would it be correct to say that this very text demonstrates

a twenty years’ possession as an originating

* Page 19. cause of ownership. A title by ownership or

(2) Objection. itB 'origin areIndicated (even) by general popular '20

reptitg', “and not/necessarily)_by the S'Astra alone..

This, however, will be more fully dealt with in th<f chapter on

Partition. The text of Gautama is only intended os (laying down)

a rule ofjimitation.

Moreover, the text3 viz. "He who enjoys without a title for 25

ever bo many hundred years, the ruler of the

(3) Objection, land should indict on that sinful man the

punishment ordained for a thief. ” is opposed

1. qijir (Pramoya

)

is that which is to be established
;

1 the point at issue.’

URim (Pranina) is the means of establishing the point at issue. The meaning in

tho test is that ft pramani or evidence can only indicate or prove something which

is already in existence ;
it cannot create it; ». e. a pram&na cannot be the

‘originating cause’ of a prameyi.

2. X 38-40-

3. 8oa Snbodhini, p. 13. 1 12. and Balambhatti p. 31. 11 2G-28. on this.

4. Balarabhatta and others ascribe this text to 3/artu. It is not to bo

found in the editions of ,1/antf. It is, however, found in the Nftnida Smrti. I. 87.
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to the theory that possession without title is the source

of ownership. Nor also would it be proper to Bay

that the text “He who enjoys without a title &e.” is meant to apply

to a possession without notice (to the owner), and the text

5
"Pas'syalobruvatah' &c.“ to possession with notice (to the owner).

The text *' he who enjoys without a title" being general in • its

statement. As Katyayana1 also has said : ‘-One who has forcibly

taken away beasts, women, or men should not rest his case on

possession (of these) nor his son also"; the rule has thus been

10 established, that moreover an extinction of title is not possible in

case of a possession with notice as it is improbable that any cause of

an extinction of title would (be suffered to) exist.
3

Moreover, it should not be supposed that inasmuch as the

evidence in support of prior acts preponderates in cases of pledges,

15 gifts, and sales, this (i. e. the present ) text is intended to lay down by

way of an exception the preponderance of the evidence of transactions

later in date amounting to twenty years’ possession in case of land,

and ten years’ possession in case of wealth (or moveables). Since in the

case of these in reality a transaction itself is not possible, it is

20 only (that which is) one’s own (property) that is fit to be
.

pledged,

given away, or sold ; and there can be no ownership over whatJim

been pledged, given away, or sold. Moreover a penalty has been laid

down for a gift and acceptance of that over which he (t. e. the giver)

does not possess ownership, thus’ : “He who accepts (as a gift) that

25 which may not be given, as also he who gives it shall both ba punished

like thieves, and both made to pay the fine ordained for ' an offence

of the highest degree (.Uitama-Sahasa)." Moreover if this verse

were to be°(accepted ns) an exception to [the rule regarding the three

X. i. »

.

Yajfi. II. 24- 2 -
Verse

>
31C -

3. " The constrnction here is rather peculiar. The clause etc.

in 1. 8. ia to be taken as part of the objection already commenced and

not as a separate objection. The constrnction
^
here is typically terse—

The meaning -would be fully brought out by the following complete

statement of the component parts in their order :—tnraSft f I

SlwqrTWTWTWf r An extinction of title is not probable in the case of a possession

with notice; btcause no one would allow any clrcumtance to exist or

continue which would in the end lead to an extinction of title.

4. See NSrada Ch. IV, 12.
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Verse 24. J
723

(transactions) viz. pledges etc.] the verse next following (t. e. No. 25)

does not appear proper as an exception in the cases of pledges,

boundaries etc. Therefore the extinction of (title to) land etc, does

not appropriately follow at all. Nor is the cause of action lost. For

in the text :
—"Of him who neglects and stands by if a period as 5

aforesaid is passed, the suit does not succeed,” Narada has

mentioned the extinction of a remedy at law when there is laches

and such laches is not accompanied by circumstances explaining it

;

he does not lay down the extinction of the right (itself). Similarly

in the text "1C the owner is neither an idiot
1 nor a minor and if his 10

chattel is enjoyed (by another) before his eyes, the remedy by a suit

is lost to bim and the (adverse) possessor becomes entitled to the

property even Manu2 has indicated the loss of remedy only at law

and not of the title itself. The loss of the remedy at law would be

in this way. The person in possession might say
—“This man not 15

being either an idiot, an infant or a minor, I have enjoyed (the

property) in his presence without a protest for twenty years and there

are several witnesses in (support of) this. If it was (a fact) that I

was illegally in possession of his property, then why should he have

stood by for so long a time ?” and here the (true) owner would have 20
.

no answer. This even although he would have no answer as

(indicated) above, an investigation on facts is still open—vide the rule:
3

“After discarding all circumvention, the King should decide disputes

according to actual facts’’.

It may also be said : "Even though the title is not extin* 25

guished, nor (also) is the remedy lost, still there would be the danger

of the loss of remedy, and in order to avoid this it has been laid down

as an advice that one should net stand by.
.
(To this) however (the

answer is that) it is not so ; for, possession (which is) within memory

cannot be a cause of creating any apprehension as to the loss (of title); 30

(and moreover) if the only object was to lay down che rule that (one)

should not stand by, the use of the term twenty would be without

a purpose-

1. Mark the following text of Narada distinguishing,*^, and

snsCTijjRinrcng: • n ;

2. Oh. VIII. 146.

3. Yap. 31. 19 Page 700. U. 10-14 above.
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It may next be Raid tint by the use of tlie word twenty, it

ia intended to lay down the rule that possession for more than twenty

years (in itself) serves ns a refutation of all objections regarding the

defects or flaws in the document, as says Katyuyana’ ;
“ Where

5 possession is enjoyed or property belonging to one who is competent,

for (n period of) over twenty years and under a document, that

document is (presumed to be) free from (all) defects” Even that is

not so ; for in that case the rule that after twenty years nil objections

regarding flaws in a document become barred, having a genera!

10 application, it would not be possible to set up hd exception even in

the case of pledges etc.2 A6 B3ye Katyayana3
:
“ If a pledge is

actually enjoyed as such for twenty years, it ft. e. the pledge) is

proved by that document, (which then becomes) free from all

(objections ns to) defects.” So also
4
,

‘'After a boundary dispute is

15 settled, a document describing- the boundaries has been ordained ;

its defects should be pointed out before twenty years (have elapsed),”

By this, the text, viz. “(the loss) of money takes place aEter ten

years” is also refuted. Therefore another meaning should be

expounded for this verse.5

20 To this the answer is
* Here the loss intended to be indicated

is that of the profits (or accession) of the land as

The Answer, well as of the wealth, not of the corpus itself, nor
* Page 20. of the right of a suit at law. For, even if at

law the owner gets (back) the land after twenty

25 years' possession without protest (by him), still he does not get a

right to follow the proceeds, both on account oE his own Fault jn

the form of non-protest, as also on, account of this text. In the

case of a possession without notice, however, he (t.«. the owner) secures

1. Verse, 209.

2. e. to say, and thereby tho text of Yijaayalkya IT. 25 would bo
meanlogles*.

3. Verse, 300. 4. Verse, 301.

6. Here ends the objection which began with tho words ‘‘ **

on page 721, 1. 1. above.

C. Vijnineswara draws tlie following (fqjtfT after the above discussion.

Tho read-r will note this as a very good instance of a fagfa of tho Sanskrt
logic. YijBaneSwara first gives a literal meaning of the verse at p. 1811. 25-27.
Then he starts a discussion from p. 18 1. 28 and draws the conclusion or

on p. SO, U. 15.
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the right to follow the proceeds also, nnder the text, Pas'yalo <fc.

(Yiljfl. II. 2-j), and also in possession with notice and protest, under

the text, Abruvatah (see above p. 720. 1. 1 9-23), before twenty

years, he succeeds (even) when there is possession without protest, os

the term twenty is used, 5.

It may bo objected, thus: Indeed, in that case loss of profits
1

would not follow, inasmuch as the profits arising therefrom possess

(the characteristics of) ownership. (To this the answer is), True ; it

would be so where the accession would remain in the Barae condition

without detriment to its natural state as is the case with beetle.nnd 10

jack fruit trees &c.2 Thit, moreover, which arises (as profit) from

the laud and is perishable by use ; in such a case there is loss of

ownership as the thing itself has perished. By the text3
: “ He who

enjoys without a title even if it is for many hundred years, the

ruler oE the land should indict on that sinful man the punishment 15

ordained for a thief, ” it would follow that assessing in (terms of) an

equal money value an amount equal (to the profits) should bo made

payable aB (is done) in the case of a thief ; but this conclusion is

refuted by the text, “a loss takes place after twenty years.”

Moreover the punishment from the king still exists even (when the 20

enjoyment is) for more than twenty years on account oE a double

1. Mark the word WfT (
Phala ), Its literal meaning is fruit. Here

it has to bo variously reodored as fruit, profits, proceeds, and accession

according as suUb the context in each particular case, c/o Frudus of the

Roman Law.

2. Tho moaning is that such accesions as remain unaffected oven when

the fruits have been removed would not fall nnder tho term in the sense

that the right regarding would be lo3t. In other words, where the

accession is itself the ^ as in tho case of crops, groundnuts &c. there is no

third stage between the land and the fruit and in each case there would occur

the tfESSrfi'. But where the frui's or profits are distinct from and a further

addition to things which in themselves are accessions to the land, such things

have a permanence of their own and are to be distinguished from the fruits

which are perishable and are of a transitory character. Accessions of the

former kind do stand without any detriment to their state e, g. mango-tree,

though the fruits are taken away the tree, which in itself is distinct from and

an accession to the lands, stands unaffected.

3. Naiada. I. 87. > ,
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reason vi:. the possession being without title, find there being no
exception stated (to the general rule).

Therefore by reason of the default of the owner in the shape

of neglect or laches ns also on accouut of this text, the rule is

5 established that those proceeds are not recovered as are lost for more

than twenty years. This also explains the text
—

'* in the case of

wealth the loss tabes place after ten years.” (24).

S'ulapani.

Vajiiavalkya, Verse 24.

10 By not raising a dispute when ( land ) is in the possession of

another and with good will Is being enjoyed by him, after twenty years
the right o! ownership becomes lost That which is covered by twenty
years’ is twenty years' (possession). Vyasa states a special rule:
“ For twenty years, one whose land Is enj'oyed by others in this

15 world, when a competent ruler exists, the right of ownership of that

man cannot be established".

Dhcmasya, ' of the wealth * such as of the cow &c., daiarQrshihi Mnih
* the loss occurs after ten years Mann': "Whatever ( chattel ) an owner
sees enjoyed by others during ten years, while, though present, he says

20 nothing, that (chattel) he shall not recover”. (24).

Yajhavalkya Verse 25.

Except in the case of pledges, boundaries, open
deposits, wealth belonging to the dull in intellect, the minor,
as also in the case of sealed deposits and even in the

25 case of wealth belonging to the kings, women and
Brahmanas.

Mitakshara —The pledge and a boundary and an open
deposit ( together make up the compound expression ) * pledges

boundaries and open deposits’; the dull in intellect and the minor

30 (together make up the compound)
‘
the dull in intellect and the

minor,’ Their wealth (is) *' the wealth of the dull in intellect and
the minor”, “ pledges, boundaries and open deposits” and ” the
wealth of the dull in intellect and the minor ’’ (make up the

compound expression) adhisimopanik?hepa-jadabitla--dhanaiii

Xi Chrviil. 148”
-
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pledges, boundaries, open deposits and the wealth of ike dull in intellect

and the minor; t&irvina,, excepting these.

Upanikshepo, dn open deposit, is wealth placed for safe

custody in another’s hand after exhibiting the quality and the

quantity. As says NSrada1
: Where a man entrusts any property 5

of his own to another in confidence and without suspicion, it is called

by. the learned a deposit—a (separate) title of Jaw.” Placing near is

( called ) upanidhih, deposit.

In the case of a pledge &c. no loss (of title) occurs of land

even after twenty years, or of wealth after ten years, even when the 30

owner looks on and does not protest; because (in that case) that2 kind of

default of a party is wanting, and also inasmuch as in each such case

exist circumstances which explain the (apparent) delay.

Moreover the possession of a pledge is held with the condition

of the pledge attached to it, and thus there is no default by a party 15

even if there is delay-
3 A delay is permissible in the case of (disputes

regarding) boundary as it ia easy of proof on account of the marks

made permanent by (the spreading of) husk,
4

fire etc. In the case

of open and ordinary deposits, use and enjoyment (of the subject-

matter) is prohibited ; and where such possession is in transgression 20

of the prohibition, the neglect or delay is explained as the party gets

the property with interest and profits ; in the case of the ' dull in

intellect and the minora, * delay ia very justifiable on account of the

dullness and the minority ; in the case of the king, on account of

bis absorption in various duties j in the case of women, on account 2o
of ignorance as well as immaturity (of intellect) or unskilfulness. As

for a learned BrSkmapa delay is proper, as he is engrossed in studying

3. Ch. II. V. 3.

2. That Hnd of default i, «. of the kind which would bring

about a loss of title.

3. i. e. even if the Buit is not brought within the period ordinarily

assigned for Buitfl, of that nature. means-npfc bringing an action—laches.

4. g*T

—

(iusha) is the husk of paddy. It, among other things, Is

interred into a pit dug deep and covered over by the earth. The marks created

in this way acquire a psrmanoace which is not lost and serve as good evidence in

deciding boundary disputes; see further on YSjB’b 31, 151 YijnSoeSrnr’s

comments.

13
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—

The ttadle ami ihi' leUlt warm, r Yajhacallyd’
*

L Vtrtn 24-25.

and teaching (the Vedas), and in thinking, over their import and

bringing it into practice.
‘ •

'

Therefore in the case oE pledges etc.-, there Being 'a (proper)

reason for (explaining) delay in all cises, no loss o! profits ever

5 occurs (even) when there is possession with notice and without

protest.

Viramitrodaya. •
, _

•

;

Means ofavidencs have bsen state!, such ns documents, &c. There

inferential evidence has been expounded ; that consisting of witnesses

10 will be stated later on; and in the manner of tho rule 1 ‘ of the needle

and the kettle’, the Author expounds possession ob a means of

evidence, in six verses

Yjjnavalkya Verses, 24, 25

Without a mortgage or a similar other transaction in regard to

15 ono’a owd, even while one is looking on, and not asserting that ‘this .

land ia mine’ nnd thus not protesting against the possessor of one’s

land, being occupied ‘by another,’ parent, i. e. by one other thau
oneself, ‘for a period of twenty years,’ cinialioArshtti, i. e. by A con-

tinuous possession, the loss occurs.

20 Of one’s f. c. of one’s ownership of the movables such ns the

cow &c., which is held in possession, the loss occurs after ten years.

This is the special point ( of diflerencs ), ll&nih, 1 loss ’ i. e.'

destrnction. (24).

Adhih, ‘pledge’ i. e. an encumbrance ; »tmi, ‘boundary,’ ». e.

25 the boundary of a village &c. ; upmihktpah, ‘an open deposit,* i. e. on
article made over to another after ascertaining its quality die., jarta&ya,

‘of the dull in intellect,' b&lasya, ‘of a minor/ or of an adolescent below
sixteen years in age ; dhanam, ‘property/ such as the cow, land &c.

Upnidheh, ‘of a deposit/ f. e. of property placed in a vessel

30 without being measured out ; and the properties relating to the king, a

Woman, and a learned man. By the use of the word, apit ‘also/ the

Author includes properties mentioned by Brhaspati* tig. : “ Such

,t 1. —‘The masim of the needle and the 'kettle'. I; jj

used to denoto, that when two things, one easy and another difficult arc
intended to he done that which is easier Bhould be first attondod to, as when ouo
ha* to prepare n needle and a kettle, ©no should take up the ncodla first ns
it is easier as compared with the preparation of ft kettle.

2. Oh. IX. 12.
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‘

wealth as is {<ojsesE«d by tt eoa-ia-law, a learned- Urdhcnana, or by fcbe

king or his ministers, does not become their property as owners, even
after a long period of time.” (25).

S'ulapapi.

Yajnavalkya, Verse 25. 5

Upnnikshepdh, * n deposit \ placed in a vessel, without mentioning
(the details) and with a seal, wliat is deposited, thus stated by
Narada1

. Jadah,
‘ a dullard \ one dull in intellect

; bfilah, * a minor ',

t. e. one who has not reached the age cf sixteen
;
upanidhih,

1

a bailment ',

what is made over for use out of affection, stritjah,
' women 1

e. g. female 10
servants and the liko. Excepting these, in other properties, after the
prescribed period of occupation, the right of the owner becomes extinot.

These do not become the property of the person is possession.

Brhaspati* mentions another rule also; “Such wealth as is

possessed by a son-in-law, a learned Brahmana, or by the king or his 15
ministers, does not become their property even after a long period of

time”. “Of the weak, indolent, those afflicted with a disease, the
terrified and the travellers, property which belongs to them under a

tittsana grant, cannot bo taken away by possession, even if possessed”.

Sdsananidha, ‘entered in a Sasana grant’ i. e. engrossed on a copper 20
plate or the like. (25).

The Author mentions a rule imposing special penalty in

cases of pledges &c.

Yajfiavalkya, Verse 26.

A trespasser upon pledges etc. should be made to

pay the principal amount to the owner, and also to the 25

.

king a fine of equal amount or according to (his) capacity.

Mitakshara

—

Of pledges #c., adhyadinam i.e. (the

text extending ) as Far as the wealth of ‘ learned Bnihmams' (in verse

25 above) j trespasser
,
one who bases his title upon the strength of

long-continued possession Ahan&m, the amount, i.e. that principal 30
amount the subject of dispute.

Here the clause dapayet, should be made to pap, daildain

cha tatsamam, to the owner, is an Anuicadc? and the douse as

1. Here according to S'ulapaui an Upanikihepa U a scaled deposit,

while the Mfiakshara and- the Viramitrodaya interpret it as an open

deposit. 2. Oh. IS. 12.

'3. A. Vidfti is the principal statement and an eimtivSda is only an

explanatory repetition of a Vidhi
;

or is also sometime referred to as

ma, and as ar^FT «- 9-

• The meaning is that payment of a fine, the imposition of n penalty

is the.ptiocipal ilung, while restitution or compensation to the owner is only
a subordinate one.

' The words 75SU
1 and fVqv require

1

a special notice. is the

subject - of -an assertion
;

it is otherwise called an explanatory repetition
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also a fine equal to it, i. e. equal to the amount in dispute should be

made to pay to the king, is the Vidhi. Although a fine of an equal

amount is not in the case of a house, lands &c, still the penalty

mentioned further on (Yftjn. II. 155) vis.

5 * Page 21. ‘ For destroying boundary marks, and for

encroaching beyond &c. ' should be adopted.

If perhaps, the trespasser, on account of his immense riches

is not (likely to be sufficiently) punished by a fine equal in amount

to the principal, then he should be made to pay an amount according

10 to his capacity—(i. e.) so much should be caused to be paid, by as

much as his arrogance would be tamed down. For in the text1 :

—

“ They declare that the word danda is derived from damatia (taming

down or restraining) ;
therefore he (the king) should restrain the

unrestrained .

"

the word danda is used in the sense of restraining

15 or taming down. He, however, who does not possess wealth even

equal in amount to the principal, should be made to pay only so

much as would (serve to) punish him. He, moreover, who has no
money whatever, should be punished by the (several modes oE

punishment such ns) dhigdanda and others. For Maim also says2 :

20 “ He should punish first with the expression ( dhik ) fy 1 or shame !

then by (a harsh) reproof ; thirdly by a fine (in money), and after

that, by the punishment or chastisement.
”

The punishment or chastisement of the body has been

indicated to be tenfold in the case of persons excepting

25 Brahmanas. So says Maim3 u Manu, born of the Self-existent

has mentioned, in the case of the three (lower) varnas (orders) ten

places for (inflicting) punishment } but a Brdhtmna shall go unhurt

(from the country)
;

(the ten places are) the organ, the belly, the

of, or reference to, what Is already mentioned
; ftlhT is the fact, or the quality

asserted of the subject ;
it is otherwise called the predicate, and is to be proved

or established. The is already known or assumed as established, while the

fVSm Is that to establish the connection of which with the is the object of

the proposition. To t»ke an illustration: "Devadatta is wise.*’ Here Devadatta
is the or the subject, and being already known or assumed as established

is from smother point of view also an 313*1^ ; but “wisdom *T is that which is

to he established with reference to Devadatta, and is therefore the

l. of Gautama X. 28. 2. Oh. VIII. 120. 3. Ch. VIII. 124—125.
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tongue, the two hands, the two feet, the eye, the nose the two ears,

the'wealth, and also the (whole) body. " It should be observed

that the punishment should be administered only to such parts of

the body^as the organ &c. by means of wh.eh an offence has been

,
. nr (hel should be made to serve on labour, or bo

ilot, A. has been said byWi
‘Ibis found that he is unable to make the payment of money

he should be made to work under his orders ;
if unable, he should be

contned to a prison-house ,
excepting (in the case of) a Brdhman, .

Tn the case of a Br&hmana, however, in the absence of money,

'prevention of the act, etc.
’ should be ordered ; as says Gautama:

'prevention (a repetition of) the deed, publicly proelaim.ug b»

Jme banishment and branding (are the punishments for a

Brnhinapa) and he (:i. , the '
kin^who do^h.s djjt,

laying down the”'tw ni, "Corporal punishment, conhsca-

f „t Tjrrjsr**
fr ur -

this law P
corporal punishment in the case of a

has said,

ra„3t t be objected to corporal pnnish-

fThavt ofrh“d, banishment from the town, branding

on *the foreheatfwith ft mark ’of the crime of which he as been

on tne iorouu»
narading on an ass shall be his

convicted, M
mle £or branding has (there) been laid down

(Zw' For violating a Gum's bed (the mark of) a female part

(thus) cor VI h
liquor, the sign of a tavern; for

Hstc^rahonl^bc blocked,” the meaning thereof is that at

10

15

20

25

30

2. XII. 47.

1 .
Versa,

not complete. The full text of afar} being
3 The to* & *

doe3 n#t do fais >ty in this way makes

3TH# wn«* lhe g
4. oil. XIV. 8. 9.

Ike sense..

C. S. XIV. a. 10. 7. M»«».IS.2aT. 8. 11.10.27,17.
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the time of banishing a Brdhmani from the town liis eye-sight

should be blocked by means of a cloth, etc., and not that his eyes

should be pulled out. For otherwise there would be a contradiction

with the texts of MailU and Gautama, viz., “ a Brahmans should

5 be exiled unhurt
’* “ a corporal punishment is not (laid down) for

a Brahmam.” So enough of prolixity.

Viramitrodaya.

In the case a pledge an 1 other kinds mentioned above, by reason

of the force of possession, not only of the person in possession is there

10 no title by ownership established, bat on tne other hand, for one who
takes it away by the force of enjoyment, there is even punishment; so

the Author says

Yljnavalkya, Verse 26.

Adhyddinim, ‘ of pledges &c. ’ particularly ns owner, hartdram,
15 ‘trespasser,* one who appropriates it at his pleasure, dhanine, ‘to the

owner’ i e. to the owner of the property pledged, dhanrnn , ‘the property’

in the form of the pledge which is the subject of dispute, ddpayct,

‘should cause to be pail,’ the inquiring officer.

Tatsamam, * equal to that,’ ». e. in specie or by the value, equal

20 to the pledged article, or in accordance with the capacity of the trespasser: •

if he has moderate wealth, less than that, nnd if possessing more wealth,

even larger than that, a ‘ penalty,’ dandam, should be caused to be paid

to the king.

By the use of the word chi , ‘and,’ is added the banishment
25 &e. of one who has not even ordinary wealth. The collection of indecli-

nables Buch as atha, api, and xca is indicative of option. (20).

s'niapani.

Yajiiavalkya, Verse 26.

One taking away the wealth of the owner by means of a pledge &c.
30 the Royal officer should compel to be restored to the owner. A fine

equal in amount to it. In the case of an incapacity to pay a fine to that
extent, even a small amount. (26).



\'A}haxalkya 1 MUMcfhara—Vossetsioti ai the lash of title. 7^S
Verse 27 (()• J

It has been laid down that possession is evidence of title of

ownership wherever possession is on invariable accompaniment of

ownership. As, however, every kind of possession is not necessarily

coupled with ownership, it may be asked, what kind of possession (is

it that) is evidence ? So the Author says 5

Yajiiavalkya, Verse 27 (1).

Title is superior to possession excepting- where it (*.<?.,

possession) has descended from a line of ancestors.

Mitakshara :—The origin of ownership, such as gift,

purchase &c., 13 (called) A'gama, title. It is more powerful than 10

even possession, inasmuch as possession as an index oE ownership, is

dependent upon title. As says Narada 1 “After (establishing) a

a clear title, possession obtains an evidentiary value. Possession

without a title which is not clear does not make (any) evidence (of

ownership),” 1

5

Nor, moreover, cau it be said that the title to ownership can

be obtained from mere possession, as it is likely that property which

belongs even to others may be enjoyed by trespass &c. Hence also

has it been said

2

1 “ He who pleads possession, only and no title of

any sort, should be considered as a thief in consequence of his 20

pleading such illegitimate possession ” Therefore the conclusion is

that only that possession which is coupled with the five

characteristics, viz. : that it is with title, long-continued, uninterrupted,

without n protest, and with notice to the opponent is (good) evidence

(of ownership). Moreover it has been stated3

;

“ Even possession is 25

five-fold, viz.

:

it is with a title, long-continued, uninterrupted,

without a protest (from the opponent) and with notice to4 the

opponent/’

Sometime, however, possession is accepted as evidence and (in

such a case) it does not depend upon title, so the Author says : 30

1. Cb. I. 85.

2. By Nnrada cb. I. 86.

3. By Vylsa.,

4. i. e. in the presence of the defendant.
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Vina purwakramigataditi, excepting tchtre it has descended

from a line of ancestors
;
purvakraraah, line of ancestors, is the

(continued) line of the past three ancestors such ns the father and the

rest. Vina, excepting, that bhoga, possession,

.5 * Peg® 22. which has come down in this way, A'gamo
abhyadhikah, title is superior

; this is the

context. The meaning is that such r possession being even superior

to title is (good) evidence independently of title.

Even then, it is independent of the knowledge of a (lawful)

10 title, and not of its existence itself. It should ha marked that the

existence of title is deducible from that (i.e., possession) itself.

Moreover, the text
1

excepting when it cornea down from a line of

ancestors ' refers to immemorial’ possession ; while the text “ title is

superior to possession
”
refers to possession within memory. Hence

15 also in the case of possession within memory, it (i.e

,

possession) has

evidentiary value only when it co-exists with (the means of)

knowledge of title, because if the absence of knowledge ia not here

properly accounted for, it is possible that an (absolute) absenco of

(a legal) title may be presumed. In the case of immemorial posses*

20 aion, however, a long continued possession is itselE evidence (of

ownership) independently of the knowledge of title, because in that

case there is an absolute absence of the means by which want of

knowledge of the origin (or title) is accounted for. This very thin"

has been made clear by Katyayana* “ In cases (falling) within the

25 memory of man, possession in the case of land, is regarded os

evidence of ownership when it ia with title. But in cases

(extending) beyond human memory, enjoyment by three genera-

tions suffices, on account of the absence (of knowlcdg-) of (the proof

of) title.'’ Time within the memory of Joan extends ns f«r as a

30 hundred years. As there is the S'lUti, “ a ( pwufha) man has

a hundred yearn’ (duration) of Ufer Anugamilbhavat, on account

of the absence of proof &c., ie

,

owing to the absence of a

positive certainty as to the non-existence of title on account of the

1. IIjjo tilers is a mistake in the print; a p, 22 1. 3 for rqrfoifj read

2. Yerie, 321; Comp. Nirada 1. 89.
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non-existence of proper means of the knowledge of title
1
. Therefore

possession creates ownership when it is for more than a hundred

years (which i*), uninterrupted, without a protest (with the knowledge),

and in the presence of the opponent and when the origin of title has

not been determined, inasmuch ns a ( legal ) title is presumed in the 5

nbsenci of (proof to) the contrary. Even in the caso where possession

extends beyond the memory of man, it is not evidence (of ownership)

if thoro is a tradition about its being without a title. Hence also has

1. $.Utt3T?!ii*i:-in»rk tUs term. TTSft* mean* pj^ or knowledge
;
and

an JT37Sf»$ ishiabiecco. An 373?.7irj may occur in two cases, rir. (1) where

thero Is a capacity for the perception, but still there Is want of perception .

and in tldi cass tlie 3?jistl i» £r$f; and secondly (i) where there is an obsolete

absence of capsiity for perception and therefor* there is want of perception

in wbleb case there is $;un57fr»f9KW-‘. Thus, may be possible in two
cases (1) where the is duo not to an absolnte absence of tho means of

perception of tbo trr such as ojes ke bat still thero is jri^WV. Her* donbt

there is an wjrrTi'J in spite of the existence of circumstances necessary for an

Ta 1?/*? i. *. there cxiits an initial capacity for tbo perception, but still an

imperceplion occurs and so tho Is Stated In simplo language where

there Is for TT/NWi bat still there is an we bare a See

Ealanbhttfi p. 42 1. 3. “ ij)rq7> <2) wh*re, bowover, thoro is an

absolnto absence of tho ( ) cipaclty for perception, there is no possib.lity

of an «t all as o g. on account of blindness ko. in such a case th*ro Is

W37cTiSV but not a ^rct^TvTW, so there is a ^t3T-T?nnnT.‘ J

In the present context, whore the possession is recent, it is possible to

ascertain tbo Origin, but there may exist circumstances which may account for

tho non—knowledge ( srputflvT )
of tbo origin, in such a case there is ijitiiiyrtf «vj.

In the case of long—continued possession the origin of the title is not known,

and it is not known because it is absolutely impossible to know it. Here there

is UMia’TcTKW’t l

Tho purport of the above may bo pot in short and simple language thus:

Non -perception of a thing may bo due to two circumstances tiz. (1) abaonco

of means of perception but with a capacity to perceive, and (2) a^senco of tho

capacity for perception—In (1) it is in (2) it i* e. g.

the question Is whether a man is learned.’ For determining this, learned

men are required to test tho capacity of the man wbo eaya that he is learned.

It learned men are available and still the capacity or learning of tho man does

not come out it may bo proporly said that the learning does not exist at

all—here there is a uinn3^5>r: But if learned men are not available and tho

capacity remains undetermined on that account there is on 3T37vSis-ji which

may be explained by a proper reason and therefore thero is o |

14
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it been said* that “He who enjoys without a title even if it be for

many hundred yearn, the ruler of the land shall inflict on that sinful

man the punishment ordained for a thief.
1 ’

It should not, however, be supposed by the use of the singular

5 number in “He who enjoys without a title” and the use of the word

even (apt) in “even if it be for many hundred years,” that o punish-

ment has been ordained (only) for the first acquirer without title

even if the possession is held for a long time. This does not hold as

(in that ca9c) in the case of the second and the third generation even

10 a possession without title may come to be accepted as evidence (of

ownership), as Narada2 has said : “In the case of the first acquirer,

gift is the (proper) cause ( of title ); while for the intermediate

generations possession with title (is the cause.)” Therefore in all cases

,

of possession without title the rule ( laid down in ) “he who enjoys

15 without a title &c.” should be observed-

As to what has been said3 viz. “When possession has been

successively held, even though unlawfnlly, by the three ancestors and

the father, the property (so held) cmnot be taken away from him,

because it has descended through three (successive) lives in order,”

20 even there, it should be construed as “by the three ancestors along

with the father.” There also the expression “descended through

three (successive) lives in order” is indicative of a period beyond the

memory of man. (Because) if it be taken (only as) referring to three

(particular) lives, it is possible that three lives might be over even

25 within the spaca of one year and possession without ownership might

become evidence ( of ownership ) even in the second year (of

occupation). And in that case there would be a conflict with tho

Smrti* “In cases (falling) within the memory of man, possession in

the case of land, is regarded as evidence of ownership when it is

30 with title.”

Tho text annyd’jenftpl yadbhullatn ‘when possession has been
held even though unlawfully 4c.’ should be construed as follows:—
“what has been possessed cmnot be taken away, even thou'di it be
unlawfully (held); what then where the illegality (of the possession)

2. Sco KityAyana, Verio 522.
4. Of Eatyayana, Terse 321.

1. By Nlrada I. 87.

3. Narada I. 01.
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Verse 27 (I) & (2). J

ia undetermined”, inasmuch os the word apt (even though) has

been used in it.

As to what has been said by Harifca viz.

:

“What has been

held in enjoyment in continuation by three (generations of) ancestors

without any title whatsoever and what has descended through three 5

(successive) lives in order, cannot be taken away”, even there, (tbe

expression) alyantamQgamam vinfl ’without any title whatsoever’ is

to be explained as without any available title &c, and not without

any title at all. It has (already) been said that there cannot be

ownership even with a hundred (generations) oE possession if the title 10

itself is not available. The import of kramflt tripurushitgatam

'descended through three lives in order* has been explained.

It may be said : “Possession cannot properly be accepted as

evidence of ownership, because when it is within

An objection. the memory of man it is dependent upon title. 15

For, if title is known by other means (of proof),

then ownership having been established by the same (means),

possession is not evidence either of ownership or oE title. And if

title is not known by other means, how can possession which is

qualified by title be evidence ? ” (To this) tbe answer is as follows .* 20

Even possession which is accompanied by a title though proved by

other means when uninterrupted creates ownership in course of

time. A title though proved is not sufficient to create ownership

in course of time, (iE it be) without possession, as a gift or sale in

the meanwhile might create a title to ownership. Thus the whole 25

is unobjectionable. 27 (1)

It has been said that possession is evidence (of ownership)

when it is accompanied by title ;
then (it may even be 6aid that)

title is evidence (of ownership) independently oE possession. So

the author says * 30

Yajhavalkya, Verse 27 (2).

In a title also there would he no force if there is

no possession even for a short time.
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Mitakshara :—In (the case of) a title where bhuktih,

possession even for a short time does not exist, no ; in that (i. e,

that title) there is Stokapl not fall force Balim.

This is the meaning intended. A Dana, gift, is that where

5 there is a cessation of one’s ownership and the

* Page 23. commencement of another’s ownership is secured;

if the other accepts it os his own, and - not

otherwise. Acceptance, moreover, is threefold. Mental, Manasah,

Verbal
,
Vachikah, and Physical, Kayikasch 1. Of these the

10 Mdnasa or mental is in the form of a (mental) resolution that * it

has become mine. ’ '* The VAchika or verbal is an objective1

recognition of the thing (as one’s own), with the utterance of the

words “this has become mine. ” The K&yika or physical is of many
sorts viz. by actual receipt or by touching (the subject matter) &c. In

15 this respect a rule has been laid down : “A deer-hide should be given

by (means of touching) the tail, a cow by the tail, an elephant by

the trunk ; by the hair, should similarly, a horse be given and a maid

by the head. ” Asw&layana also says.
—

'* The consent of sentient

beings should be obtained ; non-sentient beings and a maid should be

20 touched.
”

There, in the case of gold ( i. e. money), as physical

acceptance becomes complete only after the offering of the water,3

clothes &c. all the three modes of acceptance are observed. In

the case of land etc., however, a (complete) physical acceptance

25 being impossible without the enjoyment of profits, the acceptance

should be by possession (for) howsoever short a time (it may be
;

)

otherwise a gift, or a sale does not become complete. Thus a title

becomes weak if it is unaccompanied by (actual) physical acceptance

in the Form of the enjoyment of profits, because, there such a title.

30 i. e. one with possession is wanting. This,3 however, would be

1 . Is the same a* uWsoiw having reference to a particular
condition or object. Note the ordinary procoal in daily offerings, g. g, (I; 3^"^

* tVlfUS) SHOT (3) % Thns It typifies the essentials of a donation ris.

sad tf. Dmuitit of tho Roman Law and its essentials.

As distinguished f»om the land &e. in which cage acceptance is not
A il profits are gathered in.

3. For an exposition of this passage and its context see the lUJambhatti
p, i5 11, 4-6. *•
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*

where the priority of time between the two is not known. When,
however, the priority of time is known, a prior title clone will

have force even if it is wanting in (the necessary) qualities.

Or again, it has been laid down1
that evidence is of three kinds

vis, writing, witnesses and possession
; it may be asked, where all 5

these exist together which of them would prevail and where ? So
the answer that would naturally suggest itself is this: “ Title is

superior to possession, excepting where it (*. e. possession) has

descended down from a line of ancestors. In a title also there would

be no force if there is no possession even for a short time. ” The 10

meaning is this. In the case of the first acquirer, title established by

witnesses is even stronger than possession, unless there is a possession

which had come down from a (successive) line of ancestors. Such

possession moreover, coming down from a (successive) line of ancestors

in the case of the fourth generation becomes stronger than a title 15

established by a writing. While in the case of the intermediate

generation, a title accompanied by possession even though short is

superior to a title without possession. This very thing has been

made clear by Narada2
: “The origin (of title) in the case of the first

(acquirer) is gift, in the case of the intermediate (holders) possession 20

with title, and in the case of possession which is long and continued,

(such) possession is itself the 6ole origin. ” 27 (2).

Viramitrodaya.

Possession without a lawfal origin (eveu though) oxtending over

more than three generations is not evidence of title, hut only such as has

a lawful origin; bo the Author says 25

Tajiiavalkya, Verse 27.

The possession which is other than that handed down in a line

;. <, come to from the preceeding lines of ancestors such as the father,

and the three ancestors, even greater than that, and different hut arising

out of it is the &gamah> ‘origin of title* such as sale, acceptance of a gift SO

&c. by reason of the derivation viz., Agaehchhaie, ‘comes* i. e. becomes

one’s own, by which, that. The preposition, aSAt is used to eecare the

parts.

1 . i. t in verse 22 above p. 713 as means o! evidence.

2. Cf. Katyayana, Verse 322.
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Ydjiticalkya

Indeed if thus a legal origin of title is necessary to be

established, then for establishing one’s own proprietory interest, a

continuity of possession would ha useless. (Anticipating this question)

the Anther sayB—In regard to property snch aa land, &c., even if a

tt little, as compared with possession for three generations, i.c., for a

short time even, possession does not exist, there even a legal origin of

title has no force, »*.«., will not be helpful in establishing the object at

issue. Even if the existence of a legal origin of title be proved, by

reason of the same not having been proved to have been pursued, for

10 establishing it, it is necessary to establish continuity of possession.

This is the meaning.

Although, a legal origin of title has not been pointed

1

separately

as a distinct means of evidence, still, it should be noticed that it is

included in ‘ inference added to by the word eha 1 and \

15 For three generations, «.e., possession enjoyed for three generations

even if without (the establishment of) a legal origin, is still sufficient

to establish the point at issue. So it will he stated further on. (27).

S'alapani.

Yajnavalkya, Verse 27.

20 In the case of land &c. a legal origin of title handed down from
past generations is stronger than possession. Therefore, possession

transmitted through generations is stronger than title. So Brhaspati:*

“A witness prevails over inference; a writing prevails over witnesses

;

undisturbed possession for three generations is stronger than both these*’.

25 Vyasa mentions possession by three generations; “That which was
held in possession by the great-grandfather; and also by his son after

him; and after these two, by his father also, the possession of such a one

is for three generations". Brhaspati: 1 “Should oven if the father,

grandfather, and the great-grand-father of a man ho alive, possession of

30 the (possession of the) three during their joint lives together is to be known
as possession for one generation ",

Title also becomes powerful, when possession even for a short time
does not exist. So Narada:4 “Though a document be in existence
and witneses bo living, particularly in regard to immovables, that which

35 has not been held in possession is not permanent” (27).

1. f. «. in Verso 22 above.

5. Cb. IX. 23-2 J.

2. Cb.IX.32,

4. Olr. I. 77.
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MttSkshari—Burden of proof. nx

By the text1 “ Pa?syatah abruvatah etc. "
[ while ( he ) sees

doss not object etc. ], it has been laid down that after twenty years

in the case of land and ten years in the case of money there would

not be a recovery of profits. Thinking that in such a case it may
be supposed that as with the recovery of profits so there would not 5

even be the recovery of fine, the Author proceeds to expound the

law as to fines by considering the generation (of the occupiers) as

well as the means of proof. So the Author says *•

—

Yajnavalkya, Verse 28.

He who made the acquisition of a title if sued should 10

prove it, (but) not his son, nor his (i. e. son’s) son •, (for)

in their case possession has more force.

Mitakshara :

—

Yena, by him, i. e. the person by whom of

land etc. the acquisition of a title, Agamah, was made
,
krtah, that

man if challenged in a suit, abhiyuktah, as to whence he acquired the lo

land etc. should prove, uddharet, i.e. establish,:/, tarn, i.e. the title, as

e. g. through gift etc., by means of a writing aod other means of proof.

By this also it amounts to be laid down that the first acquirer is

liable to be fined if he does not make out his title.

Bis son, tatsutah, *. e. the second, if sued need not prove 20

title ; but uninterrupted possession without protest and with notice.

By this it has also been proved that there would be no fine to the

second if be does not prove title, but if be does not prove a particular

manner of possession. Bis son, tatsutah, : e. tbe third, need not

prove either title or any particular manner of possession, but simply 25

possession handed down in a (successive) line (of ancestors). By this

also it has been established that there would be fine for tbe third if

he did not prove possession handed down in a line, and not if he does

not prove title or a particular manner of possession. In their case
,

tatra, t. e. in the case of the second and the third, possession, 30

bhuktlh, alone has moreforce, gariyasl.

There also, the distinction to be noticed is, that in the case of

the second it has force, while in the case of the third, there is greater

force. The loss of the thing takes place equally in all tbe three, that

1 . Versa II. St p. 41, 1L 36-37 of Eag. Tr. p. above.
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is, the purport is that i£ title is not proved the distinction has a

reference to the fine only. Harita also has said—‘‘He, by whom an

acquisition has been made* is liable to punishment if he does not

prove it, and not his son or his (i. e. son’s) son ; but even these lose

5 the thing possessed 28.

Viramitrodaya

At times, even elsewhere also, mere possession is proof (of title);

bo the Author eaja

Yajfiavalkaya, Verse 28.

10 The person who made the acquisition of title, such as by purchase

&c., such a one when challenged iu a judicial proceeding, ».e. f
asked to

establish his title, tam dgamam, • euch origin of title uddkaret, ‘ he

shoold prove % i.e., establish by evidence.

Tasya, * of him i.e., of the one who acquired the title, eon, or

15 also the son of the sou of him who acquired tbe title, need not

establish the origin of the titlo acquired by tbe grand-father.

Tatra, ( in their case', i.e., iu the case of his boo and the

succeeding generations, bkuktih, ‘possession’, gariyasl,
'
* has more

force ’, s e., irrespective of any other, is sufficient to establish the claim.

20 The word wd, ‘or’, is used to Bbow indifference ; by that are

included the great-grand bod, &c. In Tatra, ‘in that case’, the Locative

is used as having the force of the PosseBBive csae. By the use of the

word lu, ‘ however is excluded possession ; even in that case also, the

enjoyment b'ing necessary to be established. (28).

25 S'ulapani.

Yajnavalkya, Verse 28.

One by whom witnesses, documents &c. have been indicated in

writing in the case of (disputes regarding) land &c , euch a one should
expose the falsity of witnesses, documents &c. relied upon by tbo person

30 complained against passed by another. His son and grandson, however
need not try to prove. In their case, possession itself will expose the falsity.

It is not correct to explain uddharet ‘should prove* as darsayel ‘should
point out.’ In that way in the case of the son and the rest, when mere
possession being proof or the rule * that possession for three generations

35 is proof’, may not hold. As says Brhaspati* : "The person who has

1. See Oh. IX. 25.
~ “



TAjhaeaVeyo ~i Mitik^Hari

—

3ftrc poitesiion when uo evidence of oto/tenlnji,

Vertc 20, J

taken posseBBion should establish his possession, as well as the origin of

his title, in the Court; his son, possession alone; and in the case of

grandsons &c. nothing whatsoever The meaning is, that fay regard to the

rule “that pure possession without interruption in the case of grandsons”

by grandsons, the origin of title or of possession need not be proved. The 5

origin of title and the possession, however must be pointed out. (28).

* Page 24.

By the (qualifying) text1 “excepting where it has come down
from a line of ancestors’* it has been laid down that possession may
be (accepted as) evidence when it extends beyond the memory of 10

man and in which case it is independent of the knowledge of title.

The Author mentious an exception to this

Yajnavalkya, Verse 29.

If a person happen to die while a suit was filed

against him his (legal) heir should prove it. In such a case 15/
possession is no evidence (i e. of ownership) if it is not

proved to be accompanied with title.

Mitakshara '—When, however, a trespasser etc., abhiyu-

ktah, while a suit had been filed against him, and before the suit was

decided, paretah, happen to die i. e. happen to depart to the next 20

world, then his heir, tasya rikthl e. g. sons etc., tarn uddharet,

should prove it i. e. the title ; since in such a case, tatra i. e. in

that suit, bhuktih, possession, without title, even though established

by witnesses etc., is uo evidence. Because by reason of a suit against

the last holder, possession ceased (to have any value as evidence). It 25

has also been said by Narada1
*- “Of the litigant who has died while a

suit was filed against him, the son should prove the title, (since) the

point (at issue) will not be established by (mere) possession.” 29.

ViTaraitrodaya.

Here, iu this couaectiou, the Aathor mentions aa exception 80

Yajiiavalkya, Verio 20.

Since, in such a place, dyawirna rmtf * held wit hont title

t.e,, unaccompanied, bhuktir nn kAranim, * possession is no erideaca

i.e., for establishing the point at issue.

I. Yljftaralky* II. 27 (1) see p. 733 abort.

15

2. Ch. I. 53.
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Here, moreover, possession is evidence (of ownership) if it has

the five characteristics,' viz. : “ If it ia with a legal origin of title, long-

continued, without any gap, without protest from aoother, and in the

pteseoce.* of the defendant.” Thus, by the text,’
4 Title is superior

5 etc.*, its being coupled with a legal origin of title, by the text,* ‘ for

twenty years, etc.', its long-continuousness and uninterruptedness, also

by the text,1 4 without protest, etc.’, its being without a protest from

another, and by the text,4 ‘ while looking on, etc.*, the near presence of

the defendant, has been pointed oat.

10 In some places, it has been stated that in the case of possession for

three generations, accompaniment by a title is not required (to be esta-

blished)—there it is doubtful, because without the origin of a legal title,

the acceptance of (mere) possession (as sufficient), would be in conflict

with the Bmrtis. For, says, Narada* : “ He who enjoys without a title

la for ever so many hundred years, the ruler of the land should inflict on

that Binful man, the punishment ordained for a thief ”, also8
: “By

(establishing) a clear title, possession obtains an evidentiary value.

Possession without a title which is not clear does certainly not make
tor (any) evidence (of ownership)”.

20 Here, by the use of the word eva, 4 certainly and also by a

re-iutoratiou of wbat was established once, it may be said that in all

cases possession is evidence of title only wban it is accompanied by a

legal origin of title. Not so. The text of Naradn has application only

when au absolute absence of a legal origin ie positively determined.

25 And thus, possession for three generations or the like, will have
evidentiary value even when there ie a donbt about the (origin of) title.

Intending this very thing, the same* writer Bays : “ Even though
unlawfully, when possession has been held successively, by the father

and tbe three prior ancestors, that property cannot be taken away from
30 him, because it has descended through three (successive) generations in

order.” ** That which even without a title has been enjoyed before by
three generations, that having been handed dowa for three generations

cannot he disturbed.”

Vyasa alBO “That which ia absolutely without a litlo and as

35 such has been enjoyed by three preceding ancestors, such a thing having

1. Apararka meigns this text to Vyasa, while the Smrtichandi-Jka
to Pitamaha.

2. ». «. with notice to him. 3. Yujii, II, 27
4. Yijfiavalkya II. 24—2nd quarter.

5. and 0. „ „ ,, 1st quarter,

7. Ch. L 87. 8. C!l*. I. 65. U. Ch. 1. 31,
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]

been handed down iu succession for three generations, cannot ha disturbed.

What was held in possession by the great-grand-fatber, and by bis eon

after him, and after these two by the lather also, the possession o f his,

is possession for three generations. For twenty years having been

enjoyed by the owner without disturbance, such possession of land is as 5

far as one generation, doable that h for two generations, and for three

generations is treble ; in such a case origin of title ia not necessary.”

Thus, moreover it has been established that possession for twenty

years is evidence only when there is certainty of a legal title, the proof

of which it contemplates. 10

Indeed even thus, in the text1 : commencing with ‘while looking

on aud not protesting’ and its theory, anl in the text’:

An objection. ” Whose possession has been continuous, and has

never been interrupted for thirty years, irom him, that

Bhonld not be disturbed.” The contraiiction between these ia apparent 15

there itself. By stating that a thirty years’ possession has evidentiary

value, in effect the evidentiary value of twenty years’ possession is

discarded. The answer is: No. The text ‘While looking on and not

protesting’ has application where the possession is

The answer. without protest, while in the text of Brhaspati by the 20

nse of the word ‘not nncontiouons’ possession charac-

terised by quarrel, baa ting and like other interruptions, even possession

with protest also ia deemed to have evidentiary value.

AdA thus as the resalt of all the texts, and a conflict by regard to

( the fact of ) a difference of subjects, the capacity for possession for ten 25

years and the like either as creating a title for ownership, or to serve

as its evidentiary value, has been removed. Not the first, like acceptance

(of a gift) possession not having the force to be regarded as a scarce

indicative of proprietorship ; nor the last, 89 generally in a possession

without a title there is a vitiation. 30

Oh I indeed 1 Then direct a similar view to possession for

three generations l If it he on the strength of an express text, then

in such a case, the decision would he by regard to the principles of a

fraudulent action. Or if a text laying down the evidentiary vatne of a

possession for three generations is alone the basis for it* being accepted 33

as the means of origin of ownership, then it is similar to the one under

consideration, and in this way if it be suggested that this possrsBion for

six months eTen, would by a parity of reasoning, be regarded as evidence

1. YSjfi. II. 24. 2. BrhaspiU Ch. IX.
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Here, moreover, possession is evidence (of ownership) if it has

the five characteristics,’ viz. : ** If it is with a legal origin of title, long-

continued, without any gap, without proteat from another, and in the

presence* of the defeudaut.” Thui, by the text,
1 * Title is superior

5 etc.*, its being coupled with a legal origin of title, by the text,* * for

twenty years, etc.’, its loug-contintiousneas and uninterruptednese, also

by the text,* * without protest, etc.*, its being without a protest from

another, and by the text,* * while looking on, etc.*, the near presence of

the defendant, has been pointed out.

10 In eome places, it has been elated that in the case of possession for

three generatione, accompaniment by a title is not required (to be esta-

blished)—there it is doubtful, because without the origin of a legal title,

the acceptance of (mere) possession (as sufficient), would be in conflict

with the SmrtiB. For, says, Narada1
: “ He who enjoys without a title

15 for ever so many hundred yearB, the ruler of the land should inflict on

that sinful man, the punishment ordained for a thief ”, also* i “By
(establishing) a clear title, possession obtains an evidentiary value.

Possession without a title which is not clear does certainly not make
for (any) evidence (of ownership)”.

20 Here, by the use of the word eca, ‘certainly’, and also by a

re-interation of what was established ooce, it may he said that in all

cases possession is evidence of title only whan it is accompanied by a

legal origin of title. Not so. The text of Narada has application only

when au absolute absence oT a legal origin is positively determined,

25 And thus, possession far three generations or the like, will have
evidentiary value even when there is a donbt about the (origin of) title,

lutendiog this very thing, the same* writer Btys : “ Even though
unlawfully, when poseession has beeu held successively, by the father

and the three prior aucestors, that property cannot be taken away from
30 him, because it has descended through three (successivo) generations iu

order.” “ That which even without a title has beeu enjoyed before by
three generations, that having been handed down for three generations

cannot ho disturbed.”

Vyasa also :—“That which is absolutely without a litlo and ns

3b such has been enjoyed by three preceding ancestors, such a thing having

I- Apararka aligns this text to Vyasa, whils tbo Smrtiehandrika
to Pitamaha.

2. *. f. with notice to him. 3. Yojri. It. 27 (1).
4. YijRavdlky* II. 24—2nd quarter,

and t?. „ „ n 1st quarter.

7, Ch. 1. 87. 8. Oh. I. 83. U. Ch. 1. 01.
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been handed down in succession for three generations, cannot he disturbed.

What was held in possession by the great-grand-father, and by his eon

after him, and after these two by the father also, the possession o»' hia,

is possession for three generations. For twenty years having been

enjoyed by the owner without disturbance, such possession of land is as 5

far as one generation, double that is for two generations, and for three

generations is treble ; in 9nch a case origin of title is not necessary.*’

Thus, moreover it has been established that possession for twenty

years is evidence only when there is certainty of a legal title, the proof

of which it contemplates. 10

Indeed even thus, in the text1
: commencing with ‘while looking

on and not protesting’ and its theory, an I in the text’:

An objection, “ Whose possession has been continuous, and has

never been interrupted for thirty years, from him, that

should not be disturbed.” The contraliction between these is apparent 15

there itself. By ttating that a thirty years* possession has evidentiary

value, in effect the evidentiary vaiue of twenty years’ possession is

discarded. The answer is: No. The text ‘While looking on and not

protesting* has application where the possession is

The answer. without protest, while in the text of Brhaspati by the 20

nse of the word 'not ancontinuoue' possession charac-

terised by quarrel, beating and like other interruptions, even possession

with protest also is deemed to have evidentiary value.

And thus as the result of all the texts, and a conflict by regard to

(the fact of ) a difference of subjects, the capacity for posseseion for ten 25
years and the like either as creating a title for ownerehip, or to serve

as its evidentiary value, has been removed. Not the first, Jike acceptance
(of a gift) possession not having the force to be regarded as a source
indicative of proprietorship ; nor the last, as generally in a poaseaawa
without a title there is a vitiation.

Oh l indeed 1 Then direct a similar view to possession for
three generations 1 If it be on the strength of an express text, then
in Bucli a case, the decision nooid lie by regerd to the principles of a
rreulnlent action. Or if a text laying down the exidentiarr velne of
possession for three generation, i. .Ion. tb. bs.ie for it, heir,..

*

eix month, ereo, won,., hy . p.rit, of zoning, he r

i. Yijh.ii.st. —: ——- B rhaspiti Ch. IX. 7.
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of ownership, tbs answer is, no. For a subject, covered by an express

test, there is oo scope for a maxim. This is the point. (20).

S'aiapapi.

Tujfiavalkya Verse 29.

5 If the person complained against be dead without proving his

title, then his eon and the like should establish the title. So says

Narada

1

; “If a litigant dies during a law suit of this sort which has

been commenced, and not decided, the point must be established by his

son. Possession (of the father) will not be sufficient".

10 Possession for three generations with a title has evidentiary value.

So says Katyayanah “ Land which has been enjoyed in possession for

three generations In due course, in such a case that land will be retained

by the fourth even in the absence of a document" The same Author*

explains the expression yalM vidhi ‘in due course*, thus: ‘‘With a legal

15 origin of title, long-continued, without a gap, without interruption by
another, and in the presence of the opponent. Thus of five characteristics

is possession intended. " "After4 establishing a clear title, possession

obtains an evidentiary value. Possession without a title, or with a title

which is not clear, does not make for (any) evidence (of ownership)”, (29).

20 It has been established that where a suit remains undecided

and a litigant dies, the (proceeding of the) suit does not stop (there).

In some cases, however, where a suit is decided or a litigant is living

a suit is re-fried, and in some cases it is not re-fried
; for a

determination of the rule (applicable) in these cases, the Author

25 mentions the comparative superiority and inferiority of those who
decide disputes

Yajfiavalkya, Verse 30.

In matters of legal proceedings between men, officers

appointed by the King, the Pugas, the S'rejiis, and the Kulas
30 (each of these) preceding should be considered to be in the

superior order of priority ( specified here ).

1. Ob. I. 93. 2. Verse 327.

3. Seo note 1 on p. 7it nboro. Here

S’alapani a*»lgas this text to Katyayana. 4. Xirada I. fifi.
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Mitakshara Nrpeiia, by the king, i. e. by the ruler;

adhikrtah, appointed, for trying and deciding legal proceedings,

referred to in the text1
: '* A king should select as his Councillors,

&c” and pugah, corporations, i. e. of men (though) belonging to

different castes and (following) different occupations, but residents of 5

the same place e. g. of n city, town &c.; s'repayah, trade-guilds of

persons earning their livelihood by the same (kind of) labour whether

belonging to different castes or to the same caste e. g oE the dealers

in the cattle, beetle, the weaver and the currier ;
kulani, groups of

caste-people, relatives, and cognates. 10

Of these four i. e. officers appointed by the King &c. purvam
purvatn, iii the order of priority, whoever has been mentioned first,

those in order, jfieyam, should be considered i. e. regarded, as balavat,

more powerful t. e- superior, rirnam, between men, i. e. men
engaged ‘

in litigation
;

vyawaharawidhau, in the matter 1

5

of legal proceedings, i. e. in the matter of trying and deciding

a dispute.

This is the meaning intended: In the cise of a suit decided

by officers appointed by the king, there would be no fresh hearing

before Pilgas &c. on the ground of a wrong (exercise of) judgment, 20
even if the defeated party is dissatisfied. Similarly, even in the (case

of the) suit decided by Pflgi there would be no appeal to S'renis &c.

So on a decision by the S'reni there can be no resort to the Kula.

But from the decision of the Kula one may go to the S'reni <£c.*

fiom the decision of the S'rem to the Piiga, and from the judgment of 25
the Piiga to the officers appointed by the King.

Narada2
,
however, has said that there would he an appeal

to the king even from o decision of the officers appointed by the

king “ Kulas, Srenis,
Pitgds 3 an officer appointed (by the king), and

the king (himself) are invested with the power of deciding hw su
*

ltg . jq
and of these, each succeeding one is superior to the one preceding

him in order. ”

In such h esse, moreover, where a party appeals to the ktn^
if in a trial with a wager before the king and his councillors together

T~ Yijn. II. 2. p. 2. 2- 7
3. 0»tn ( V. L.

)
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with the officers beFare whom it was first tried, the party complaining

of impartiality is defeated, he should be fined. But if he succeed-*,

then the officers appointed as judges should be fined. (SO.)

S'ulapani

5 YajBavalkya, Verse 30.

Pfigah, ‘An association formed e.g. of grocers and the like is called

Pilga’, thus stated by Katyayana 1

; and the collection of grocers and

others of different castes, is Srevih; an assemblage of those of the same

caste is a Ktila, other than that. Of thesb when authorised by the king.

10 in the matter of a decision of a dispute, the one prior is more authoritative

than the one succeeding. This in regard to a rehearing has greater

force, e. g. what has been decided by the PQ/ja, must not be interfered with

by a &e*u'. This is the meaning.

By these should be decided excepting cases involving heinous

15 offences and the like. So says BrhaBpati 1
: “Those groups such ns the

Kula, &regi, Ganas and the like as have been duly appointed by the king,

Bhould decide cases of disputants excepting those relating to tho

adjudication of heinous offences." (30).

It has been said that a suit decided by on inferior tribunal

20 may be retried, and that decided by the superior is not reopened.

Now the Author mentions cases where even a suit decided by the

superior tribunal is reopened

Yajiiavalkya, Verse 31.

Transactions brought about by force or fraud should
25 be up3et, so also those entered into by women, at night,

in the interior of the house, outside, or with the enemies.

SHtskskar& .*

—

B&!ena, Sy /mv, t. <? under compufsion ;

upadhina, by fraud, 6uch as threats etc.-

30 * Page 25. vinirvrttan, brought about, {. e. produced :

vyawaharanniwartayet, transactions should
be upset. Similarly stribhir, by tccmen

; naktam, at night, even if

by others than women ; antaragare, in the interior apartment of
the house ; bahir, outside the village

;

s'atruhhischa krtan as

2. Ch. 28 .
1. Verse 679.
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Verses 31-32, J

also lhose transactions entered into with the enemies, should be

reopened. This is the construction. (31.)

S'ulapani.

Yajnavalkya, Verse 31.

By force, or by fraud brought about, as also that mode by women, 5
at night, or in the inner apartment of a house, or those entered into
outside the town, the transactions such as of sale, gift, and the like, as
also entered into with the enemy, one should avoid (31 J.

A transaction entered into by the intoxicated, the insane etc.,

will not be upheld 10

Yajnavalkya, Verse 32.

A transaction1 entered into by a person (who is)

intoxicated, or insane, or afflicted with disease, by one in

distress, or by a minor, or one frightened, or the like, will

not be upheld : as also that entered into by one who has 15

no connection.

Mitakshara :—Moreover, mattah, intoxicated, by some

intoxicant, unmattah2
,

insane, affected by insanity caused by

cither of the five causes viz. (disorder, arising) from Vdta* (wind),

Pitta (bile), S'le?hmA (phlegmatic humor), or a combination of these, 20

or by an evil demon, or by (the influence of) a plant. Artah,

ajjlicated
,
with a disease etc.; vyasanam, distress, is the pain caused

by tbe separation from the loved aud acquisition of the undesired ;

and a vyasani, distressed, is one who is affected by it; balah,

a minor, incapacitated for (entering into) any transaction ;
bhttah, 25

1. A may better bo rendered as u a transaction” in this context.

The general conditions in this and the last verso apply a* wall to sails as to

other transactions.

2. An UomSda has been thus defied I

owirmi *vTiv*‘Tn¥ lift i” &umta.

3. Jtccosnhed by the Aryan Medical System as the Ihrte principal

hnmors of tbo Iminau body, every disorder of the body or of the mind being

trateable to a disorder of me or more of these or of all tbe three combined, in

which ease it is called a 5enni/>atoh
( HPOTPl? )•
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frightened
,
by the enemies- By the use of the term A'di, or the like,

is also indicated one who is inimical to the city’ or to the nation.

As Matiu2 has said t—•“ Men conversant with law and religion have

laid down that a suit which is (instituted by one who is) opposed to

o the city or the nation, or a suit decided by the king is unacceptable

as a plaint.

"

By these yojitah, entered into, brought about ; vynwaharo
na siddhyati, a transaction mill not he upheld. Also a transaction

entered into by one having no connection, or by one who was not

10 appointed 09 an agent, will not succeed. This is the construction.

As to what, however, has been 6aid viz.—" A suit will not

lie between a preceptor and a pupil, a father and a son, between the

husband and the wife, or between a master and a servant, even if

they are at conflict with each other ” even lint is not to be taken

15 as amounting to (lay down) an absolute exclusion of a suit between

a preceptor and a pupil and such others, as a suit has been ordained

(to He) even between them. For Gautama3 has said : " A pupil

shall not be punished corporally. If (this course is) impossible,

(he may be corrected) either with a tbin rope or a thin erne. If

20 (the preceptor) strikes (the pupil) with any other (instrument) he

shall be punished by the king. ” As Manu‘ also has said
i:

In no

case should the punishment be upou the head.” When (however)

the preceptor under the excitement of anger, while punishing, strikes

on the head and if the pupil (who was) thus injured in a way, which

25 is a violation of the (laws of) Smrti and usage, complains to the

king, then a cause of action (for a trial) does certainly arise &c.

Similarly, under the text5 *' Land which was acquired by

the grandfather &c. ” the ownership of father and son being equal

over land &c., if the father destroys by means of sale <&c. (the title

30 to) the land &c. which was acquired by tbc grandfather, and if the

boo resorts to an officer of justice, then there would certainly arise

a suit even between a father and a son. Likewise, under the text6

1. i i, opposed to ttie municipal, local or general interests.

2. Not found in Mnnn, 0 . OU II. 48„50.

4. Oh. VIII. 301. 6. YijnOa. II. 121. 6. II. 147.
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—

Suits between Mature and sen-ants &c.
Vene 32. J

‘ 1

A husband is not liable to make good the property of: his wife,

which was involuntarily taken by . him in a famine, or for the

performance of a (religious) duty, or daring illness, or while under

restraint ” if the husband having spent away the wife’s property

(even) when there was no famine &a, does not pay back when asked for, 5

even when possessing wealth, then a suit is certainly admissible

even between a husband and a wife. So also the legal relations

.between a slave of maintenance and the master will
1 be mentioned

later on, and having regard to the text of Narada,2
viz. ‘‘ Should

any one of these, however, save his master when his life is io peril, 10

he shall be released from slavery and shall take a son’s share (of

his master’s wealth), even in the case of a slave by birth, who would

avoid a suit against a master, if the slave is not manumitted and

not given a son’s share ? Therefore the purport of the verse

beginning with “ Between the preceptor and the pupil ” &c. is 15

that as n dispute with a preceptor &c. will bear no good result in

this world or the next, so the pupils and others should in the first

place be induced away by the king ia company with the assessors.

If, however, the parties press hard, a suit has to be commenced

even (when instituted) by the pupil &c. 20

Although the text of Narada3 says that “ Men conversant

with law lay down that disputes between one and many, with

women, and with servants are inadmissible as a suit ;

*’
still having

regard to the text1 " He who robs the wealth of the villagers or

transgresses any established usage &c. ” and the text5- “ When one 25

is assaulted by many &c. ” even a suit between one and many
appears to be ordained, when they have a common cause of action.

It should bo noticed that n suit between one and many simultaneously

will not lie when the many have different causes of action.

As for the expression
*
with women Strindm, in their case 30

also a suit certainly is allowed e-g. with the female of a cowherd, a

vintner, and such others inasmuch as these women possess

independence. The text is to be explained that a suit between

women other than these—'j. e. women of good family whose husbands

l. YSjoa II. 16*.

4. YSjfia II. 1ST.

1C

2. V. 30.

5. Yaj'fi*. II. 221.

3. ir. 12.
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are living shall not be admissible on account oE their dependence.

With servants : This text also should be construed to mean that

‘on account oE the dependence oE servants upon the masters’, even

in a dispute relating to his (servant’s) own interests a suit should be

5 allowed only with the master’s sanction, and not otherwise. 32

Viramitrodaya.

It has been stated 1 that ‘even while yet a suit has remained nude*

cided,aparty dies, the suit proceeds'. Now, even when a suit has been

decided, and even when the party is living, sometimes the litigation

10 proceeds, and sometimes not, so the Author says

YaJBavalkya, Verses 30, 31, 32.

Kfpenddhikrtdh, ‘appointed by the king’, each as the Conncillors ;

Pugdh,
‘corporations* of men of different castes, such as the grocers &c.

vide thiB text of Katyayana* : “The association such as of the grocers

15 and the like is called Pdga" ; S'renih, an association of people of various

castes bnt earning their livelihood by the same (kind of) work ; Kulam

groups of caste people, relations, and cognates. Among these, the one

prior by regard to each sncceediog, nrndm, ‘ of men tgatoahdravidkau,

•in the matter of legal proceedings’; guru, ‘superior’, more powerful.

20 Thus it is established that a transaction examined and decided by

the Councillors, even if there be a suspicion of the decision, being faulty

shall not be scrutinised by the P&gis and others, while a dispute decided

by the Kula may be revised by bodies aa far as the S'renis,* Similarly

may be understood elsewhere.

25 By the use of the word atha, ‘and’, all being under the king’s

province, the superiority of the king above all has been pointed ont. By
the word cAa, ‘and also’ has been added the conclusion that the Chief
Judge is higher than the councillors.

So also Katyayana: “ The Councillors are superior to the Kulasi
30 the Presiding Judge is superior to these ; more than all is the king

by whom the law has been settled. Of Buits of the type of the hi»hest
middling, and the lowest types, decided by tribunals of ascending degrees
the judgments have a (corresponding) superior effect”. (30)

Balam, ‘ force ' i. c., superior (force) ; vpadlih • ‘ fraud such as
35 threats, temptations etc; by these tinirtrU&n, ‘ brought about ’, l. e.

' 1. 8eo Yajfi. II. 29 above. o, Verse 679.

3. i. He Councillors .ppoiotod b, lb, ting, ft, Ihe )f„ni.
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produced; stribhirnaktam , ‘by women, at night’, even by others thau

women ; anfardgdre, *in the interior apartment of the house’, inside the

house ; bahih * outside * the village etc. in the forest etc. ; Salrubkiicha

hrt&n> 1 as algo those entered into with enemies ’
; such vyawahdrdn,

* transactions nicartayet, ‘ One should set aside {, e. should not 5

accept aa binding, in other words, should have re-considered.

The compound is to be solved as * entered into with womeD, at

night, in the interior of the house, outside, or with the enemies’. The
sense of the possessive is expressed in connection with the several words

differently. That moreover has been already pointed aat according to 10

context. By the use ot the word tatbd, ‘ so also ’ are included those

opposed to the interests of the town or the nation (31).

Matto

,

‘ intoxicated’ such as by some intoxicant etc.; unmatlo,

‘insane*, affected with insanity brought about by an evil star; drto,

‘afflicted’, oppressed by a disease; vyasani, ‘ distressed ’, troubled by 15

sorrow &c. ; bdlah, ‘ a minor ’, one under sixteen years of age ; bkUo,
* frightened one who has taken to fright ; by the use of the word

A'dit * or the like ’ are inclnded those affected by last, anger &c. By
those, yojitdh, ‘ entered into i.e , made asambandbena, ‘ by one having

no connection ’, i. e., one not having the connection of a brother &c. ; 20
aniyuhtena ‘by one not appointed’, ryawothdro na sidhyati , *a

transaction will not be uphold «. e., will not bear fruit. The substance

is that the Bame should be considered again.

By the use of the word cha% are included those made by D&t&t and

the like. The word eva, ‘also ’, is connected with the expression * will 25

cot be upheld ’ and follows witn it. Thereby it comes to be stated that

although one made by the Kula <fcc., be at times upheld, one of this

character can never be upheld. Here, the word Vyaicah&ra does not mean

merely justice, but indicates donation, sale, mortgage and all similar

‘transactions.’ “ A frau talent* mortgage or sale, a fraudulent gift or 30

acceptance, and (any transaction) where be detectB fraud, he (the judge)

shall declare null and void (160). "What is given* by force, wbat is

enjoyed by force, and what has been cauBed to be written by force, and

all transactions done by force, are as not made ; so said Mann (109),”

Narada’s "If a boy, or one who possesses no independence, 35

transacts anything, it is declared an invalid tracssctiou by persona

acquainted with the law (30). That also which an independent person

does while he has lost control over his actions, is declared an invalid

1. Mann Cb. Till. 1C6, J69.

2. —See Sri Sitontm Pandit rt. Sri Jlarihar Pandit
;
”3 Bombay ICO,

3. Cb. I. 39-41, 29-30. 56-27, 4S.

'

. .
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transaction, on account of his want of indpendence (40). Those who are

actuated by love, anger, or affected by illness, fear, or difficulty, and also

those who are biased by attachment or hatred, are to be known as

having lost control over their actions (41). A transection entered into

6 by (a slave) is declared as unauthorised, except' where there is the

master’s authority} a Blave is never his own master (29). Also a

transaction entered into by a son without the father’s authority, that also

is declared to be invalid ; a slave and a son are equal in that respect (30).

The transactions of gift, mortgage, or sale of laud, house, or a slave

10 made by those who are not independent, do not reach completion, when
not ratified. They Bay that transactions entered into by women are

unauthorised when there is no adversity ; especially the transaction of

gift, mortgage, or sale of a house or land (20). These transactions are

only regarded as valid if the husband sanctions them
; or the son in the

15 absence of the husband ; or the king in the absence of the husbaad and

the 6on (27). Iu the family whoever is the eldest or senior, and who
has retained his control over the senses, a transaction entered into by him
is regarded as a properly entered transaction, and not done by one not

independent (42). For the sake of the family, if one enters into a

20 transaction although himself under control, and whether in his own
country or in a foreign country, that transaction, the senior fihould not

disturb.” ‘ Himself under control such as & Blave <&c. One not inde*

pendent will hereafter be described ; so enough of prolixity (30, 31, 32).

S'ulapani

25 Yajuavalkya, Verse 32.

By liquor or n like intoxicant, ‘intoxicated’ matlah; on account of
windiness &c.

p
one who has become ‘insane,’ unmatlah ; one affected by

a disease ; one addicted to gambling; one less than sixteen years of age.
By the use of the word drfi, ‘and the like,’ are included those entered into

30 by slaves, who are not independent, or by the aged and the like, and by
strangers, not related, excepting those authorised by the father,
A transaction,such as of a debt and the like, entered junto dipd-haae
becomes of force. (32).

f Page 26.

35 After mentioning suits which ore liable to be reversed the
Author indicates the kind of property which may be restored

Yajnavalkya, Verse 33.

Lost wealth when (subsequently) recovered should]
be given by tho king to the owner

; If (however) he (the
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—

Property lost and recovered. 7c K-
Verse S3. J

*

claimant) do not identify it by (supplying) marks (of

identification) he is liable to an equal (amount of) fine.

Mitakshara Pranas'htam, los( wealth, such as gold &c.,

what was recoveredj adhigatam, by the revenue or police officers &c.,

and brought over to the king, (that wealth) should be given by the 5'

king to the owner, if the owner identify it by (supplying) marks of

identification such as the quality, quantity &c. If he do not identify,

then he should be fined in an equal amount for setting up an untrue

claim. This refutes the presumption of ownership which may arise

on account of adhigama (finding) being recognised as one of the 10

causes giving rise to ownership.1

In this matter moreover, further2 on the Author lays down the

period of time, vie: ‘‘What was brought in by the Revenue Officers or

the Officers of police as property lost and recovered, the owner may
take away within a year

; thereafter the king shall take it away." 15

Manu3
, moreover, has laid down three years as the period

:

" Property, the owner of which has disappeared, the king shall

cause to be kept as a deposit for three years ; within the period of

three years the owner may claim it ; thereafter the king shall take

it." There, it shall necessarily be preserved for three years. 20

If the owner comes within a year, the whole should be returned

(to him). Where, however, he returns after more than a year, in that ease,

after deducting some portion as a preservation charge, the remainder

should be made over to the owner. As has been said* : “Then the

king bearing in mind ths law among good men, may take one-sixth 25

part of the property lost and afterwards recovered, or one-tenth, or

at least one-tweltb.” In such a case in the first year the whole

should be given. But in the second, after deducting a twelfth

portion, in the third, a tenth, and a sixth in the fourth and in the

following years, the remainder should be restored (to the owner), 30

and a fourth of the Royal share should be given to the finder.

When, however, the owner does not turn up a fourth of the

entire property should be given to the finder and the remainder may

1.
_
See e. g. Gautama, X, 39.

3. Cli. vnr. 20.

2. Yfijnt. II. 173.

4. Jfanu. Cli. VIII. 33,
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be taken by the king. So says Gautama’ :
“ If lost property, the

owner of which is not known, is recovered it should be announced to

the king. The king should cause a proclamation to be made, and

preserve it for one year. Afterwards one-fourth (goes) to the finder,

5 (and) the remainder to the king.” Here by the use of the word
' a t/gar’, the singular number is not stressed, vide the text2: “The

king should cause it to be kept as a deposit for three years.” And
even the text2: " Thereafter the king shall take it ” amounts only

to a permission to dispose (it) of after three years iE the owner does

10 not turn up. Where, however, the owner appears after that (period),

even if the property is disposed of, the king should deduct his due

and pay (to the owner) an equivalent (amount). This is with

reference to gold, &c. As regards cows, etc., the Author states (the

law) further on (in the text3
) : ” The owner should pay (four) panas

15 if the animal has an entire hooF, etc.”

Viraraitrodaya

It has beeD stated* that *tbe king Bhould administer justice’ j

there, not only suits aa described above alone should be investigated, bat

even where there is no defendant, by regard to the result being reached

20 by means of the examination of witnesses, or regard being bad to the

investigation resulting in a penalty consequent upon a defeat, a

resemblance of a judicial proceeding, in a case of deposit &c. where the

right of ownership is under a doubt, and even in the form of the

assertion that 'it is mine’, and the exhibition of evidence in substantia'

25 tion of it, in a similar manner ; intending this, the Anthor mentions

rules in regard to treasure-trove and the like by meanB of four verses.

Yajiiavalkya, Verse 33.

A niti&i, or a treasure-trove is wealth buried before and kept
permanently. That, moreover, is two-fold, differentiated as deposited

30 by self or by one’s father and the like, or as deposited by others. Of
these, the first pranai/i/am, ‘loet,* bat afterwards adhigatam, ‘recovered*,

by the owner or by an officer of the king or any other, dhanam, ‘wealth,’

in the form of the tros«nri>-trove. dhmine, ‘ to the owner’ *. e„ to the nr>e

1. X. 36-38 The proper reading is slwv Kit *55: 1

tun ttoflUV &c. This is the reading in the original text of Gautama.

2. i. «. Manu VIII. 30. 3. Yu|8a II. 174,

4. Yljfi. II. 1, p. 631, 1. 13.
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declaring that ‘this ia my wealth*, nrpena deyam, ‘by the king should

be given,* if ‘by signs* Ungaih i. e., by rneanB of evidence, taddhanam

vibh&vayet * that wealth he should establish * *. shculd prove as bis

own. Ufa chet tibh&iayet, ‘if he does not establish** then a penalty equal

to the amount in dispute, he incurs on account of his offence in telling a 5

falsfl-hood of that character.

S'ulapani.

Yajfiavalkya, Verse 33.

Prayarfitam, 'lost wealth,’ such as gold &c. when found by the

king, identified by the owner (to be his) by marks such as the form, the

number, and the like, should be given to him. On an incongruity, 10
however, he should be made to pay a fine, equal to the amount. (33),

After laying down the law regarding gold, &c., as to property

lost and recovered on the roads or from the toll houses where it lay

scattered, now the Author states the law regarding the recovery of

gold, &c., which had long been hurried in the land, and which last is Jo

known as a Nidhi (or treasure-trove)

Yajnavalkya, Verses 34 and 35.

The king having found a treasure-trove should give t

half to the twice-born. But a learned Brahmana finding /

(a treasure-trove) may keep the whole, as he is the lord 20

of all. (34).
j

If a treasure -trove is found by any other, the king /

should give him1 a sixth part. If (however) the informa-
'

tion is not given (by the finder) and ho is found out, the

finder should be made to pay a fine. (35). 25

Mitakshara :—The king having found a treasure-trove ns

aleody defined, half should be given to the

Acquisition of a Brtlhtnana*, and the remainder thrown into the

treasure-trove. treasury. If, however, a Brahmana find treasure-

trove and he be learned, i.e., accomplished by 30

learning and study, and well-behaved, then he should take the whole

;

since he is the lord of the whole world.

1. The translation na given above is In accordance the ilitikshsii.
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IE, however, the treasure-trove is fonr.d, itarena, by any

other, than either the king or a learned Brahman it ns, e.y., by a

BrShmana who is not learned, or by a Kfhatriya or such another, the

king should give a sixth oE it to the finder and himselE take the

5 remainder of the treasure-trove. As says Vasishtha,, 1 ‘‘A king

who finds property the owner of which is not

* Page 27. known should take it ; he should give a sixth

part to the finder.” Gautama1 also “ Treosure-

trove when found becomes the property oE the king; not (however)

10 that which is found by a learned Brahmana, even n non- Brahmans

finder who announces (to the king) shall obtain one-sixth, so

declare some.”

The past-participle anivedita is (used) in the active roice
; he

who has not given information and who has been found out, i\e.,

15 who has been found out ns not having given information even to the

king. Whoever, having found a treasure-trove did not inform the

king and was found out by the king, should be made to pay the

entire treasure found, and also a fine according to (his) capacity.

If, however, the owner of the treasure-trove himselE appears

20 afterwards and establishes his ownership by specifying the amount of

the rupees, etc., than the king should give him the treasure, (after)

taking for himself a sixth or a twelfth part. As says Manu3—
" From that man who shall truly say with respect to a treasure-

trove, * This belongs to me \ the king may take one-sixth or one-

25 twelfth part.” The choice as to the (particular) portion is to be

determined by reference to the class (to which the party belongs), the

time (which had intervened), etc.

Vjramiirodaya.

The Author mentions as to the second

Yaujavalfeya, Verses 34, 35.

30 RAjd, ‘The king,’ upon finding a treasure-trove the owner of which
is not known, ardkan dtcijebkyo dadydt, ‘should give half to the twice-
horn,’ and (the other) half he should consign to the treasury. Vidtcdn
‘learned,’ I. e. accomplished by learning and study of the Veda*, twice-

1. Oh. HI IS. 2. X. 43 43. 3. Ch. VIII. 35.
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born t\e. a Br&hmana, moreover, having found a treasure-trove, a$esAamt

‘the whole* i» e. the entire treasure, stoayavi ddadydt, ‘ should himself

take.* Sa , ‘he,’ i. e. such a Br&hmana, yatah
,
‘a9’, eareasya prabhuhK

‘is the lord of all’ i> e. of the world.

That sbjb Mann1
: “Whatever exists in this world is the property 5

of a Brahman j ; ou accoant of the excellence of his origin the BrAhmana

is, indeed, entitled to it all. (100). The BrAhmana eats his own food ;

wears but his own apparel, bestows but his own alms ; other morlals

subsist through the benevolence of the Br&limana (101). ” (34).

ftare'na, ‘by any other’ i. e. by not a learned BrAhmana, nidhau 10

Inbdke, ‘if the treasure-trove is found’, rdjd
,

‘the king’, skashfk&nts'am

dharety ‘a sixth part he should

2

take,’ from the treasure-trove.

The past participle In the aniwedita is (used) in the active sense.

One who has not given information and who has been found as having

taken the treasure-trove, should by the king be compelled to pay the 16

treasure and also a fioe according to capacity.

By the expression ddpya eta , 'he must be made to pay,’

it has been indicated that he must not be allowed to take

even n email portion of the find. The word cha, connects this

with the last clause and also is intended to include the twelfth 20

part. So says Manu1
: “ The man who makes truly an assertion

•this belongs to me,* from him, the kiug may take a sixth part or a

twelfth part.” The twelfth part has a reference to one ondowed with

qualifications. In this connection Vishnu* : “A king, apon finding

a treasure-trove, should give half to a BrAhmana aud the other half he 25
should deposit in the treasury (36). A Br&hmana finding hidden wealth

Should take it himself (37;. A Kshatriya Bhould make over a fourth to

the king, Gao-fourth to the Br&hman*, and should take a half. (3S).

A Vtdsya Bhould give a fourth part to tli8 king, a half to the BrAhmana,

and should take one-fourth for oneself, (39). A 3udra, moreover, 30

should deride the find into twelve parts, and should give five parts each to

the kiug, and, to the Brdhmaua, aud take two parts. (40). Prom one

1. Oh. 1. 10c, 101.

2. Note the difference between the Sfit&kshari and the Viramitrodaya

in the interpretation of the word According to the 2Iitik;hnrt, after

giving ono sixth to the finder. The king should take the rest. According to

V. M. the king should take one-sixth. Shlapani agrees with the AtiUkjhari.

3. Oh. VIII. 36. 4. Ch.HI. 36 -4t.



7KfT Vtrjirmlrodajn 5'ulapAni—Remit lo (fie finder. f Ydjnavulkya
IVerttt 31-35.

who has not reported the find and who has boeu foun i, the king should

take the whole (41).” Thus the test of Vasiehtha* viz. “If he finds

property (the owner of) which is not known, the king should take it up,

and should give one-sixth portion to the finder”, has a reference to s

5 Sudra, in pursurance of the text of Vjshpu. (34, 35).

S'ulapapi

Yajnavalkya, Verse 34.

The king having found an ownerless treasure-trove deposited a

long time ago, should give a half to the Brdiimanas. A learned

10 Brahmana,1 however, should take the whole ; he need not give a portion

to the king. The Authour states the reason : since of all kinds of wealth

he is tbe master, as says Manu* :
“ Whatever exists in this world is the

property of the Brdhmana ; other mortals subsist through the benevolence

of the Brdhmana-" This also applies in the case of a deposit by others.

15 As says Bbaradwaja : “Upon finding a deposit laid by another, ono

should take it to the king
;
every treasure-trove must go to the king,

of all except the Brdhmana.*’ (34).

S'ulapani

Yajnavalkya, Verse 35 .

20 When a treasure-trove belonging to himself has been found by a
Brahmana who is not learned, or by the Kshatriya and others, according

to Narada ; “The king should take a sixth share;" and according to Mann
and others, a small portion is to be taken according to the qualification

of the finder. For a deposit not belonging to oneself, however, after

25 giving a sixth portion to the finder of the deposit, the remainder the king
should take. As says Va;ishtha' : "If one happens to find an ownerless
deposit, the king shall take it up, after giring a sixth portion to the

finder. If a Brihmana finds it, and he is one who carries on his own
duties, then the king should not take." When ownerless wealth, as well as

30 wealth the owner of which was known, was n0t reported, but came to be
known by the king, then that wealth as well as a fine, the taker of the
treasure should be made to pay. So Narada ; "Even a Brahmana upon
finding a treasure, should inform the king

; wbat is given by him, he
may enjoy ; lie would be a thief if he docs not inform." (35).

1. Ch. HI. 13. 2. i. «, who Cals tlia treasurers. 3. Oh. 1. 100.
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—

WittWt taien aicay hy robbers. ygj

The Author mentions (the rule) about property taken away

by robbers

Yajnavalkya, Verse 36

The king should pay the wealth taken away by the

robbers (and recovered by him from them) to the people of 5

his country
;
and if he do not pay, he incurs the sin of the S'

robbed as well as of the robbers.

Mitakshara:—Chauraih rhtam, taken away by the robbers,

and conquered back from them. Janapadaya, to the inhabitants

of his country. Whosesoever tint wealth be, to him should it be given 10

by the king; hi, if, *>, since if, adadafc, he do not pay, yasya,

whoseso, that robbed wealth may be, hs (the king) incurs the sin, tasya,

of him, i.e , of the robber. As says Manu, 1 “ Property stolen by

thieves must be restored by the king to (men of) all classes (varna )

;

a king who uses such (property) for himself incurs the sin of a thief. 15

if after recovering from the possession of the thieves he enjoys it

himself then he incurs the sin of a thief.2 If, however, he neglects

the (recovery of) property stolen by thieves then he incurs the sin
1 of

a citizen. If after trying to recover property stolen by the thief, he

is not able to recover it, then in that case he should pay as much 20

amount from his treisury. As says Gautama3
: “ Having recovered

property stolen by thieves, he shall return it to the owner. Or (if

the property is not recovered) lie should pay ( ts value) out of his

own treasury. ’’ And oho, Krishliadwaip&yana :
—

" If a king

is unable to recover property stolen by thieves, that (amount) should 25

be paid from his own treasury by the king who is (so) unable.
”

Here ends the chapter on Special rules of Procedure.

1. Ch. VIII 40.

2. These expressions require an explanation. They supply a good

illustration of the tone style ®f the JVntbor : In the first expression by
wliat is intended to convey to t lie reader is that he incurs

the same reapmsibUity aid criminal liability as a thief does. While the

expression 3T=172R fjrsinu'aiH ( incurs the sin of a citizen means that he

incurs the same responsibility' which a citizen does by not assisting or

neglecting tho recovery of robWd props rty.

3. X. 4G.47.
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L Vent 33.

Viramitrodaya

In regard to property carried away by thieves, the Author states

a special rale

Yajuavalkya, Verse 36.

What was taken by a thief, or property of that kind, after taking

5 it back from the thief—and when that is not possible, even from his own
treasury, jdnapaddya, ‘to the people of his country', i,;,, to the

inhabitants of his territory, deyam, ‘should be given’.

By the nse of the word tit, 'however', are discriminated the matin'*

over to others than the people of bis country, and a deduction of a portion

10 for himself according to law. f]i, ‘and if’, i. e., since, that property

which was taken away by the thiefif not given back to him to whom
it belonged as owner, the king incurs the sin of the thief—i.e., the sin of

a kind which is incarred by theft.

That say b Mann:* “Property stolen by thieves mast be restored

16 by the king to (men cf) all classes (rarndr) ; a king who uses each

(property) for himself incurs the sin of a thief ”.

In the Mahabharata also : “ If a king is unable to recover

property stolen by thieve?, that (amount) should be paid from his own
treasury by the king who is (so) unable (30).

20 Here ends the Chapter On Rules of Procedure in the commentary
on the Srnrti of Yajiuvalkya

S'ulapani

Yajuavalkya, Verse 36.

What was taken away by the robber, should be restored by fbe
25 king ; since, he to whom that wealth belonged, of him he acquires the sin

If be do not recover that property, he should give from his own treasury.
As says Vishnu :* " What was taken away by a thief, should be
recovered and paid in entirety. If not recoverd, from the treasury
itself.’* (36).

30 Thus ends the Chapter on Judicial Procedure

1. Ch. VIII. 40.

2, Oh. HI. 45.
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Chapter III.

On Recovery of Debts.

# After expounding the * Rules of Procedure ’ in general and

particular cases, the Author now expounds the

Sevenfold division Chapter on ‘ Recovery of Debts ’ the first of the 5

of the Chapter on eighteen titles of law, beginning with the text'-’

recovery of debts. “An eightieth part is the interest”, etc., and

ending with the text'-
2 “The pledge shall be

(allowed to be ) redeemed after double the principal has been

received out of the produce." 10

This title of “ Recovery of Debts ” has seven points (for

consideration). (1) The kind of debt which should oc paid, (2) the

one which should not be paid, (3) by what person should be paid,

t.e., by one holding a particular capacity, (4) at what particular time

to be paid, (5) and in what way to be paid—in all, five points for lfi

the debtor
;

and for the creditor, two, viz., (G) the mode of

advancing a loan as also, (7) the mode of recovering it. This,

moreover, has been made clear by Naradd3
.’ vis. “ Which debt must

be paid, and which may not be paid, by whom, where, and in what

way to be paid, and the rules of advancing and of recovering (loans) 20

are said to make up the (title) ‘ Recovery of Debts

Of these the Author states the rule regarding the advance (of

a loan) by the creditor, as it is the first of all other points of

inquiry).

Yajnavalkya, Verse 37.

An eightieth part (of the principal) is the interest 2"»

(allowed) every month when the debt is (secured) by a

pledge. In other cases it may be two, three, four, or five

per cont f respectively, according to the order and class

(of the debtor).

1. Verio 37. “ Verie ti.

3. Ch.I. X.



764 MltikjharA—Hate of interit!. r Yijnavattga

L i'trie J7.

Mitakshara :—Masi m&si, every month, i.e,. month by

month. Bandhaka is that which is deposited
*' Page 2S. as a security, i.e

,

pledge. That which is

(accompanied) by n pledge is- called

5 sabandhaka, a transition icith a pledge. In such a secured

transaction, the interest on money advanced

In a transaction would be one-eightieth part (of the principal),

with a pledge an according to law. Anyatha, in other cases, i.e.;

eighteenth part is in a transaction without a pledge, varn&nam,

10 the interest. of the classes, kramepa, according to the order,

ie., oE the Rrahmanas and others, dwi-tri-

chatuh-panchakam, two, three,four, or five, par cent is according

to law. In the case of a Briihmatyx debtor two per cent.,

in that oE a Kshalriya three, in a Vais'ya Eour, and in a S'udra

15 five, and (this) every month. Two, or- three, cr four, or five

(make up the compound word) two-three-four-five. A hundred in

which such an interest is given is
“ a hundred with two-three-

Eour-five. ” As per the following rules oE grammar vis. "The1

affixes, mentioned above2
, have also the 6ense cf an interest, or a

20 rent, or a profit, or a tax, or a bribe given thereby or in that,”3

“ The affix Kan ( ^) come-,4 after a numeral when it does not

end with fcl or 5Pt,”
s and the rule to be observed here is the one

stated in the Grammatical Sidra I. 1-72 vis, “An injunction6

which is made with regard to a particular attribute, applies to words

25 having that attribute at the end as well as to that attribute itself.” 7

1. FailiDi 5-1-47. 2. ». «. Fanini V. 1-1-46.

3. IMuini V. 1. 22. 4. •. g. in the termination.

6. Tho word m*T^( (cs V, I. 61 )is to be read into the Sutra, so that

the whole Surra would read by adding, to the portion given above, the following
—“ The sense. ni the affix beinq, that tin hereafter uijt.o V,. 0,3..

”

6. This i. e. the
(
Panini 1. 1. 72 ) is a rule of interpretation.

When a rule is made with regard to a particular attribute or letter, it also

moans *ords having those attributes or letters at their end. Thus tinder the

rule sn^(III. I 07.)—“Tho affix comes after a root that ends in a vowel’'

roots ending in vowels as well as roots consisting of a single vowel aro

included.

7. For a clear understanding of tho bearing of the«o rules tspon the
text, mark the following observations : Tho compound word fjpsqj
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Verst JT. J

Interest upon iuterest is' (called) compound interest; it is

(called) KcflikA when it ia (payable) per month
;

it is K&rita when

it is fixed according .to the wish (of the parties) ; it is Kdyikd when

it is in the form of bodily labour ” (the stipulation that) ‘ the interest

in this will be taken every month ’ is (an instance of) a Kdlikd. This 5

very (species oE) interest becomes Kdyikd when it is receivable per

day and the period is divided by the calculation of days. Moreover,

Narada 1 after stating that ** In the SdsCras interest is declared

fourfold viz- Kdyikd, Kfflikh (periodical interest), another called

Kariku (stipulated interest), as also the compound interest (chakra 10

vriddhih )” has srid :
—

** Interest2 at the rate of one Pana or quarter

of a Pani payable constantly 3 and without detriment to the physical

health is denoted Kdyikd interest. That which runs by the month

is termed Kdlikd (periodical) interest That interest is Kdr'ttd

(stipulated) interest which has been promised by the debtor himself. 15

Interest upon interest is called Chakravrddih (compound interest)/’

Sulapani

The Author states the rules of interest according to law

YajfiavaJKya, Verse 37.

Upon a security being taken when a hundred jxinas arc advanced 20
as a loan, an eightieth part i. e. one and a quarter puna every month

ii»3 baen explained and solved as gi «n 3«(l «Tt Acc. ( Sk page 28 Jin** 4-5 j. for

this tlio authority is ( V. I. 47. ) under winch rule tho affix is added

to a word in tho firBt case ( ) in construction. Tho sense of the affix is that

of a locative (3?itq^) Then the ending in is explained by tic

rule tifiiw. &c. ( V. I. ) And lastly by the the application of

tho first »nlo is extended to all the members of the compound, and thus is

brought out tho meaning of this compound word ns explained in line 6 on
pago 28.

1. Oil. 1. 102-104.

2. the reading in Dr. .Tolly's edition.

3. STSit—l S’as'vat—) has the force of constant repetition. Hero it may

oven bo rendered as ” every day ”
( sits lire 9. ) —( KiyAvirodhitiJ )

The translation adopted here is in ascordarco will, the gloss of BSIotnldiatti

( sco Bilam. Sk, p. 51 T. 14-15) Bjlmspati k Vyisa ( *ca Sacred Books of tho

Kail Arc. XXXIH p. 07 note).

Dr. Jolly, however, translates it ar—'* Without diminishing the

ptincipal”, and tho translation appear* to !>« based on the following gloss by

Asshiya, “ ;*T4 I 5^8?*: I
”
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becomes the interest. Anyalhu, ’otherwise* when the money is advanced

without security, two, three, and four payas shall be the interest payable

by the Brahmana and others in the respective order.

Vyasa states a special rule : “In the case of a loan with security

5 monthly interest is declared to be the eightieth part ; a sixtieth part when
there is a surety ; and two per* hundred, on a loan without any security."

Brhaspati 7 mentions the kinds of interest: “The Kdyikd, (by bodily

labour), the KtUikd, (periodical interest), and next, the wheel interest

—

Chakra vrddhi—(compound interest), the Karitii (or stipulated interest), the

10 hair interest the

—

Sikhu—and the interest by enjoyment Bhoga" Kdyika

‘by bodily labour', e.g. by milking and driving cattle, and such other

labour; KdliHd, ‘periodical* e. g. every month. Interest upon interest is

wheel or compound interest; that which was stipulated by the debtor

himself is KdriMi the hair-interest is that which is taken every day; Bhoga,

15 ‘by engoyment’ such as the rent of a house, profit, or the fruit of crops &c, •

Brhaspati' : “Hair interest, bodily interest, and interest by enjoyment

shall be taken by the creditor 60 long as the principal remains

unpaid." (37).

The Author mentions other varieties of interest by reference

20 to particular (classes of) debtors

Yajnavalkya, Verse 3B (1.)

Persons (usually) travelling through forests should

pay tsn per cent, and those who travel by sea twenty
per cent.

25 Mitak^hara :—Kdnldra means a forest ; those who go
there, are kantaragdh, persons travelling through forests. Those

who borrow money by interest and enter dense forests which
involves* danger to life and property should pay ten per ceut and

those, icho go to the sea, samudragah, twenty per cent., also per

30 month.

The meaning is this : The creditor should take ten per cent

from those who go to the sea, as there is a danger of the loss of the
principal also.

1. fiftieth part. 2. Oh. Xt. 6, p, 7. 3 Oh XI. 21.

1. Lit. which creates an apprehension about tho destruction of life
and properly, *
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Verst 38 (3). J

Now the Author describes stipulated (Kdritd) interest

'Itt

Yajnavalkya, Verse 38 (2) 10

Or all should pay what they had agreed to among
all classes.

Mitakshara :—Sarve va, or all, Br&hmanas and other

debtors whether secured or unsecured, swakrtam, what they had

agreed to i. e.t promised by them, vrddhim, sarvasu jatishu 15

dadynh, interest among all classes, should pay. Sometimes interest is

payable even when not stipulated for. As says Narada1
: “No interest

Bhall ever be charged on friendly loans, unless there is an a*greement

to that effect. Even if there be no agreement, interest accrues on

^ich loans after the lapse of half a year.” 20

For one, however, who goes to another country after taking

a loan for use, Katydyana2 has laid down a rule thus :
—" If one

after obtaining a loan for use without returning it goes to foreign

lands, that loan of bis will be charged with interest after the lapse of 25

a year.” For one, moreover, who after obtaining a loan for use

and without returning it, even when he was asked, goes to a foreign

region, the same Sage3 has laid down the rule vis. "If,

one goes out to a foreign region without returning a loan

which he had obtained, and which was demanded back, that 30

loan becomes chargeable with interest after the lapse of three

months.
”

He also, who while remaining in one’s own country, does not

return a loan for use when asked for, Bhonld be made to pay interest

by the king from the date of the demand. As has been said* “ He, 35

however, who while remaining in one’s own land, does not' return a

loan for use when asked for, should bo made to pay interest from that

time, even though it was not stipulated and he be unwilling.
”

a. Oh. 1.108.

0. Verse, 503.

18

2, Yem, 602.

4. Bjr Ktttjijaua, Verso 504. -
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lrer»«35, 3?4,ae (t)

Narada’ has .laid down an exception to the unstipulated

interest, mV- “ The price oE a commodity, wages2
,

a deposit, a fine

i
which had been fixed, a gift without consideration, a gambling'

debt, none of these bear interest unless specially provided for.

"

5 Avivakshitah, unless specialty.provided for, i.e. unless stipulated for.

S'filapani.

YSJuavalkya, Verse, 38.'

By a mountainous road or by the sea when one goes out for trade,

these when there is no security, should pay ten panas and twenty panas
10 respectively. On account of the contingency of the loss of the principal

itself is the payment of larger interest

The Author mentions another alternative to the rule stated in the

text’: “In ‘the order of the Vnrnas, two, three &c.” dadyunvdi, ‘or should
pay &c.

'

20 Y^Jiiavalkya, Verse 38A.

Interest upon interest is compound interest ;
interest payable every

month is periodical interest (K<ilihi). When stipulated by himself, it is

stipulated interest (Ktfrika). The is by bodily labour.

This is explained by the statement itself. In some books this

25 verse is not stated.

•* Page 29.

Now the Author mentions special kinds of interest by

i reference to perticular tilings. The interest on the females of beasts

(

is their progeny itself.

25 Yajiiavalkya, Verse 39 (first quarter.)

In the case of female boasts the interest is their

progeny itself.

Mitakshara Of the females of be«t*, santatireva,

progeny use!/, is the interest. Such a transaction would 6e possible

30 in the caBe of one who is unable to maintain the female beasts and
who wishes them to be well-fed end to bear progeny. The creditor

will have the milk and labour.

1. Introd. II. SC.

2. is a better and correct reading. The reading in the print
'jfa >» EOt correct. 3. Yajfiavnlkya. II. 37.



YdjnavdUcya’l 1

,
MitMceftari—Accumulated Mtreill—limits of, 7gQ

Parse 39 (2).J

'

When something is given as a loan and the loan has remained

over for a long time even without recovering any interest, what is

the maximum limit for the accumulation of interest in several kinds

of properties ? (Anticipating this question) the Author proceeds :~—

Yajnavalkya, Verse 39 (second quarter.) 5

The utmost limit for ( the accumulation of) .interest

is eight-fold in the case of a fluid, and fourfold, threefold,

and twofold in the case ofcloth, grain and gold respectively

( of the principal loan advanced ).

Mitakshara Rasasya, of a fluid, i.e., in the case of oil, 10

ghee, etc., upon which no interest has been

Accummulation in received, and the loan has remained standing for

the caseof fluids etc. along time, the interest as agreed to by the

parties would he accummulating—such nccum-

rauladon would be asht&guija, eightfold
,
para, utmost limit, i.e., 15

cannot nccummulate beyond that- Similarly of doth, grain, and

gold, wastradhanya-hiranyanara, would respectively be fourfold,

threefold, and twofold the utmost accummulation.

VaSishtha,1 however, has mentioned a threefold increase in

the case of fluids

—

4
‘ Gold (taking) double (its value on repayment 20

and) grain trebling (the original price). (The case of) fluid?,
2 has

been explained by (the rule regarding) grain, as well as (the case of)

flowers, roots and fruit. In the case of these three tbinga which are

sold by weight the increase will be eightfold.”

Manu3 on the other hand, in the case of grain and also 25

flowers, roots and fruits has mentioned a fiveEold increase. “On
grain, fruit, wool or hair (and) beasts of burden it does not increase

more than five times (the original quantity). S'adah, grain, the

produce of the field, such as flowers, roots, fruits, etc-; lavah, tcool

or hair, the wool of a goat; the hair of the Chamari Cow, etc; 30

wahyah, beast of burden, the ox, horse, etc
, i-e., the accummulation

of interest in the. case of grain, fruit, wool, or hair and beasts of

1. Oh. IX. 44-47.

2. Dr. Bnlxler translates ret: ( )
as flourishing substance^.

3. Ob. Till. 151,
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burden does not extend beyond a fivefold (of the principal). There

too, the rule should be applied after considering the capacity of the

debtor as well as the state of things at the time, such as famine, etc.

;

This1 (rale) moreover is to be understood as applicable in the

5 case of one transaction and one payment. If there are separate

transactions with different persons, or even if the person is the same

but there' are different transactions on more than one occasion, gold,

etc., would indeed increase as beEore, even beyond the twofold and

and other limits. And even in a single transaction, when the

10 interest is recovered daily, monthly, or every year, and thus it is not1

possible that the amount payable by the debtor might become

twofold, the amount as made up of the interest recovered before,

does certainly increase beyond (the) twofold (limll). As says

Manu3 “ In money transactions interest paid at one time (not by

15 instalments) shall never exceed the double (of the principal)/'

“Recovered* at one time” is also another reading. Kus\da is

money utilised for accumulation. Increase of that is Kuitda-

Vrddkih ; (such an increase) does not exceed i. e. does not rise

beyond the double, if paid at one time, i. t. lent at one time. It

20 exceeds beyond the double when the dealings are with different

persons and give rise to separate transactions.

In the case where the reading is, “ recovered* once ", it should

be explained to mean that the interest would exceed the doable

when recovered in instalments from the debtor every day, every

25 month or every year. Moreover it has even been said by
Gautama5

.
—“ If in a transaction the loan remains oatstanding for

a long time, the principal may be doubled. ” (Here) by the use •

of the singular number in " a transaction ” ( prayogasya) an increase

beyond the double appears to be intended in the case where the

30 transactions are different. By the use of the expression "outstanding
for a long time **

( chirasthane ) an increase beyond the double has

been indicated in the case where the interest has been recovered in
Email quantities*. (39)

1. Bee D‘$dum tj. Rtmthnitdra 20 Dorn. Cl 1-813.

2. Read lor 1. SO page 29 gee Bllamhhattl Bk.
P. 67. L. 1. 3. Ch. VIII. 15. 4. 5. Ch.SU.8l.

0. In other words it does fctUd capitalisation of interest seo vs.
Bopw 24 Bom. 805.
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Vent) 37, 38, 39

J

Ylramltrodaya—Rules ns to interest. m
. Viramitrodaya •

. . v.

Now, of the Chapters on Vyawdhdra to be expounded, following

Mann and otherB such as in the text “ of these, the first, the Recovery

of Debts ”, first in regard to the recovery of Debts, technically

dealt with by Narada* thus: “A debt which must be paid, and that which 5
may not be paid, by whom, where, and in what way to be paid, and the

rules as to the advance and the recovery of IoanB, are said to make up the

(title) 'Recovery of Debts, (1) (and) It is called kuSida*; because by it is

their living (aecared) by the money-lenders. (98) ” The Author points

out the rules of adjustment by the end of the Chapter. There, first the 10

Author States the (rales as to) interest

Yajnavalkya, Verses 37, 38, 39.

Sabandhake pne, * in a debt by a pledge the amount invested

such as gold, &cM will be liable for two, three, four and five per hundred,

respectively in the order (of the classes). Therefore the result is that 16

by a BrAhnana debtor who has taken a loan of a hundred of gold, &c.,

with a pledge, should be paid every month two of gold, &c. ; by a

Kshatriya, throe of gold, &c., by a Vais'ya, four of gold, &c., and by a

£adra, five of gold as interest to the creditor. Similarly also, by a parity

of reasoning, it should be understood that in a debt with a pledge, where 20
au eighteethpart is the interest, fora hundred of gold and the like,

lass by two mfishae, interest should be at two (per haired) and onwards.

,
“Even* when there is no pledge, but there is a snrety, when it is

without transfer, two per cent, per month has been stated”.

Sdshjabhdyak, ‘ together with its eighth part ; of the eighth part, of the 25

eightieth part together with that, the eightieth part. Here aho in the

case of a Kahntriya debtor and the like a larger rate is to be understood,

by a parity of reasoning.

Kdntdraydb, 'travelling through forests' for a larger profit; debtors

who are in the habit of trafficking through forests and the like places 30

1. Oh. I. 1.

2. Ch. I. 08. Lending motey at interest. Brhaspati (SI. 2) derives this

word thus: HiXjtV. wpft I *$l?U?«PTs ryrq ll which

however Is characterised by Dr. Jolly a* fanciful. The rule of the Mahoraetlan

law, however, laying a han against interest is expressive of the same sentiment.

• 3. For this text, no Aothor is qnoted
;
nor is the t xt quoted in full.

From the comments of Jfitramisra, the word sriirw appears to be-in the

omitted portion. This text has a resemblance with the text of J'yata which

runs thu»: *nu strfn: v.fi «nn: 63*5: \ irovA fsrxffji Tpen: n

( see Yyawahira MayQkba p. 75 1. 3 ).
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shall pay s'atam disakam ,
‘ten per cent.% i.e.

t
hundred plus ten. Those of

the sea, however, with the object of making big gains being in the habit c{

journeying over the seiB, twenty per cent., twenty pins one hundred,

should pay every month. Thus the conclusion is that for a hundred of

& gold, those retorting to the forests should pay ten of gold, and the

seameD, twenty of gold.

Where, however, a higher or a lower rate of interest than what is

stated above has been agreed to between the debtor and the creditor,

there, that interest, tarce, 1 all the Bthhm&na and other debtors,

10 sarvAsuj&lishu, ‘ among all classes *, as far as the mixed classesa of

creditors should pay.

Of the hypothecated beasts such as the cow and the like, or

women, such as a female slave, &c., progeny itself is the interest for tie

mortgagor of tbe cow, &c. Here according to Ratnakara it ehould be

15 understood that in the case of the mortgagor who is unable to maintain

them, tbe maintenance and the progeny of the cow, &c., and the female

slaves, etc., is expected, and of tbe mortgagee tbe milk and the service

are incidental to the pledge. Others, however, explain that in the case

of the cow, the female slave, etc., deposited as a pledge, the owners of the

20 cow, etc., the debtors should pay tbe interest, and when that ia no'

possible the progeny itself is (to be regarded as) tbe interest.

Now the Author states the highest rates of interest : Of a liquid,

snch 88 clarified butter, etc., when pledged as fora debt, when remaining
over for a long time, the interest shall increase npto eight times. By the

25 word pard, ‘ highest ’, is indicated that in the case of ou increase in the

1

fields, etc., even when it is possible to measure it, it is excluded.

Similarly, onwards, of the cloth fourfold, of the grain three-times, and
of gold two times is the highest increase.

Here, in connection with the portion relating to increase,

30 Brhaspoti* says :
“ Interest has been declared to be of four sorts ; by

others it is stated to be of five-kinds ;
and by others still, it has been

declared to be of six kinds. Learn these by their characteristics:

KdylhA (bodily interest) ; and the KAlikA (periodical interest) ; similarly

also Chakratrddhih (compound interest) is another i then tbe KAritd

35 (stipulated interest), S'ikhdtTddhih ‘hair interest and similarly also the

Bhogaldbha, interest by enjoyment. Of these, the characteristics and

1. ». «. although the object pledged, may actually Increase more thin
eight-fold, and although it Is possiblo to assess such increase, any higher
amount is excluded by thif rule,

2. Ch, XI. 4, 6.



Vlr»inUrod»yo-C»!»?»«»j
•»«"“ {lc - 773

- -- *,^»-— -»-?^ **

stated to bo legaUntereat, sinceJ«l*
fo[ gaia_„ By llcairt&m, 6

three per cent, one does not b
there will not be n higher interest

• what was
" More, however, would

than what wfts stipulated for. That also is b

be against the law.
. . i the interest for a month

Harita also, “ Sar
(I, two months or four mouthB until 10

is eight pan**': thus it ^ “s^i interest ,
b, this, one

it reaches the double, "h»«j
„ double', i.e., becomes double;

does not swerve from the law,
mo[0 than th,t . The legality is

I a Ve'gard ' t^tho*afo r'e stated interest always for V.,s>s. The word« ^
indicates that it holds in ‘h“M ‘ of “ ‘

c8 , tsinly illegal. So Bays

r with taiere,t ’
tMt iB osnry ’

“nl ”

-":;i to the

tions, interest paid at one time,
,

h U^ ieMt. of burden it must

S -t o' Katyayana* r »**«..

^n^ect ’» ' ,c, r ',r0^°
C

*j^
1™*

8^

I1

pjQincts ofanimal,, hair, on products of 30

a
•
»a

b;..ts of harden, (shall) not (b.) mor. than five

i.
*'•*• th0 SfS* «*>' Eta pi ii

3. D“* BOcowrie. and ctherwifc.

1.&5. Both are come, severally
. c!l . ym. 151.

S, Cb. SI. 13-
o. Ch. SII. 33.

g, Yereo, 610.
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(the original).'’ 4 Products of nnimals other than ghee, each

as milk, etc.

“ For all sorts of oils, and j£or the different kinds of epiritnoas

liquors, and on clarified batters, the Interest has been declared to be

5 • octuple, as nho for molasees and salt ” vide the text of Katyayana

Brhaspati* s “ On precions metals, the interest may make (the

debt) doubles on clothes and baser metslB, treble; on grain,

quadruple has been declared j so also on vegetable products, beasts of

burden, and wool or hair * Vegetable products prodacts of the field,

10 other than corn, such as fruit, etc. Also' :
41 It has been stated to be

quintuple on pot-herbs ; sextuple on seeds and sugar-cane ; and on salts,

oils and spirituous liquors, the interest has been slated to be octuple;

also likewise on raw sugar and honey, if the transaction be of long-

standing.”

15 In the case of corn, the mention of a double and various other

rates is to be determined by regard to the price (into money). Thus, at

the time of the advance, before the appearance of the crop a particular

kind of ptice, if after the appearance of the crop it is reduced a little,

then double, in case it is reduced even more than that, treble, further

20' more than that, quadruple, and further on, at the utmost reduction,

quintuple, it becomes.

However all this statement about the increase of interest is by

weight only, in accordance with the text of Harita: “ In course of time,

double the quantity of grain increases aB if treble.” Or, in the order of

25 the varws are the four kinds of increase to be adjusted. According to

theS'ishtas; “ If the grain becomes treble, according to the time and'

prosperity”. In the case of beasts of burden, etc., by regard to the
difference in the price, time, and the place, the different rates of interest

are to be settled. Thns enough of prolixity.

30' 1 Now the prohibitions regarding interest4
:

41 The price or value

of a commodity, wages, a deposit, a fine, what has been nsnrped,’ etc.

AVhat has been idly promised, and what Las been won at stakes at

dice; these do not yield intoiest, except under a special agreement
(to that effect)”, * a commodity i.e., a fair able aommodity ‘ wages ',

1. Verse, 611. 2. Oh XI. 13.

3. Oh. XI. 14, 16. 4. Nirada IL 36.

'

"&• HlftsiIoFU other reeding* are (1) rrsmqrj*—1'what • has been
abandoned (by one and found by another); I)r. Jolly’* edition (2) JranmSwr
(a fine) which has been ordained (V. Usyukha).
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* °

i.f», salary ;
* usurped % i.e„ obtained by fraud, deceit, etc, ;

‘ an idle

promise’, a donation without regard to dharma ;
* by dice ’, in the course

of gambling what is staked ; these, udIobs specially agreed npoD, i.e.,

where interest has not been determined upoD, do not increase.

Katyayana'i “On hides, crops, wines, and one’s gamblingdebts, price 5

of commodities, always in alt these, and on the bride-price of women, there

can never be interest ;aa also on debts incurred as sureties ‘Incurred as

sureties for a surety made liable for payment on account of suretyship.

Samvarfcah .* “ No interest can be charged on woman’s property,

on profits, and on a deposit remaining ambiguous, also for a suretyship, if 10

not specially stipulated”. Vyasa: “Suretyship, a pledge which has

been fully enjoyed, (aud) money not accepted even though tendered, do

not carry interest against one who has approached; (as also) a fine, and a

bride’s price which had been promised ‘ Of one who has approached ',

i.e., of the debtor who is under the control of the creditor—which the 15

Author himself Btates hereafter by the text’: ‘When tendered, does

not accept, etc.* (37, 38, 39).

S'Glapani.

YajSaralkya, Verso 39.

When a she-goat and the like, or a female-slave and the like, are 20

pledged as Becurity, and no other interest is possible, their progeny itself

is the interest. In the case of oil &c., when plodged lor interest, the

utmost interest is octuple together with the original *. e. the additional

interest. In the case of clothes &o., in the order of enumeration,

quadruple, treble, and double is the utmost interest. 25

As to the text of Brhaspati1
: “On gold, the interest may make

double; on clothes and base metals treble; on grain.it is stated to be

quadruple, and so also on edible plants, beasts of burden, and wool or

hair", that is to be explained, by regard to a longstanding loan and a loan

of short duration. £adah, ‘edible plants* i.e. the fruit of trees &c. IVdhyo, 30

‘boasts of burden,’ such as a bullock and the like. Ixxvah, ‘hair,’ such as

the Ohamara &c. (39).

Rules regarding loan transactions have been laid down

(above). Now follow the rules regarding the recovery of property

advanced as a loan

J. Verso, SOS,

3. Oh. XI. 13.

19

2. Y2j5.II.44.
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Yajnavalkya, Verse 40.

One (a creditor) would not be blamed by the king

for trying to recover an acknowledged debt ;
and if the

debtor complain to the king while the debt is being

5 recovered from him, he should be fined and made to pay
(back) the loan.

Mitakfhara :—Prapannam, acknowledged t. e. money

admitted by the debtor, or proved by means of witnesses &c

;

sadhayan, trying to recover, i. e. a creditor recovering by Dharma
10 and such other means; nrpatema vachchyah, would not be blamed

by the king *'. e. will not be prevented.

The Dharma and other means have been pointed out by
Manu' : " By moral suasion, by a suit at law,

* Page 30, by deceit, or by starvation

1

,
a creditor

. may
15 recover property lent, and fifthly also by force.

”

By moral suasion, Dharmena, i. e. by affectionate words and a

straight talk. By a suit at law (Vyawabflrena) i.e.

Means of recover- by such means as witnesses, documents &c. By
ing a loan advanced, deceit (chhaiena) e. g. by taking ornaments &c.

20 under the pretext of some ceremonial celebrations

&c. By starvation (acharitena ), by abstaining from meals. By the fifth,

viz, by force i. e. by imprisonment with iron fetters &c. ( *. e. to say )

money advanced for accumulation (of interest) should be recovered to

oneself by these means.
^

25 By saying “ For trying to recover an acknowledged debt”

the Author indicates that he should be prevented by the king, from

recoverinc a debt which has not been acknowledged by the debtor.

1. Cfi. VZH. 4V.

2. is another reading. Dr. Bnhlor translates U as a
customary proceeding, which he describes as—killing one’s (?) wile, children,

and cattle and sitting at the debtor’s door, or by the creditor’s starving himself

to death. This is based on the following text of Bjahaspati cited by Ktdlula: ,

’rew'T St'qTTW ri ”
I1 It will be clear

that this is the ptocoss of Bitting Dharapa or making the TrSgit and it is doubtful
how far it deserves the exalted name of “ A customary procedure.” In this

View (by starvation) is a better and more expressive reading.
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7

Verte 40. J
1

This very thing has been made clear by Katyayana-1 thus : “ A
creditor who harasses a debtor who is demanding a trial, shall forfeit

his claim and pay an equal fine

Where, however, a claim has been (made to be) admitted by

Dharma and other means, and if then while the amount is being n

demanded or recovered, the debtor goes to fchekmgand complains against

the creditor for trying to recover his due, that debtor becomes liable

to he punished with a fine according to his capacity ; and, moreover,

he is made to pay the amount to the creditor. The modes of

compulsion by the king have been thus indicated:2 ‘'The king should 10

make a Br&hmana pay the creditor only by gentle persuasion, others

according to the usage of the country. The wicked should be

made to pay by compulsion. An heir and a relative also should

be made to pay by recourse to deceitful tricks ”, The text:
3

"If

the debtor complain to the king while the debt is being recovered”, 15

should also be understood as a counter-illustration of the text: " In

a way which is a violation of the (law of) Smrtis and usage.” 4
(40)

Viraraitrodaya.

Now the Author describes by four verses the process of recovering

debt* 20

Yajfiavalkya, Verse 40.

Prapannam, * acknowledged % admitteed by the debtor
j

artham, * debt *; sddhayan, ‘ trying to recover *. “By moral suasion,

by a Bnit at law, by artful management, or by starvation, a creditor

may recover property ; aad fifthly also Sy force” by the methods as thus 25

stated above by Manu,‘ when recovering back, the creditor, n^pater r.a

v&cfiyo ihavet, * should not be blamed by the king i.e., will not be

prevented by the king.

Sddhyam&mh, * while the recovery is being made \ i.e., by the

method stated being applied against him, with a view to ward it off. 30

nrpam gachchhan, 4 going to the king ’, the debtor when not

1. Verse, 580.

2. By KatySyana, Verses 5S7, 588 ; other readings are, W3TH r... i

ec? sift n sfSnn wilrt : 1 35uwr?f«n:
ih«ii 3.' YSjfi. II, 40.

, 4. Y&jii. It. 6. (See p. 645, 11, 10-20). 5, Ch.VlH.fi0.
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incapacitated Bhould be final and should ba compelled to pay the amount
to the creditor. By the use of the word cha, ‘and % is added that even

though without making a complaint to the king, he doeB not pay the

amount through tarbalance, etc., the debtor should be compelled to pay

5 the amount, and should be punished also. (40).

8‘ulapapi.

Yajfiavalkya, Verse 40.

While a creditor is trying to realise an admitted claim, if the

debtor complains to the king, he should not be charged thus viz. "How
10 do you do this ? ” Whsn the debtor is being compelled by force, and ho

complains to the king, then he should be compelled to pay the amount to

the creditor, and the penalty should be taken by the king himself. (40).

When several creditors appear simultaneously, against a debtor

who is one only, in what order should he be made to pay by the

15 king ? (Anticipating this question) the Author says

Yajfiavalkya, Verso 41.

A debtor should bo made to pay his creditors in the

order of the receipt of the loans; after paying off a,

Brhhmana (creditor), then alone the ruler of men ( should be

20 paid).

Mitakshara :—When the creditors are of the same class, the

debtor should be made to pay, by the king, the creditors in the

same order in which the loans were taken. When, however (the

creditors) belong to different classes, the Brfthtnana (should be paid)

25 first, and then the rest in order. (41)

Viramitrodaya.

When there are several creditors, in what order sbonld he be made
to ray the debt? So the Author gays

Yajnavalkya, Verse. 41.

30 Among creditors of different castes, first having given to the
Br&hmans, although incntred after, that of the Kshatriya, and thus
circumstanced he should be made to pay the debt to a Veisya. There
also, the special point, by a parity of reasoning, is that after paying the
Vals'ya, then tho debt of the £ftdra should !>e ordered to be paid. Of a
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‘

learned BrAhmana, as also- of a king the debt should be paid even
without paying any other debt excepting that of a BrAhmana.

That says Katyayana’ :
41 Bnt when there are several debtsj

whatever is incurred first, should be paid first, bat that owing to a king

should be paid after that owing to a learned BrShmana (514). Where 5
several loans are incurred on the Bame day, in such a case one should put

the debt on an equality, as far as the acceptance, maintenance, and profit

ate concerned ; otherwise, however, in the order, (513), When a creditor

established that a particular commodity was secured with hie money,

that money should he paid by the debtor to him alone and not otherwise 10

(515)”. The king’s debt should be paid even before that of the learned

Brittioiana, having regard to the order stated in the text*. (41).

S'filapani.

Yajaavalkya, Vorse 41.

When there ore several creditors, the debtor should bo ordered to pay 15

the debtB in the order of their acceptance. When the Brdhmana and the

Kshatriya claim together, the Brahmana’s should be paid (first) although

incurred later, and afterwards should be paid those of the Kshatriya and

other* (41).

When, however, a creditor is weak and unable, to recover an 20

acknowledged claim by Dbarma and such other means, and the amount

is recovered (for him) by the king, in such a case the Author mentions

a fine for the debtor and payment of costa by the creditor

Yajnavalkya Verse 42.

A debtor should he made to pay by the king to himself sk

ten per cent of the amount recovered
;
and a creditor who J

has won his case should he made to pay five per cent.

Mitakshara Adharaarnikah, the debtor, rajna, by the

Icing, sadhitat, of the money recovered, from the amount acknow-

ledged ;
das'akam s'atam, ten per cent

;

dapyah, should be made 30

to pay. The king should take from the debtor in the shape of a fine, a

tenth portion of the amount recovered from the ocknowedged amount.

This is the import.

^ "Verses, "614, 513, 615.
~ ~

2. Tliis remark Is not intelligible, for the HZtca I* quite tlie reverse.

The reading should he ihfavw qw^and not sfrrSvpqi?, M it Is.
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A creditor, however, praptarthah, who has won his ease,

dapyah, should be made to pay, panchakam s'atam, five per cent,

in the form of costa. The meaning is that the king should take

a twentieth portion of the amount recovered by way of casts. In

5 the case of a realisation where the debt is not acknowledged, the

distribution of fine has been indicated in the text:
1 “ Where, upon

a denial {by the defendant) a claim is proved, etc.” (42).

Viramitrodaya.

When even an admitted debt the creditor is unable to recover,

and if he recovers through the king, then a twentieth part 'should

10 be taken by the king from him ; while stating this itself, the Author
states the amount of the fine for the aforesaid debtor

Yajnavalkya Verse 42.

RAjflA, * by the king s&dhitit, * of recovered ’, i.e., made to pay,

dahakam iatam, ‘ten per cent’, to himself, the debtor should be

15 compelled to pay. In short, if one hundred gold are recovered, tea gold

should be compelled to be paid. The creditor also who has secured his

claim should be made to pay to himself by the king five per cent, that

is to Bay, for a hundred of gold, five of gold should be caased to be paid.

By the word tu, ‘however’, ie separated the payment first to the

20 creditor when obtained. By the word apt, ‘ even’, if penalty do not exist

as a motive cauBe, it is suggested that the payment is meant as indicative

as a means (of the recovery). At some places, the reading is ki. There
also the same is the sense. (42)

S'ulapapi

25 Yajfiavnlkya, Verso 42.

If the debtor who in the court having denied the claim by declaring

"I do not owe", afterwards admits, he should be compelled to pay to the
king at ten per cent from the established claim as a fine. (42).

The rule as to a wealthy debtor has been mentioned. Now
30 the Author mentions a rule in the case when the debtor is poor

Yajiiavalkya, Verse 43.

An insolvent debtor of a lower class should be made
to work for his debt; a Brahmana insolvent, however,

T. Yljn. 11. 11. (Sco p. 680. 1 33-34.)
~
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should he made to pay by instalments according to

his gains.

Jit&kshara :—A BnUjinana creditor and others (belonging

to superior classes) should, for a debt, rnartham.
About a pauper for the discharge of a debt, cause the debtor 5

debtor. of a lower class such as the Rahatriya and others

who has become parikshirtam, insolvent, i.e.,

moneyless, to do their usual karma, toork, i.e,, agreeably to (the

usage), karayet, should be made to do, of their caste and without

detriment to (the interest of) their family. A Brahmana, however, if 10

insolvent, i.e., moneyless, should be made to pay, s'anaih s'anaih,

by instalments, yathoday&m, according to his gains, i.e. according

as may be possible.

* Page 31.

Here the reference to a lower class is indicative also of an 15

equal class ; and therefore a debtor of an equal class also, if insolvent,

should be made to do the work which is proper for him. The mention

of a Brslhmana is also indicative of the superior class, and therefore

Kshntriyas and others though insolvent should be made to pay their

Vais'ya and other creditors (of a lower class), by instalments and 20

according to their ability. This very thing has been made clear by

Manud “ Even by personal labour shall the debtor make good (what

he owes) to bis creditor, if he be of the same caste, or of a lower one ;

bat a (debtor) of a higher caste shall pay it gradually.” The meaning

is that the debtor should by bis conduct so transform himself into 25

a position that the distinction of a debtor and creditor would

become extinct. (43)

Viramitrodayo.

Tko Author atatea a rale in regard to a poor debtor

Yajiiavalkya, Verse 43. 3o

Iliiuijdtim, * of a lower class \ i# e. not of a higher caste than

that of the creditor, each a debtor ptrikshinam, * insolvent, * *. e.

money-less, with a view to the liquidation of the dell,' the creditor

ahoaM canse karma, ‘ work * a* tlejired by him, such as agriculture,

1. Ch.YIU.177.
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service &c. Kdraye't, » should cauge to be done. ’
, JJrihmamttu

,
*

ft

Brdhmana ' debtor' however,’ although ‘ insolvent ’ paribhimh,

yathodayam * according to hie gains’!, e. according to the acquisition

of wealth, i’anaift, e’anaih, * by instalment* ’ (• e. should be made to pay

6 even in small driblets so as not to be detrimental to the maintenance of

Lie family and suck other necessary dalles, and even if he be equal

in caste to the creditor, be should not be made to do work.

This is only indicative. One higher than the creditor, such

as a Ksbatriya &c., should also, when impoverished, be made to pay

10 by small instalments, aB the reason stated by the Author for causing

work to be done is hie belonging to a lower caste, and vide this text of

Katyayana’ alaor “Should make the Rshatriya, Vaia'ya and fjudra of

the same caste as hie or of a lower caste make payment by work. ”

Here, moreover, the liquidation of the debt by work is to be

15 understood. (43)

S'fllapani

YaJSavalkya, Verse 43.

One of a lower caste, as compared with that of the creditors, should

be made to do work appropriate to his caste. A Brdhmana however in

20 a similar condition should be made to pay as may bo possible without
detriment to the maintenance of the family. As says Mann* : “ Even by
personal labour shall the debtor mako good (what he owes) to his creditor

If he bo of the same caste or of a lower one ; but one of a higher class

shall pay it gradually." Here, ‘of the Bame class’ signifies one other than
25 a Br&hmana. (43).

Yajiiavalkya, Verso 44.

When tendered, if a creditor does not accept back
his amount lent, and if the same is deposited with a third 1

person, it will not carry interest from that time.

30 Mitd.k3hara Moreover, dhanam, <z« amount, pra-
yuktam, lent, at interest; diyamanam, being

Money deposited tendered, by the debtor, if the creditor, out of

a third person greed for interest, na grhljati, does not accept,

bears no interest, and if the same is deposited in the bands of a third

35 person by the debtor, then tatah, from, that time

1. Verse, 686. 2. Oli. VIII. 178.



YAjrjavalktja

j
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i.e. after the deposit, na vardhate, it does not bear interest. If,

however, even if deposited he does not give when demanded, then

it carries interest as before.

Viraraitrodaya.

By way as it were of stating an exception to the law of interest ’5

stated above, the Author states the right of a Debtor

Yajxiavalkya, Verse 44.

When being ‘ offered', diyamdnam , the creditor does not accept

the amount of hi* debt through covetousness for interest &c. t that
amount of his should be deposited by the debtor with a third party. 10
And that, thereafter i. e. after it is deposited with the third party,

na toardhate, ‘does not carry interest’. (44).

S'ulapapi

Yajnyavalkya, Verse 44.

So Samvarta; “No interest shall he charged on women’s 15
property, on profits, nor on fixed deposits ; on doubtful claims, also
on a surety’s liability, unless stipulated by oneself,” ‘fixed’, placed
between. (44).

ftow the Author states when and by whom should a debt that

ought to be paid, be paid 20

Yajiiavaikya, Verse 45.

A debt which however has been incurred by the
undivided members for family purposes should be paid
by the coparceners when the manager of the family is

either dead or has gone abroad. 25

Mitakshara •—Avibhaktaih, by the undivided members

of the family j Kutumbartham,1 for family
A debt incurred purposes; cr by each separately; yadrnam

for family purposes krtam, a debt which has been incurred, that

must be paid. debt the head of the Family must pay. When 30
he is either dead, prete, or has gone abroad,

proshlte; rikthinah, his coparceners

;

dadyuh, should pay.

1. yjmu—Thus where a debt was contracted by the manager and /or a

joint family concern, it will bind the members. Galul vs. AnarcAond ?Bom. L.

R. 12S9; and io a trade debt Incurred by a widow in management was held to bo

binding. Salatlha* vs. ifayanlal "Bomb. I,. It. "SS (F. B.); see also Shto

Rtrtbad va. Satip IaI 20 Oal. 45"; Slum lyundir «. ^tchhen Kuaar 25 1. A. 183;

27 All. 71. RaqKuwitfiji TaracKand « Band cf Bombay 34 Bom. 72. Suraj jBcslth

S\%yh vs. Raj Ktinr Noth 7 Luck. 5C5.

20



fB,1 Ylraml. S'iilap.'.nl A Alitlkfhsr.1—H'Aa! debt ihotdd be paid ? r Ydjfuvalt-ya°
l Verses 4S, 46.

Virainitrodaya.

Now, a debt, what kind ahoald be paid by whom, and by whom
also it ebould not be paid, the Author states that by seven verses

YajSavalkya, Verse 45.

5 Avibhahlaih, ‘by the undivided members’, such as the brothers,

father, ect. Kutumbatya, ‘of the family’ -necessity such as maintenance

&C,, arthe' ‘purpose,’ for the maintenance (of the family), yadfnam krlam,

‘what debt has been incurred’, tat, ‘that’ debt, rkthinah, ‘the co-parceners’,

i.e., the undivided brothers and the like all, kutumbini, ‘on the manager

10 of the family' «* e., the person who incurred the debt for a family purpose

such as the father Ac., prete, ‘when dead’, or proskite, ‘has gone abroad*,

dadyuh ,
‘should pay'.

By the use of the word tu, ‘however’, is excluded a debt which has

been incurred for a special purpose of his own, and which must be paid by

15 him* only, and not by others i.e.

,

the ca-parceners. (45).

S'ulapini.

Yajflavalkya, Verse 45.

Of the members living jointly, such ns the unole, nephew &c. by
one if a debt is inourred for a family purpose, when that member has

20 gone abroad ot is dead, that debt, these should pay.

Mann’ Bays that what was contracted for the joint family, must
he paid even by the divided members : “If the person contracting the debt

be dead, and the money was appropriated for the purpose of the family ,

such must he paid by the members themselves even though separated." (45).

25 The Author states by an example by whom (a debt) should

be paid

Yajnavalkya, Verse 46.

A woman need not pay a debt incurred by her
husband or son ; nor a father that (incurred) by the son;

SO except when it is (contracted) for family purposes, nor
likewise a husband that of the wife. /

1. Thus a mortgage by a manager or oven a father for starting a new
business dogs not bind the others. Benin* Bant Zed. vs. Ilari Karen 64 . All 664-
Guru MuVi Singh vs. Shir Ram 17 Lab. 53. Sabha Chand vs. Sambhu 39 Bom.
L. R. 118.

2. Cb. VUI. 167.
‘



Ydjhavallcya l Mlt&kBtiar&, Ylramltrodaya S'bjapanl.—TFAat may not he paid. 7g5
Verse 49. J

Mitakshara :—A debt Patya, incurred by the husband ;

yoshlt, the woman i. e. the wife, should certainly

A debt that not pay ;
putrena krfcam, that contracted by

need not bs paid, the son, yoshit, the woman t. c. the mother should

not pay. Similarly, a debt incurred by the son, 5

the father need not pay. So the husband need not pay Strlkrtam,

that contracted by the wife. The clause kutUmbarfchSdrte,

except when it is (contracted) for family purposes, qualifies all.

And therefore by whomsoever a debt is incurred for a * .

family purpose that should ba paid by the head of the family. In 10

his absence, it should be paid by those who ore entitled to take his

share. This has already been said

1

.

Viramitrodaya.

The Author connects the aforestated rate with both

Tajfiavalkya, Verse 46. 15

Patiputr&bhy&m hftam, ‘by the busb&Dd and the son, incurred', a

debt, yoshit, ‘the woman', either the wife or the mother of the pereon

contracting the loan, should not pay back to the creditor. Putrena

Kftam r»am , ‘a debt incurred by the bod’, the father need not pay.

Striyd

,

‘by a woman', i. e., by the wife, similarly, nnles incurred for a 20

family parpose, the debt a husband need not pay. This is by

implication*. Ae says Vijtinn* : ‘Nor what waB contracted by a

woman, either the bushaud or the eon (should pay)’. (40).

S'ulapani.

yajjjavalkya. Verso 48. 25

So Brhaspati : “A debt incurred by the son, may be discharged by

tho father, if agreed to (by him); or ho may make (the payment) out of

affection for tho son; not otherwise.” (46).

1. Vcrao 45 above p. 783.

2. Implic&tion-ma^wft *th Implication

of eomethiag in addition of any aitsilnr object when any one is mentioned
j

a part for the Whole, or an individual lor the apcclcs, or of % quality for

that in which tho quality exist*. JfU.

3. Ch. VI. 58,



786 Mltikjbtri—lVTtat Mt the son need no{ pay.

^

Y^havalkya

The Author will say’ further on that a debt should be' paid

by sons and grandsons. He mentions by anticipation an exception

to the rule

Yajnavalkya, Verse 47.

5 That which was contracted for the purposes of

spirituous liquor, lust, or gambling, or which is due as
tne balance of an unpaid fine or toll, as also a gift

without any consideration the son should not pay (such)

paternal debt.

10 Mitakshara :—A debt which was contracted2 for drinking

sura, spirituous liquor. Contracted for kama, fust, j. e. brought'

about by a passion for women. In dyfite, gambling i. e. brought

about by a defeat ( in it ); dandasulkayor, avas'ishtam, the

balance due from a payment of fine or bride-price. Idle gifts

15 vrithadanam, gifts xrithout consideration, what has been promised

to rogues, bards, wrestlers &c. As it has been said :
“ What has

been given to a rogue, a bard, a wrestler, a quack, a liar, aud
a cheat, and to swindlers, itinerant singers and dancers and to thieves

heara no fruit.
”

20 * Page 32.

Such a debt, when incurred by the father, the Bon and others

should not pay i. e. to the vintner and others.

Here from the use of the word
1
balance ' in the text v a

balance of an unpaid fine or toll
’’

it should not be supposed that the
25 entire amount is to be paid. As Aus’anasa has said : “ A son

should not pay a fine or the balance of it, the (amount of the) toll or
its balance, and also whatever is not3 legal or capable of being
recovered by a suit. ” It has also been said by Gautama4

: that
" (money due from a father on account of) a debt incurred for

30 spirituous liquor, or a sulka?, or in gambling, or for amorous pleasures

1. Yer-e 60 p.

2. nnqfrr *• *• BWTOV Hero the Instrumental has the force of the Dative.
The instrumental denotes the founder the sw. a 2-3-23. The example

given in the is —whore is equivalent to amuRPT t

3. 3?n;*f|pcnjrir

—

see Dttrhrtr Kaehar Odht Lai vs. Kachar Iltnar 32 Bom
348 and cases cited in Gharpure'e Uindo Law (1931 Ed. p. 232).

Where the liability of the father arose under a criminal offence e, ».
thept Or. misappropriation Mahaiir Prasad vs. Baldeo Singh 6 All. 234. Tothan
Pal Singh vs. 1). Cf. Agra 61, 1. A. ,350.

4. Cb. sir. 38.

6. Haradatta—interprets Uulka as bride-price. "
uiwnnr

fro JTT* =T \." silla also means a tax, toll &c,

^ 5



YAjhataliya

j

VlraraUrodaya—TTficfj it a ion abtolctd ? ygy

as also a fine shall not involve a eon’'. The meaning is that

they do not devolve upon a son. By this (text) a debt which should 1
1

not be paid has been mentioned.

Viramitrodaya.

Even a debt incurred by the father, sometimes need not be paid j 5

that the Author states

YajCavalkya Verse 47j

For Surd ‘spirituous liquor’, aad like causes, krtam, ‘contracted’,

dandam, ‘fine’, or tulkam ‘bride-price’, as also the balance of it. ’ Of the

three words is formed the Dwandtoa, compound as if it is a single word. 10

Vftk& % ‘idle’, without regard to dharma

,

what was promised to be

given—all this (kind of) debt paitj-kam, ‘incurred by the father’, iha ,

‘here’,* e., in satisfaction of a proceeding started in this world, putro,

‘the son’, nadadyAt, ‘need not pay’. For the father’s emancipation

in the other world, however, he may pay at his option. 15

By the use of the word era, ‘also’, is excluded the noD-payment

of what was promised by the father for a religions purpose, vide the text

of Katyayana 1 .* “Whether while at ease or in distress, when a gift

has been promised for a religious purpose, and the donor die without

completing the gift, his son should be compelled to make it good; of this 20

there is no doubt.”

By the use of the word tatAA, ‘ similarly are included

merchandise, etc., mentioned by others, bo Bays Gautama2
: “Sons need

not pay a safety debt, a debt incurred in trade, the bride-price, drinking

and gambling debts, as also a fine.” ‘ Surety debt i.e., an obligation 25

incurred as a Burety for appearance, or sorety of assurance.

Brbaspati2
*• “A debt incurred for spirituous liqaor, or a

gambling debt, an idle gift, a promise made under an amorous influence,

or in wrath, a surety debt, or the .balance of a fine, the gone should not be

compelled to pay.” Vy&sa: “The fine or, the balance of a fine, the 30

bride-price, or a balance of it need net be paid by the eon, aa also

na vydwak&rikam, ».e., that which is not incurred in accordance with law.”

m Vy&wah&rikanti ‘not incurred according to law’, which is excluded by

the law, such as that which was caused to be entered into under

compulsion. 35

X, Verse 566, or 654. 2. Ob. XU. 38. 3 ,0b. XI. 51,



7go VI rami. 5'uia. MlUkjharl—

«

Mother'i delt, the ton need not pay. r Ydjfiavalkya

L Per** dS,

Katyayana* explains what is incurred under an amorone influence,

or in wrath : “ Whether under a writing or even without it, what was

promised, must be paid. What is promised to a woman gf another

should be known sb a debt incurred under an amorous influence' (564).

6 Where after causing injury in anger or having caused destruction of

property, what was promised by way of pacification, that should be

known aB a debt incurred in wrath” (565).

Hare, by the mention of a fine, comes to be included its balance ;

its repetition again, therefore, is intended to indicate that such should

10 be made in the case of a very large fine ; a small balance, however, need
not at all be paid. According to Batnakara it is deducible that in the

case of a Bmall fiae even the entirety need not be paid. (47)

S'ulapani.

Yajhavalkya, Verse 47.

15 The father's debts (incurred) for drinking spirituous liquor or for

sexual intercourse with women belonging to others, incurred for

gambling, as a penalty ; the eon should not pay. What has been
admitted by the father as a debt to be paid is the 'father’s debt*. A
mother’s debt the bod need not pay. (47).

20 The. Author mentions nn exception to the text2 “ Hor
. a

husband that of the wife.

"

Yajiiavalkya, Verse 48.

The debt of the wife of a herdsman, vintner, dancer,
washerman or hunter should be paid by the husband;

25 since their livelihood depends upon them.

Mitakshara :—Gopah, herdsman L e. a cowherd
s'aundikah; a vintner {. e. a liquor-manufacturer

; S'ailushah, a
dancer, t. e. an actor; rajakah, a washerman i. e. a dyer of clothes

;

wyadhah, a hunter i. e. pursuing the game.

30 By the wives of these whichsoever debt is incurred that should
be paid by the husbands Yasmat, since, Vrlttih, their livelihood ». e.

living; tadas'rya, depends upon them, i.e., dependent upon women.

1. Vmes 564, 565.

2, Y»j5. II 46 page 784. 11. 28-29 aboT e.



fydjhatalk ViramUradaya, S iiiapini tottlkuhsril—When it husband liable ? 7«d
VtTHS 45-49. J

' t0i*

By specifically mentioning the reason (c£ this rale) viz.

“ since their livelihood depends upon them ” it appears that others

also whose livelihood depends upon women should also pay a debt

incurred by the wife.

Viramitrodaya 5

‘Not the husband, that contracted by the wife, similarly’ ; thus it

has been said’ ; the Author mentions exceptions to this

Yajuavalfcya, Vers© 48.

Gopak ,
‘herdsman’ i. a cowherd ; satindikah

t
‘a vintner*, *. e. t

a liquor-manufacturer; &ailCsho, ‘a dancer’, i. e., aD actor ; rajako, 30

‘a washerman’ * e a dyer of clothes ; ty&dfio, ‘a hunter, ». e., one who
subsists on hunted animals ; the wives of these ‘ tdsdm fanant ’ their

debts’; patir dady&t ‘the husband should pay* j since, tenji&m, ‘of these’,

». c., of the cowherd and the rest, vfttir, ‘livelihood’, t. e., maintenance,

tad&sray&i ‘depends on them*, «. c., is dependent on the wivee. 15

Here the statement of tho rule having been made with the

statement of the reason, it appears that others also whose livelihood

depends upon their wives, Buch as the fisherman, potter &c., should pay

the debts contracted by the wives. (48)

S'ulapani. 20

Yajiiavalfeya, Verse 48.

On account of the rule having been stated together with the reason, *

the wives of foresters &c, also are included. (48).

The Author mentions the exception to the Tale that
*' A wife

should not pay a debt incurred by the husband1

.
” 25

Yajiiavalkya, Verse 49.

A debt agreed to by her, or which was contracted by
her jointly with the husband, or by herself (alone), should be

paid by a woman. A woman is not bound to pay any
other debt. 30

3. Yaja. II 46 page 784 1. 3.



7OH Mltlfcshari—When thotild a vifevay ? r Y&jiavallya

I Vtrst 40.

Mitakshara :—By the husband who was either dying or

- • proceeding on a journey, pratipannam, a debt

A .debt which which was agreed' to, on being charged or

was agreed to enjoined, such a debt of the husband, deyain,

5 ehould be paid. should be paid. Likewise a debt which was

incurred by the wife, patya Saha, jointly with

the husband, even that, should be paid by the wife in the absence of

the husband, when 6he is sonless. So also a debt which was incurred

swayameva, by herself alone, should even be paid (by her).

30 It may be said :

—

4‘ It need not be mentioned that the three

kinds, such as a debt agreed to by the wife, &c-, should be paid by

her "j because there exists no doubt about

1

it.

The answer is that on account of the text
3
: " A wife, a son,

15 and a slave—all the three are considered to be incapable of having

property; whatever they acquire becomes the property of him to

whom they belong”, they ere without any property ; and a doubt

may be created about the non-payment of agreed debts, &c., and

hence the text : " A debt agreed to by a woman should be paid by

20 her ” has been mentioned. Likewise the text referred to above does

not lay down the incapacity of women and others to hold property ;

inasmuch as the object of the text is to argue their dependence alone.

Moreover, this will be made clear in the chapter on Partition.

It may also be said ’•
—

" Then it need not have been said that

25 a woman is not bound to pay any other debt?’ because the non-liability

1. The Translation given here is in accordance 'with the two glosses

cis., Bilamhhafti and Subodhini. The better rendering of the Mitikshari

would appear to be as follows: “That which was assented to by the wife noting

under the wish of her husband who was either in a dying condition or was
about to set out on a journey." This would make it a debt incurred by her

but for and on .behalf of her husband. The two glosses appear to indicate it

as a debt incurred in the first instance by the husband, but of which the

liability was subsequently undertaken by the wife when the husband was on
his death-bed or about to set out on a jontney.

2. i. *. about her liability to pay, on account of the agreement.

3. Manu YIII, 41C. . .



Yfljtitvalkyti^ MltiksharA: Vlromis S'ula.— Acknowledged or enjoined dells. j

for other debt foIlowB from the principal rule itself.
1 To this the

answer is that it ia mentioned as an exception to the general rule

contained in the text.
1—“A debt agreed to by a woman should be

paid by- her, as also that which was contracted.by her jointly with

the husband/’ The purport is that anyat, any other, bad debt, 5

covered by the text

2

“
a debt incurred for spirituous liquor or.for

amorous passion, &c.” should not he piid cveQ~ iE it had been agreed

to or contracted jointly with the husband.

Viraraitrodaya

‘Not1 the wife, (a debt contracted) by the husband or the son’, 10

ending with this, it has been statod that a wife need not pay a debt

contracted by the husband ; there, the Author states a special rule

YajfiavalUya, Verse 49.

A debt contracted by the husband, for whatever reason, what has

baen pratipanmm ‘acknowledged,’ i. e., admitted by him as repayable by 15

himself, that, or that which was jointly contracted along with the

husband, or what waB contracted by the wife herself, that must be paid

by the wife ; uo other debt is a woman bound by pay.

* By the husband ’—this includes by implication, ‘by the son’ also.

As says Katyayana:4 “contracted along with the husband, or the son, 20

or incurred solely by herself.” Narada* •* “Not the wife should pay

what wbb contracted by the husband, similarly that contracted by the

son. Or if by a husband on the point of death Bbe is requested—‘Oh dear,

pay this,’ then even if not acknowledged, she should—if the woman has

taken (bis) wealth. ” (49) 25

S'ulapani.

‘Not* the wife &c,’ to this the Author states an exception

Yajiiavalkja, Verse 49.

By the words yad, mi &c„ ‘or that which &c.\ vido the text of

Katyayana 4
: "With the husband, or along with the son &c.” 30

Katyayana8
: “By a husband who was ahout to die, when a woman was

charged thus: ‘This debt should be paid by you", even though not agreed

to. she should be made to pay if she is possessed of wealth”. (49).

1. »«. the one contained in the first three quarters of Yajfi. II. 49.

2. Y&jR. II. 47. 3. Yajfi. II. 46. 4. Verse, 546.

5. Ob. V. 16. also see Kutyayana Verse 547. 6. Verse, 547.

21 '



7j)2 MlMkfbvi—When *XpbJ«J tom a%& grandto»tj>ay. f Ydjhaulltya

L Vent SO.

The Author mentions again the threefold classification, vis.

what debt should be paid, and at what time also, and when should

it be paid

Yajnavalkya, Verse BO.

5 When the father has gone abroad, is dead, or is

immersed in difficulties also, his debt should be paid by the

sons and grandsons
;
in case of a denial, when established

by witnesses.

Mitakshara ••—If the father, without paying a debt which ts

10 payable, pretah, be dead, or is gone to a distant

A debt payable country, or is attacked by nn incurable disease

by sons and and the like, then the debt incurred by him when

grandsons. made known, (should bo paid) by the son or the

grandson ; and even when there exists no

15 property of the father, in their capacity na son and grandson.

Here tbe order (to be observed) is also thus : in the obsenco of

the father, the bod, in the absence of the eon, the grandson. When
tfceBonor the grandson, ninhave, set up a denial , a debt, krte, proved

by (tbe plaintiff creditor) sakshibhavitam, by means of witnesses,

20 and others should be paid by the sons and grandsons. This is the

(order of) construction.

* Page 33.

Here the text says only so much, vis. “ When the father has

gone abroad.” Tbe particular interval, however, should be allowed

25 as mentioned by Narada1
: *' Where the father, uncle, or the eldest

brother has gone abroad, the son (nephew or yonger brother) is not

bound to pay his debt before the lapse of twenty years." And even

in tbo case of death, be should not pay before ho reaches the age of

majority. After reaching the age of majority, however, he should pay.

30 That period, moreover, has been indicated by the same Author 2

Up to the eighth year, a child is viewed in the same light as one in

the embryo. A youth who has not reached the age of sixteen, is

called a Paugatida. After that he is (considered as) a major and
is independent in' the absence oE his parents. ”

1. Oli. 1. 14.

2. NSrftda Ob, 1, 35-36.



MltHk^hsrl—Sji ecial person. 793
YAjiaoalti/a n
Verst SO. J

Although after the death of the parents he becomes independent

even though a minor, still he does not become liable for (the payment

of) debts. As haB been said1 : “One, who though independent, has not yet

attained (the age of) majority is not liable for a debt. For it has been laid

down that (real) independence belongs to the senior
; (and) seniority 5

is determined both by capacity and age. ” Similarly a prohibition

against an arrest or summons is also noticeable vide2- “ One who has

not arrived at years of discretion, a messenger, one about to distribute

alms, one observing a vow, and persons immersed in difficulties,

these persons must not be arrested, nor shall the king summon them 10

(before a court of justice) Therefore, “ Hence every one standing

in the capacity of a son, leaving aside his personal interests, should

free his father from debts by (all) efforts, so that he may not (have

to) go to hell.
” ‘Every one standing in the capacity of a son’

should be explained as ' a son who has attained the age of majority \ 15

For (offering) a s'rdddha, however, evens youth has authority, vide

the text of Gautama vizr- “One must not make him (a child)

recite Yedic Texts, except in pronouncing Swadhd\

By the use of the plural number in “Sons and grandsons,
*’

(it is indicated that) if there are several sons who are divided, they 20

should pay according to their respective shares. If they are

undivided, and are living jointly in a body, giving the managership

according to qualifications, it appears that the manager alone should

pay. As says Naf&da* :
*' Therefore, when the father is dead the sons

should pay the debt each according to his share, when they are 25

divided ; or if undivided (it should be paid) by one who holds the

lead (in the family)-
°

Here although, it has been generally Baid that ' the

debt should be paid by sons and • grandsons \ even then a

distinction should be observed that by the son the debt should be 30

discharged together with interest similarly as the father would do ;

by the grandson, however, only the amount equal to the original

1. By Norada Ob. I. 31. 2. Narada Intro. I. 52.

3. Gautama IX, 5. The expression “ pronouncing Swadhft ” includes

by implication the performance of all exeqnl&l rites’'. (tfNvfT trfar

irtssm) '
{ 0h - * 2 -



"94 5Utik;ltsrl, WramUroa*y«-(»ro*JjoMJ/ur 1?»* principal amount only.

£

YaJ&avaUtya

principal and not the interest. Vide the text of Brhaspati' :

“ The debt of the father which has been proved, should be paid by

the sons as if it were their own (debt) ; the grandfather’s debt should

be paid in an even amount ; his ( i. e. grandson's) eon, however, is

f> not liable to pay any debt.
” * Here from the general use of the terra

* proved, ' the use of the term 'witness' in the expression "established

by witnesses " is by implication indicative of any means of proof-

Equal amount (samara) i. e. as much as was taken should be paid*

and not interest. His son (/afsu/afc) t. e. great-grandson is not

10 liable to pay when he has received no property. This, moreover, will

be made clear in the next verse.

Viramitrodaya.

In the esse of a debt contracted by the father, or by the grand-

father, when neither is available for payment, by whom should it be

15 paid ? So the Author says

Yajuavalkya, Verso 50.

Proshite, ‘has gone abroad’ «. is travelling ; prete, ‘ie dead’

'

pyaeane, ‘in difficulties’ such ns by an incurable disease or the like,

abhiplvte, ‘immersed’ ». overpowered
j

pifari, ‘on the father’ or the

30 grandfather also; their ‘debt’ pnum; ninhwe ‘on a denial’ t. on a

concealment by the negotiator of the loan, or when disputed by the eon

an 1 the grBnd<oo, e&fohy&dibhih ‘by witnesses’ Ac.

1

, and the like means
of proof; bh&vitam, ‘established’ i. e. proved by the creditor, such should

be paid by ‘sous or the grand-sons’, putrapautrerwd.

35 By the use of the word api
t

‘also’, is included the taking on a

‘renunciation’, (sfgsvr). vide the text of Vijbpn* : “ When the person

who borrowed the money is dead, or has become an &Bcetic, or ha3 gone
out on travel for twslve years or more, the debt should be paid by the

Bons or the grand-sons, and not by any further (descendants) if nnwilling.”

30 The expression ‘for twelve years’ has application where the
debt is incurred for other than a family purpose.

By the expression, ‘bv the sons or the grand-sonB’ ure excluded the
great-grandsons, vide the declaration in the text “and not by any furtner
if unwilling”.

1, Oh. SI. 49. Dnt where ancestral assets have been recovered even a
gront-gfamUon is liable, see ifnulujlah vs. Daan.br 53 I A 201-^12-48 All 5lR

2. Ch. VI, 27.
’
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Here Vyasa1 mentions a special tale : « A debt of the grand-
father should be paid ; a son should pay a liability incurred on account of

surety-ship ; ho should be compelled to pay au equal amount j his son,

however, must not be compelled to pay ; this ia certain”. Sarnarn,

‘equal’, i. e. without interest. ‘His boq’, i. e. the son of him who has to 5
pay au equal amount. (50).

S'ulapapi

Yajhavalkya, Verse 50.

When the father who has incurred a debt, is addicted to gambling,
prostitutes, and other viceB, or is attacked by an incurable disease or the 10
like, as also when he haB fallen, in a case of dispute, what has been

demonstrated by witnesses and the like, should be paid.

So Narad a*: “When the father is dead, the sons should pay
the debt according to their shares”. Brhaspati* mentions a special rule

:

“ The father’s debt, when proved, must be paid by the sons as if it were 15

their own ; -the grand-father's should be paid, (but) equal*; but his son,

has not to pay at all”. ‘As if it were his own', i. e. with interest,

Katyayana* :
“ When the father is alive, but is oppressed by a

disease, as also when he has gone abroad for twenty years, a debt

contracted by the father should be paid by the sons". (50). 20

In the discharge of a debt, the debtor, his son and grandson

have been indicated as the three persons who are liable ; their order

of liability has also been pointed out when they all co-exist. Now
the Author mentions the order (of liability) when these and (others

also) who are liable, exist together 25

—Yajnavalkya, Verse 51.

The heir who takes the heritage, should be made to

pay his debts, as also he who takes the woman (of the

1. This is an important text as it lays down different kinds of

liabilities and on different bases thus. (1) A son is liable to pay a surety-debt

but only the principal, and not the interest (2) and so is a grandson liable

to pay llie grandfather’s debt, only the principal, and that too for an ordinary

debt, but not a surety-debt. ($) In either kinds of debts and persons, the

liability does not extend to their sons. See however, note 1 on p. 704.

2. Oh. 1.2. 3. Ch. XI. 49.

4. i. t. without interest, see the text of yy&t* and the note on p.

5. Verse 548.
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deceased), or (failing these), the son when the parental

estate has not gone to another. Of a sonless man, those

who take the heritage (should be made to pay the debts.)

Mitakshara:—Property which belongs to another, but

5 becomes one’s own otherwise than by purchase etc, is (termed)

riktha, heritage. Ue~®ho takes the heritage by inheritance is

(called)Ifnktha-grahah. He should be mads to pay the debt,

sa rnam d,apyah. This is the meaning. He1 who takeB the

property of another in the form of a heritage, should be made to

10 pay the debts incurred by such a one, and not a thief etc.

He tcho takes the woman *. e. the wife, is a Yoshidgrahah.

He should be made to pay in the same manner. Whosesoever wife

a man takes, that man should be made to pay the debts of him.

The wife has been specially mentioned, as it is (i. e. the term)

15 incapable of falling under the term riktha, as also it is indivisible

property.

Putro, a son, also when the parental estate has not gone to

anothsr, ananyas'ritadravyah, should be made to pay the debt.

That which has gone to another is ‘wealth gone to another,^

20 anydmtam. He whose wealth, belonging to his father or mother,

has gone to another is one whose wealth has gone to another,

anyasritadravyal. He whose wealth has not gone to another is an

ananyas'ritadravyah ;
Putrahinasya, of a sonless wan,

rikthinah, those who take the heritage, Bhould be made to pay the

25 debts. This is the construction.

When these co-exist, the order .( of
.

priority ) is the same ns

is stated in the text e. he who takes the

* Page 34 heritage should' be made to. pay the debts ; in

his absence" be who ' takes the wife j and in

30 his absence the son.

61. Bee Munthi Karim UJdin vs. Kumar G01 ind Kriihna 31 A 11.497 (P.O.)

The liability is personal—The debtB ate not a charge upon the estate. I/ixman
vs. Sarattvatibai 12 Bora. II. 0. B. 98.

As regards co-owners takiog by survivorship, Bee Dein Dayal vs. Jagdip
Karan 4 I. A. 247. Udaram vj. Kami 11 Bom. 11. 0. R. 76.

A widow taking assets is liable. Jayanti Sulbaiti vs. jtlamilu dfanjnmma
27 Mad. 45. But not, if the debt was improper. Kisundat vs. Jiangubaf

9 Bom, L. B. 382,
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It may be said that of these the coexistence itself is not

possible ; because according to the text
1 <f

Not
* Objection brothers, nor the paternal ascendants, (but) the

sons ore 'entitled to take the heritage of the

father, ” when a son exists, it being impossible for any other to 5

take the inheritance- It is also not possible to find

one * who takes a wife’—on account of the text
2 “ Nor is

a second TiusToand ever recommended for virtuous women.”

Further, it is also improper to say, that the sou should be made
to pay the debt, as it has been (already) said that ‘the debt should be 10

paid by sons and grandsons’. The qualifying expression ‘when the

parental estate has gone to another' h also meaningless, as it is

impossible for the property to go to another when the son.exists.;

and even if it were possible, that import is already expressed by the

clause “He who takes the heritage &c.” Lastly, it should also not 15

be said that ‘ (The debts) of a sonleBS man (should be paid by) .those

who take^thft-aaa&ts because^ it has been established that he_who

takes the assets should be made to pay the debts even if^ the son .

exists It follows thereforTTEat much more is one who takes the

assests liableTo" pay the debts when there is no son? 20

To this the answer ia as follows : It is possible that another

may take.

t

he heritage (even) when the son exists, as there is no

(right of) succession to inheritance for the impo-

The Answer. tent, thCSmdi_Jhe deaf and the like others even-

thoughJheyj)ccupy the .position of sons. .Moreover, 25

the Author will say further on,4 after commencing (in order) with the

iinpofenTand others, that “these should only be maintained'withou t

a share.'’ As Ga,Uta,ma.

5 has said*. “According to some, the! son of

a^woman of equal caste even does not inherit, if he be living

unrighteously.” Hence also, when the sons are impotent or 30

otherwise (incompetent), and the son of a woman of equal caste leads

an unrighteous life, the uncle, his son and (like) others take the

heritage.

1. Of. Slanu. IX. 1S5. 2. Cf. JIanu. Oh. V. 161.

* 3. Here ends the five-fold objection.

4. II. Verse 140. 5. Ob. XXVIH.40.



798 MltlkfharJ—IPomea cf’Otfuri. f Ydjhaealh/A

(. Vcrte SI,

Although it is not possible for one to take the wife of another

as the S'liras' are opposed, still one who transgresses the prohibition,

certainly become s liaBle'to discharge tin debts incurred by tliejo^mer..

husband. ~A man is called a YcshidgrWii1 when he takes the last of

5 the four kinds_of Sicairini ( wantolTjwometi or the first of the three

kinds of PunarbhQ (re-married) women: As says Narada3
“(Besides

the lawful wives) seven other sorts of wives are mentioned in order,

who had 1 previously belonged to another. Among these the Punarbhip

( re-married ) is of three kinds, and the Sttairini

10 Nature of women ( wanton woman ) is fourfold (45).
“ A maiden

owned by another not deflowered, but bearing the taint _of_ the

and others. acceptance* (only) oE the band (by the bridegroom)

is termed the first Puncirbhu on account of the

performance of the ceremony of marriage a second time4 (46). When
15 a woman has committed n crime and she is given in marriage to

another by the elders, taking into consideration the usages of the

country, is termed the Second PunarbhtV* (52). Who has 'committed

a crime’ means who has 'committed adultery’. “Wheu a woman in the

absence of the brothers-in-law, is given (in marriage) by her relations

20 to a sapinda, who is of the same caste, Bhe'is termed the third

PunarbhA (48). When a woman, no matter whether she has borne

children or not, goes to live with another man through lust, even while

her husband is living—-she is the first Swairifli (49). One who, after

1. Or, ns it would be opposed to the £>Astras. Bat it should be noticed

that a custom exists e. g. among the Ahits of tho United Provinces to take

on to InmBelf the wife of a debtor dying without redeeming the debt. And
nn instance was noticed very recently in Central India where tho brother

redeemed the wife of his deceased brother taken on by an unpaid creditor.

2. One who takes the wife of another. 3. Ch. XII. 45-53.

4. Dr. Tolly translates as, ‘‘Who have previously been enjoyed by
another m&n”.

6. rdpigrakaan ( crtSjsfcr ) « tbs acceptance of the band of tho brido Li-

the bridegroom.

C>. In Dr. Jolly’s edition of the Narada Smpli, this verso has been placed

as descriptive of tho Jast of the titoirni women, exchanging it with verso 47
which is given thero as descriptive of tho second Pannrlhu. While both
Vijninoivara and Mitra-misra here as also in bis Digest (see page 347) givo this

as descriptive of tho sscond Punnrlhu. In tho Srujtichandriki also DevaCabhaDa
cites this as from Narada as characteristic of the second Punarbhu. (see p. 173 1. 6)
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having left the husband of her youth and betaken herself to another

man, returns into the house of her husband is known as the second

Swairint (47), When after the death of her husband, and leaving aside

her brothers-in*law and other near relations a woman unites herself

with a stranger through love, she is called the third Swttirijji (50). 5

One who having come from a foreign country, or having been

purchased with money, or being oppressed with hunger or thirst,

gives herself up to a man, saying .
—

‘l am thine/—is declared to

be the fourth ( Swamni ).
“ The debts contracted by the husbands

of the last of the Sioairtnis and of the first of the Punarbhus must be 10

paid by him who lives with them.’’ 1

The same author has mentioned even other persons (than

these) who take the wife of another who are liable for the discharge

of debts t “If however, a woman who has considerable property or has

a child and repairs to another man with these, that man must pay 15

the debt contracted by her husband, or he must abandon her/"2

One having considerable property is a Sapradhand i. e. possessing

enormous wealth. So also “ He who has intercourse with the wife

of a dead man who has neither wealth nor a son, shall have to

pay the debt of her husband, because she herself is considered as 20

his property/’3

Moreover, the repetition of the word pulrci is only indicative

of order. By the expression ananyds'ritadravyah it is indicated that

even when there is no heritage, of the many sons, he alone is com'

petent to discharge the debts who is competent to take a share and 25

not the incompetent, such as the blind and like others. The

expression “Of a sonless man, those who take the heritage” is also

indicative of cne who has no ‘son or grandson/ i e- if the great-

grandsons etc. take the heritage then they should be made to pay the

debts, and not otherwise ; this is the meaning. 30

It has already been 83id that sons and grandsons should be

made to pay (the debts) even when they do not

* Page 35. take the heritage. As says Narada :4 "If a

debt which has been inherited in an uninterrupted

1. Natada I. 24.

3. Narada I. 22

22

2. Narada I. 21.

4. Oh. 1.4.
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line of descent has not been paid by the sons, such a debt of the

grandfather must be discharged by his grandsons. The liability ceases

after the fourth (perEon) in descent.” Thus everything

1

is faultless.

Or, it has been said “ that failing him who takes the wife,

5 the son should be made to pay.”

It has been laid down that failing the son, one who tubes the

wife Bhould be made to pay. By the rikthi in the expression

putrahtnasya rikthinah the wife alone is indicated. Because the

text1 is “She herself is considered as his property as also
—“He who

10 takes a man's wife, takes his wealth.”

It may be said, the two expressions viz. " In the absence of

him who takes the wife, the son should be made

An objection. to pay the debt”, and " In the absence of a son,

he who takes the wife (should be made to pay)”

—

15 are mutually contradictory. When both exist, no one should be made

to pay. (To this the answer is) : There is no fault here. In the

absence of those who take the last Sieairini, the

The answer. first Punarbhd, or a wife having considerable

wealth, the son should be made to pay. And in the

20 absence of a son, he who takes a wife having no property or child

should be made to pay. This very thing has been said by Narada 3
:

"Of the three vis. he who takeB the wealth, as well as he who takes

the wife, and (lastly) the son, he is liable for the debts who takes the

wealth. The sen is liable in the absence oE hitn who takes the wife

25 or of him who takes the wealth
;
and he who takes the wife (is liable)

in the absence of him who takes the wealth or of the son.” When
all the three vis. he who takes the wealth, or he who takes the wife,

and (lastly) the son, exist together, he who takes the estate becomes

liable for the debt. The son, in the absence of him who takes the wife

30 or him who tabes the wealth. (The words) Stri and dhana make up

(the compound word) Slridhana. Those who possess these (two) are

(indicated by the compound word) Stridhaninau. In the absence of

these two i. e. the Stridhaninau, the son alone becomes liable for the

1. This has a reference to the five points of objection stated abore.

2. Narada. 1.22. 3. Ch. I, 23.
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debts. 'In the absence of him who takes the wealth, or of the son,

he who takes the wife is 'alone liable for the debts. In the absence of

him who takes the wife, the son is liable for the debts, and in the

absence of the son he who takes the wife- Thus is removed, as before,

the apparent contradiction. 5

,
Of the clause “ Of a soilless man, those who take the heritage’’

(should be made to pay the debts)’’ there is another explanation :

When it is asked to whom these persons who take the wealth, or the

wife, as also the son, should be made to pay, the answer is that they

should be made to pay the creditor, in his absence his son &c. ; and 10

when in the absence of his son &c. it is asked to whom should these

be made to pay, -this clause would have an application.

The expression “Of a sonless man, those who take the

heritage” means this : He who is the rtklhi i.e. a snpinda, or another

who is entitled to take the inheritance of a creditor who has no 15

son or other issue, should be made to pay to him—the ri&cTu (the

debtor). For Narada1 has said :
—“Whatever debt is due to a

(deceased) Br&hmapa creditor who leaves issue is payable to the issue.

If there be no issue it should be paid to his sakulyas, and on failure

of these, to bis own bandhus or kindred”. When, however, there are 20

neither saiculyas, nor relatives, nor the kindred, then it should be paid

to the twice -born. On failure of these, it should be cast into the

waters.” (51.)

Viramitrodaya.

Intending to mention persona other than the bods and the like, 25

liable to pay a debt, the Author proceeds

Vajnavalkya, Verse 51.

Pufrattnasya, 'of one without a son*, not oppressed with difficulties,

posseBBion of wealth, and competent; rikhthinah

,

‘those who take the

assets’, of the debtor, by any means whatever zb to be proceeded against 30

in reg&Td to his property which he has made his own, anch a one if he is

indifferent, should by a regnlar procedure bo made to pay the wealth in

the form of the debt. In his absence, one who takes over the wife of

the debtor should he made to pay.— —
1. Oh. 1. 11-2-113.
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The ub6 of the word eha, ‘algo’, is intended to include others not

(here) specified who may (be made to) pay. Thus one not oppressed

with difficulties, possessing wealth, and competent, euch a son, or also

a son not like him, who has taken the father’s entire property, is liable

5 for the payment of his debt, as be has taken the entire estate. Thus here,

the conclusion is that, in the absence of the first and the last, a son not

oppressed with difficulties, possessing wealth, and who is competent, in

hia absence one indifferent who takes the heritage, in hie absence, one

taking the wife of the sonlesa man with property, and in his absence,

10 a sou though not possessing the aforestatel qualifications.

The word eva , ‘also’ is to be used after the clause ‘of one without

a son’. From this, it has been pointed out that the debt of one who has

a competent son, should not be paid by one who takes the assets or one

who takes the wife.

15 So Brhaspati 1
: “The liability for the debts devolves on the

successor to the estate, when the son is involved in a calamity ; or on

the taker nf the wife, only in the absence of the taker of the estate”.

Katyayana* also : “A son should be compelled to pay the debt, if he

is free from worry, and capable of having property, and competent j

20 otherwise a son shonld not be made to pay (557). Where a son is found

to be overpowered with difficulties, or is a minor, the taker of the assets

should be made to pay it, and in bis absence, the taker of the

wife (670)”.

This rule of adjnetment is in regard both to difficulty and equity,

25 and is also approved of the Mis'ra ;
and therefore any opinion in other

digests contradictory of this should not bs admitted.

As regards the clause, ‘of one goalees, those who take the

heritage*, the Mitakshara* explains that by this it is stated that in the

place of a Bonless creditor, those of the Sapindds who take the assets

30 should he caused to be paid by the debtor.

In the case of a taker of the wife, Katyayana1 explains : “What
was contracted by the moneyless and sonless vintner and the like, that

man who enjoys his wives must pay bis debt” (577). By the word drf»,

‘and the like’, are to be ioclnded those whodepend for their livelihood

35 upon their wives. Similarly* : “Those who have gone on a long journey,

1. Cb. XI. 52.

3.v j>. 301. 1. 5-10

. &.VYem
• v- y \.

2. Verses 567, 576.

4. Verse 667,
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who have beau cast off, and who boar the marks of dullness in intellect

or insanity, of these even though Hiring, the debt Bhoald be paid by those

who have resorted to their wives or assets (578).”

Narada1
: “One who is a maiden yet, Dot deflowered, but bearing

the taint of the acceptance (only) of the hand (by the bridegroom) is 5
termed the First Punarbhu on account of the performance of the

ceremony of marriage a second time (46). Taking into consideration the

usage of the country, when a woman is given in marriage to another by

the elders, when she has been guilty of a crime*, such a one is termed

tbe Second (Punarbhu1
) (52). In the absence of the brothers-in-law, 10

when a woman is given in marriage by the bdndhavds or kinsmen, to a

man of tbe game Varna and of the came plods 1

, she is termed tbe

Third (Punarbhfl) (48). When a married woman, either wheu she has

borne children, or has not bad children, resorts to another man through

lust, while yet her husband is living, she is called tbe First Swairini (40). J5

One who, after having left tbe husband of her youth and betaken

herself to another man, returns to the house of her husband is known as

the Second Swairini (47). When after tbe death of her husband,

leaving aside her brother-in-law and other relations, a woman unites her-

self with a stranger through love, she is called the Third Swairini (50). 20

One who having come from a foreign country, or having been

purchased with money, or being oppressed with hunger or thirst, gives

herself up to a man saying— *1 am thine*,—is declared to be the

Fourth Swairini (57). In regard to the one who is tbe last of tbe

Swairints, and the oae who is the first of the Punarbhds— tbe debts 25

Contracted by the husbands of these, must be paid by tbe man to whom
they resort (I. 24)”. (51).

S'fllapani.

Yajuaralkya, Verse 51.

JlfdhagrMiah, ’Who takes Iho heritage,’ such as tho undo &c., 30

on account of bis relationship, one who has taken the assets ; such a ono

roam dupyab, ‘should bo made to pay the debt*. So also the taker of tho

wife oven. The son capable of taking property and devoid of any estate

;

2

.

Oh. SIX. 46.-52
;
and Oh. 1. 24.

2 . ». t. adultery.

3. tee note 6 on p. 7D8 above.

4. mrniy i# the reading in Jolly. Hit*k.»liar&, oed in both tho

works of Ittira. 'mhnntan would be a better reading.
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who has not received the father’s property
;
not one who has taken the

father’s property, such a one being included in his capaoity of having

taken tho assets. Of one without a son, those who arc competent to take

the heritage, Buch as the uncle &c.

5 Of the taker of the heritage, or of the wife, or the son, when
and by whom should be paid ? So Narada 1

:
“ Of the three viz.

:

he who takes the wealth, as well os be who takes the wife, and (lastly)

tho son, ho is liable for the debts who takes the wealth ; tho son is liable •

in the absence of him who takes tho wife, or of him who takes tho wealth

;

10 and ho who takes the wife (is liable) in the absenco of him who takes the

wealth, or tho son." In the absence of tho taker of the wife or of the

heritage even by a son who is not competent may he paid ; when the taker

of the wife or of the heritage are available, only by a son who is competent.

On this rule of adjustment Katyayana* says: *‘A son should be compelled

15 to pay the debt, if bo is froo from worry
; is capable of having property

and is competent ; otherwise, the son should not be made to pay (557).

Where the son Is oppressed with difficulties, or is seen to be a minor

;

in such a case, the taker of the property should be compelled to pay,

and in bis absence, the wife-taker (57G). " (51).

20 While mentioning the prohibitions regarding the recovery of

debts from particular individuals, the Author mentions other

prohibitions.

Yajiiavalkya, Verse 52.
i

Among brothers, betweon the husband and the wife,

25 and between the father and the son, the relation of surety-
ship, lending, or being witnesses has not been allowed while
they are undivided.

Mitashara :—The relation of a Burety is suretyship,

pratibhavyam. Of the brothers, of the husband

30 The relation of and wife, and the father and boh while the estate

suretyship, lend- is undivided, avibhakte dravye, i. e. before

ing and being the partition of the estate, the relation of surety-

witnesses prohi- ship, lending, or being a witness has not been
blted when ( the allowed, nn smrtarn, by Manu end others.

35 family) undivided. Nay, it has even been prohibited os there is (still)

the community of wealth. A s it is quite possible

2. Vereos 557 676.1. Oh. 1.23.
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that suretyship and being a witness might lead in the end to loss of

money, and also as a debt requires necessarily to be repaid.

This rule (of prohibition), however, applies when there is no

mutual consent. For, by mutual consent, the relationship of surety-

ship &c- may indeed take place even though ( the members be ) 5

undivided. After partition, it takes place even though there is no
mutual consent.

It may be said, the prohibition against the relation of surety-

ship &c. between the couple before partition is not

An objection. proper. As there is no (possibility of a) partition 10

between them, the qualification
1 would be

meaningless. And the negation of a partition has been laid down

by ApaStamba,2 (thus) :
—“No division takes place between husband

and wife.”

(To this the answer is ), True ; but the absence of a division 15

has a reference only to the rites which can be

An Answer. performed by means of the S'rauta3 and the

Smfirta* fires and to the rewards proceeding from

these (rites), and not moreover to all kinds of acts and property. For,

after stating that no (division) takes place between the husband and 20

the wife \ and anticipating the question ‘ Why does it not take

place ’ ? the (same) author has thus laid down

Page 36. the reason (for this rule) :
*' For, from the time

of marriage, they are united in religious

ceremonies, likewise also as regards the rewards for works by which 25

spiritual merit is acquired' ” For i, t, since their union has been laid

down in religious ceremonies beginning with the acceptance of

the hand (of the bride by the bridegroom), vide the text : “ The

husband and wife should consecrate the (sacred) fire.
11

Therefore

since the two have a joint right in the consecration of the fire, they 30

1. vi;. ‘before part ition*. 2. 2-G-14—1G.

3. A Srauta ( ajfa )
karma is that which is prescribed by the Srtifi or

Fed*. A Saarla ( uni ) karma is that which is laid down in the Smrfu. t.g,

ia the several Gj-hya works ol each $5ihS ot the several Veda*.

4. Apaatamba 2-6-1 4»{17-1 8,) .
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have also a (similar) and joint right in regard to the rites which are

to be performed by means of the sacred fire prepared by means of

the consecration. Moreover, from the text

1

; (
“ Let the house*

holder perform) the Smdrla ceremonies on the nuptial fire &c. ”, the

5 two have a joint right even in (the performance of) the rites

to be performed by means of the nuptial fire. Therefore in

ceremonies which arc independent of either of the two fires such as

the purta7 rites, the husband and the wife have each a right

independently of one another. Moreover, the (perpetual) union of

10 the husband and wife has been laid down in reference to (the

attainment of) heaven &e. (which are) the rewards for meritorious

deeds. Vide the S'ruti text

3

:
“ May you (two) start an imperishable

body in the heaven " &c- Thus it should be understood that the

union of the two exists in reference to those acts (only) for which

15 they have a joint right, and not, moreover, in the rewards also

of those performed with the husband's permission such as pfirta.

It may be said that the jointness (of husband and wife) has

been laid down even, in connection with the ownership over wealth

vide the text* :
—

“ And with respect to the acquisition of property.

20 For they declare that it is not theft if a wife expends money on

occasions (oE necessity) during her husband’s absence.
”

( To this the answer is), True
;
but this text has indicated the

ownership of the wife over wealth, and not an absence of a division

&c. Since after stating “ With respect to the acquisition of

25 property ” the Author* has mentioned the reason of the rule (stated)

there. Thus, it means, that since Maim and others do not declare

it to ho theft in cases where in the husband’s absence, the wife

spends on special and necessary duties such as offering a meal or

1. Yljfi. I. 07.

S. r<irta-%k—aa opposed to and contradistinguished from f*r. See
further on Alit&kahara Sk. p. 81. 1. 1-2. An A'nrron has been thus defined;—

Sifits’ri av: i Vcptw refaijfttfiijFt II While & Aarno
has been thus defined:— ipnD'WlR q i aravpnslUR: ti

3. Taittiriya Brihroana III. 7-5.

4 . Apastamba 2. 6 . 14 . (10. 20.) 5. »\ Apaatambn.



YSjbavalkya

j

Altt£k?bar£ & VJratnltrotlayn —Position of a wife-

aims to a guest, therefore the right of ownership oyer property

exists in favour of the wife also. Otherwise it; (i. e. her act) would

be theft. Therefore a wife also may have a share at the option of

the husband and not of her own will. As the Author (himself) says

further on5
: “ If he make the allotments equal, his wives should *be r 5

giveD equal shares,
”

Viramitrodaya.

la the chapter on payment of debts, in the,portion stated with

the text ‘ Debt which may be paid, and which may not be paid &c. *,

while stating to whom it may not be paid, in that connection, the 10

Author states other prohibitions also in that place . ...

Yajiiavalkya Verse 52.

In the word avibhakta., ‘undivided*, the past participle (&a) is

used in the abstract* sense. Therefore, when there baa been no

separation, bhrdlfn&n, ‘between brothers* mutually, dampatyoh
t 1®

‘between a coaple* t. ts. a husband and wife, as also between a father and ^
son, pr&tibh&cyam

,
‘the relation of suretyship’, *. e . bail, roam, ‘lending’

i. e. giving of a loan, i&kthyam, ‘being witnesses,* (position of a witness),

for establishing a point in dispute, na smj-tam, ‘has not been allowed* {. e.

is not approved of the Smftis. 20

The word atha% ‘ot’, is indicative of the inclusion of the paternal
,

ancle, brother’s son, and like others. The word cha, ‘and’ indicates the **

inclusion of re-united relatione. The word tu , ‘however*, indicates the

non-application of this rale in the case of consent or in regard to

extraordinary things. Thus when the other party is agreeable for .a 25

suretyship or to the testimony, then the son &c. can become a surety, as

also a witness for the father and the like. In the case of Saud&yikd* ??
articles, even when not separated, rontnal transactions may take place,,

After partition, however, the relation of suretyship may certainly

exist, it has been expressly stated— ‘when unsepaiated’, and alsoas 30

there could be no objection. In the case of soretyahip and being

witnesses other particulars will hereafter be mentioned (52).

1. i. «. Yajni. 11, 116.

2. *=r: i. t. in « state or condition of separation. •

.5, {j affectionate gifts received individually. These .. do v not •

become p&it of the family property, bnt are ormcd by the donee as.of ihoir~_—

personal right.

23
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S'ulapaui

. , - Yajiiyavalkya, Verse 62.

The meaning is plain. Narada;* “(The acta of) giving evidence,

of becoming a surety, of giving and of taking, may be mutually

5 performed by divided brothers, but not by unseparated ones. " (52),

THE LAW OF SURETYSHIP

Now the Author proceeds to consider the law of suretyship

' Yajfiavalkya, Verse 63.

,
For appearance, assurance, and for payment

10 is suretyship ordained. The first two, however, should be

made to pay in case of default, while in the case of the
;

• last, the sons even (should be made to pay).

. _
Mitakshara Pratlbhavyam, suretyship, is a ‘ contract

with another person with the object of creating

15 Suretyship is confidence. * That, moreover is divided threefold

three-fold. according to the difference in the subject-matter;

e. g. dars'ane, for appearance, vie. with the

words “whenever his appearance is necessary, I shall produce him ”

;

•pratyayo, by tcay ofassurance, e.g. confidence i.e. ‘‘upon my assurance

20 lend him money, he will not deceive you. Since he is the

son of Buch and such a person, or he possesses a very fertile land,

or possesses an excellent village ”
;

dane, for payment, e. g. "If he

'does not pay, ibeu I myself will pay.” Thus is suretyship ordained,

(this) clause is to be taken along with each.

25 _ Adyau tu, the first tiro hoteever, wn the sureties for appearance

and of assurance *, vitathe, to case of default
, f. e. if things turn out

otherwise, that is to say in case of non-appearance or a breach of the

assurance ; dapyau, should be made to pay, *. e. the amount at

l. Ch XIII. 30.
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Verttt 53-54.J
' DW

issue, to the creditor by the king ; itarasya, tn the case of the last,

j\ e> of the surety for payment, even the sons should be made to pay 1
.

By default, vitathe, is meant when the debtor evades,

payment either fraudulently or by ( pleading ) poverty. By saying! a

‘in the case of the last even the sons’, it haB been (impliedly) said 5

that the sons of the first two should not be made to pay. By
mentioning ‘ the sons * it haa been indicated that grandaonB should

not be made to pay.

S'filapaoi.

Yajnavalkya, Verse 53 10

Suretyship has been ordained in regard to three viz. appearance eto.,

Adijau 1 the first two t. e. the sureties of appearance and of assurance, on ; >

a non-observance of the condition should be compelled to pay. In the

case of the surety for payment, the sons also must be made to pay. So
Brhaspati* :

" For appearance, for assurance, for payment, and also for 15

delivering the assets of the debtor : it is for these four different purposes

that sureties have been ordained by Bages in the system (of law) (39);

Ono says, * I will produce (him)’; another says, ‘ He is a respectable man *;
'

:

the third sayB * I will pay the debt and the fourth says ‘ I will deliver

his goods ’ (40). The first two, on a failure of the promise, shall be made 20

to pay immediately the amount ;
while the two last, on a breach of the

engagement (by the debtor); and fn their absence, their bods also.” (41). (S3].

With a view to make this very thing clear, the Author says

Yajnavalkya, Verse 64.

• Where a surety for appearance dies, or also a surety

by assurance, the sons of such a one must not pay the debt;

fhut they should pay) in the case of a surety for payment

1. In tho case of a enrety for payment, the sons are liable. TKangathinal

n. Jrvnachalaa 41 Mad. 3071. and this liability it independent wbeibtr

any consideration was received by tie father. Dttxrka Dat rs, Kruhrvt Vat

65 All. 676.

2. Oh. XI. 30-41,

|2fi-
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t
Mltakshara.:—When dars'anapratibhuh, a surety for

appearance, pratyayiko wa, or a surety by

Sons oE a surety assurance, mrtah, die3 , i. e goes to heaven, then

forappearance need the ehns of these two must not pay the paternal

5 not pay thfe debt. debt which has been incurred as a surety.

Where, however, danaya Sthitah, a man
standing surety for payment

, dies ( pratibhfth ), tatputra dadyuh,

his sons should pay, (and) not the grandsons. And these too should pay

the principal amount only, not the iuterest; Vide the text oE Vyasa
10 vu.‘

11 A grandson ahould pay the debt of the grandfather, as also

a son that which is incurred as a surety, equal (in amount) to the

principal only ; their sons, moreover should not pay. This is (the)

fixed (rule).

"

A grandson Bhould pay his grandfather’s debt excepting

15 that which was incurred under a suretyship,

* Page 37. equal in amount, 1 . e. as much os was taken,

and not the interest Similarly the son also

( ». e. of the debtor) should pay his father’s debt incurred as a

surety equal only to the principal amount. The sons of these,

20 *. e. of the son and the grandson, ». e. the grandson and the

great-grandson, should not be made to pay a surety-debt or even a

• debt which is not a surety-debt respectively when they have received

no property.

As for the text1 : "If the debtor is moneyless, and the surety

25 possesses wealth, he shall be liable to pay the principal
; he should not

pay interest,

u
that too should be explained as follows :

—

Lagnalah
is the surety, Khddalah, is the debtor. If a lagnaka dies possessed

of wealth, then only the principal amount should bj paid by his son,

not the interest. »

8Qi. ye} ", Where a surety for appearance or a surety by assurance has

stood surety after obtaining a sufficient pledge, there even Lis sons

should pay the surety debt out of that very pledge. As says

Katyayana3
:
“ Where a man stands surety for appearance after



yttjnavattya '

Vents S4, 55.,

5'ulapinJ & rtHtiksharJ—/?z({n£ of the liability. 811

obtaining a sufficient pledge from the debtor, his son shall be

compelled to pay the debt from it io the 1 absence of his father.
’’

The use of the word assurance indicates by implication (also)2

appearance- In the absence of the father i. e, when the father is

dead or has gone to a distant region. 5

S'ulapaaj.

Yajiiavalkya, Verse 54.

This verse is for the purpose of ordaining payment by the sons of

the surety for payment only; and thus there is no repetition, so
Katyayaaa 1

: "A surety obligation is never to be paid by the grandsons; 10

by the son even an equal amount is to be paid, in all cases of a paternal

debt". (54).

Where there are more sureties than one, (a question would

arise) how should the debt be paid ? So the Author says

Yajnavalkya, Verse 55. 15

When there are more sureties than one, they should

pay an amount proportionate to their shares. But whon
they are bound jointly and severally, they may pay .y
according to the choice of the Creditor. ^

Mitakshara- :—If in 008 transaction, there are two or 20

bahavo, more sureties, then they should divide

Mode of payment the debt and (each) should pay proportionately

of debt when there to the share (of each). Ek&chhayasriteshu,

are several sureties, ichen sureties are bound jointly and severally

the (ChMyti) image i. t. the resemblance of one 25

*, e. of the debtor. (Those) whose liability is determined by it

are known as sureties bound jointly and severally. As the debtor

stands liable for paying the whole amount, so also aie the sureties for

payment bound jointly and severally to p3y the entire amount.

In this way when there are sureties for appearance or by 30

assurance, as also those who are bound severally they should pay

1. ‘fan i* another reading—which would mean ‘even when the

ion has not received assets from the lather.’

2. /. t. the ram lion of the inrety for appearance Include* the inrety

hr assurance. Verio, 5C1.
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according to the choice, yathakamarp, i. e. according to the wish

of the dhanikah, i. e. the creditor. And hence, whomsoever the

creditor asks, having regard to his wealth &c., that one sbonld pay

the whole amount and not. a portion.

5* Of those who are severally bound, if any one has gone abroad

and his son is near, then he should be made to pay the whole

according to the option of the creditor. When, however, he is dead,

his son should be made to pay to the extent of his father’s share

without interest. As says Katyayana1
1 “ Of sureties jointly and

10 severally bouud, any one who is available may be made to pay. In

his absence abroad his son should be made to pay the whole. But

if he be dead, his son should be made to pay equal to the share of

the father.”

S'ulapani.

16 Yajnavalkya, Verse 55.

In regard to a debt, where the sureties are limited by portions, there

in the absence of the debtor, they should pay the portion of each his own.

When sureties are bound as responsible for the debtor singly, the

creditor may, at his option, recover the entire debt from one surety

20 alone (55).

Having stated the law relating to the payment of debts under

a contract of suretyship, the Author states the law as to the recovery

of the amount paid by the surety
J

Yajnavalkya, Verse 56.

25 For a debt which a surety has been made to pay
publicly to the creditor, double that amount becomes
repayable to him by the debtors.

Mitakshara :—The amount which, yad, the surety

pratibhuh, or his son being harassed by the

30 Debtors should creditor, is publicly, prakas'am, *, e. in the

pay double to presence of all the people, made to pay, dapito :

the surety. to the creditor, dhanino ; by the king, and not

which he has made voluntarily by going to him
out of a craving for a double amount. As says Narada2

: “What*
1. Verse, 638, •

2. Ch.1. 121,
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Verse,S3. J

Mlt Jketiard

—

Tht-Jdteihti maxim. SIS

ever amount the surety shall pay when harassed by the creditor, the

debtor shall pay double the amount to the surety’’; rnikaih, i. e. by

the debtors

;

tasya, of him, i. e. of the surety ; dwigUJiara, a double
,

pratidatavyam, becomes repayable. That, moreover, should be paid

forthwith without waiting for any particular time, because that is the 5

force of the text. This, moreover, ha3 a reference to money (only).

It may be said that this text1 regarding sureties lays down a

rule aa to the double (payment)2 only. And this

An objection rule is deducible even without prejudice to

the one previously3
laid down i. e. (about the 10

increase) which indicates the (several) periods of time. Just as

the rule 4 regarding the performance of the ritual for the birth (of a

2. And not that the doable is payable at once.

3. i. e. Yujfi. II. 37-39.

4. The Jalejhti iVyaya ( ) is mentioned by Jaimini in

Sutras 38-39 of the third Pada of the fourth Adhyit/a. The discussion in this

JVyoyo turns upon the question whether the srirfiz ( Jatcshti ) should be performed

before or after the 3fifT (jatakarma)—The maintains that it should be

performed immediately after the birth of the child, but the says it

should ho after the STrfpp*, and the conclusion is to the same effect.

The relevancy of this discussion here will bo seen thus: The
lay* down in substance the general role of interpretation that where there are

two rales and they refer to tko same subject-mattor, they should be io

interpreted and applied as to avoid as far as possible the fault of incongruity

(sec for a fuller discussion tho Text p. 32 & Trants, pp. 76-80 and

on verso 56). In the present case the application of tho «nv i3 invoked in .
'

this way by the (objector). Yojnavalkva in verso 37 lays down the rule

abont the periods of time when interest is allowed to accumulate. In tbo

present verso (i. e. 5(5) the role laid down is that a surety who is compelled

to pay is entitled to a doable. Therefore the suggestion in tho is that

the rule in verse 66 should be taken as subject to or without prejudice (3nmr)
to that in verses 38 and 39, so that the double that the surety is entitled is

not payable at once but subject to the conditions laid down in verses 38 and 39.

This position has been refuted by tho and tho conclusion arrived at is

that the double that is due payable to tho surety under this verse is payable

a! ones ( m? V7 fsstfr ). Note tbo following extract from the Su&xdhini.

f^^VFTi ( jpot SJ5*T?^i 3P>I?Tto4,

?rrni<-rf n: 1 3^tc * tot i and

there he states conclusion
t

(P. 32 a 1. 15 . Eng. Tf«. p. 78 I. 28 and p. L 15. •

,
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child) ia (understood as beiug) laid down (to bo) without prejudice

to the rule about (the period of) impurity. Moreover, if it (i. 8. the

rule) is understood as laying down an immediate increased payment/

it being impossible for an immediate (increase)

5 * P/Vqe 38. i. e. a calf in the case of the female of a beast,

it carries us to the payment of the original

principal alone.

(To this the answer is) This is wrong. - The present text

would be meaningless if it is understood as

10 The answer laying down a rule as to the doubling only

(of the principal), since ‘the rule as to the

doubling (for the principal) by regard to the periods of time has

already been established by the text1
: “Of cloth, grain and gold the

utmost increase is fourfold, threefold, nnd twofold.” As lor the

15 female of a beast, even under the rule of increase by lapse of time,

if there is no progeny, the beast alone is to be returned. Moreover,

even when some time after the payment of the amount the surety

comes to an agreement with the debtor, it is possible to have the

progeny then, or he may return the female beast along with the

20 progeny already born before. So there is no force in this objection.

Again, a surety-debt1 is a debt, which is incurred voluntarily*

and the payment made by the surety is therefore necessarily . a

voluntary payment. And there is no interest allowed for a voluntary

payment before a demand. As has been said:
3 "A friendly loan

25 does not carry interest when no demand is made. If it remains

unpaid on being demanded, it carries interest at five per cent.’’

Therefore this text lays down that this debt which originates in „a

voluntary payment (by the surety) even though undemanded4 would

1. YS.;ii. II. 39 gee above p. 769.

2. Here there is an attempt at a pun upon the word jfn%w. The
compound is to be tolred as tfiftt $$—given for the pleasure of the payee and

not (rfirni) of the payer. The fallacy is best exposed by taking the original

word as it is. In Sanskrt it may mean “something given for pleasing

another” or it may mean a friendly loan—as it ia technically understood in

the text cited from Narada. The ground for the objection stated in the text,

is supplied by the ambiguous middle

3. By Nlrada 1. 109. 4. i. t. By the surety.
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(at the most) increase in course oE time as far as double, commencing

from the day of the payment, is what is ( intended to be ) stated by
this text.

This also is wrong. Such a conclusion cannot be drawn from

this’ text. The only inference deducible is 'that a double should be 5

repaid. Therefore, wh»t has been said above is proper viz. that

having regard to the fores of the text the double should be rep<tid

without regard to the rule as to the periods of time.

Sulapaai.
''

Yajnavalkya, Verse 56. 10

Where the surety or his son has been compelled by tbe creditor to

pay the amount, to him the debtors should pay double the amount.

By what time such double becomes payable, has been stated by
BrhaEpati* : “ When a surety pays on a demand (an amount) which has

been vouched for, after tbe lapse of three fortnights, that amount 15

(the debtor) is bound to pay ” (56).

The Author mentions exceptions to the rule as to a double

payment to the surety which has been laid down (above) as a general

rule

Yajnavalkya, Verse 57. 20

Progeny in the case of female beasts, three-fold in
j

th9 case of corn, four-fold in the case of cloth, and eightfold J
in the case of liquids2

.

Mitakshara ;—kike the double, in the case of gold, tbe

female beasts &c. should be caused to be returned with interest 25

as declared above without regard to (the rule as to) time. As for the

verse itself
3
, it has already been explained. The purport is that

whichever limit has been kid down as the highest (increment) for

each particular thing, with that increase it should be paid at once by

the debtor to the surety who has paid (the principal), and without SO

waiting for any particular period._______ — " " _ ~

2. i. e. arc allowed to a surety who lias paid the debt on account of the

principal debtor.

5, i. t. of -Yfijfi. v. 67.

24
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When, however, a surety for appearance is unable, at the

appointed time, to produce the debtor, then a three fortnight’s time

should be allowed to him for finding out the debtor. Then if he

produces him, he should be released1

, otherwise he should be made to

5 pay the amount in dispute. Vide the text of Katyayana2
: “As

for fiuding out an absconding debtor, time should be given to the

extent of three fortnights as the farthest limit. If during that time

the surety point him out, the surety should be absolved. If

(however) the surety do not point him out after the lapse of the time

10 (allowed), he should bs made to pay the amount guaranteed. This is

also the rule when he (». e. the debtor3
) is dead.”

The same writer4 has also laid down the rule prohibiting

particular persons from becoming sureties*. “Not the master, nor

an enemy, nor one bolding a power from the master
; nor one under

15 restraint, nor a convict, nor even one (who is) of a doubtful character;

nor also an heir, nor a fritnd, nor the resident student, nor one

engaged on a commission from the king, nor also those persona who
have entered the fourth5 order, nor one who is not competent to pay

(the amount to) the creditor and an equal amount to the king as a

20 fine, nor one whose father is living, nor a wayward, nor one who is

not (properly) known, should be accepted as a surety guaranteeing

performance by himself’’. Sandigdhah, one of a doubtful character,

Abqis'astati, i.e. one upon whom hangs an accusation. Atynntavilsinah

resident students, i. e. students leading a celibate life and specially

25 known as Naishfhika brahmach&rinah6.

Here ends the law as to Burettes.

Viramitrodaya.

la regard to a transaction with surety, the Author states special

fnles.

t. From his liability as a surety. 2. Vuecs, 532 633.

3. See Bilambhatti.

4. Katyayana Verses, 114,115,116.

5. i. t.^the last of the four stages of life according to the Aryan law
irpnr, audits. The life of & celibate, householder, hermit

and an ascetic.
’

6. Bee YajB. I. 60 and MU&lctharS thereon pp. 792-704.
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Vents 63-54. J

VlramHrotlnya—Law of sureties. 8ir

yajuavalkya, Verses 53, 54, 65, 56, 57.

Ddne t 'for payment, i . e. making payment himself, by recovering

from the debtor and making over.

Moreover, Brhaspati1 makes this clear: “Now, one says ‘I will

produce (this nmn)’ ; another Bays, ‘He is a respectable man’ ; the third 5

says, ‘I will pay the debt’ ; and yet another says, ‘1 shall deliver the
goods.* (40). l’he first two however, on a failure (by the debtor in his

engagement) fhouM be made to pay the amount advanced at the time ;

the last two also, on a breach of the engagement (by the debtor), and in

their absence, their bods alto. (41)”. 10

He who savs, ‘I shall produce before yon the man proceeded

against’ he is one kind of safety. In this way is to be connected further

on also. ‘ i shall pay’, so says another ; thus is it to be connected. In the

expression Adyau tu ‘the first two, however’, by the nse of the word tu,

‘howover’, it has been indicated that of the first two kinds ot sureties, 15
eons must uot he made liable to pay. ‘On a failure’, i. e., when there

occurs a discrepancy in the matter of the appearance or the goodness

vouched for, the sons also shall be compelled to pay. This construction

follows- from the consequential change in the case inflexion. By the

nse of the word apt, ‘aW are included the sureties for payment. 20
The author of the Mitakshara pays that the Author further

expounds what bad already been atated before. As a matter of tact ,

however, the rule stated ia the first’ verse relates to sureties when
Hviug ; the word itarasya

,
‘of the other’, meaning of the one gone abroad,

and for a surety who is dead, th“ rule is stated tu the second verse, and 25
thus there is no repetition. This is t tie principle.

Those who stood sureties for payment, their sous sboull piy ; this

is the construction.

Bahama its. It there are several sureties then they shmi d pay upon
a non-pa) men l,by the debtor, Huch portion of the am»out of trio dent as is 30
proportionate to the fraction agree I to by each. Wbe.e a particular

fraction has been fixed by an arrangement, there the adjustment is to bo

made under the rnle* : ‘Equal shall be where no sp-ciriration has been
declared.’ The word bah'itah, Several' is in lie alive of more ti-au nu«* ;

therefore it should be noted that where there are two sureties, there also 35
this arrangement holds.

1, Ch. XI.— 10, 41. 2. ». ». Ve«so53.

3. rtu «T?sT*r*tlt is the foil statement of tho role. Where no portion

has been expressly specified, there tho shares shall b • equal.

Bee Jsimini X. 111. 63-64. This is the 13th Aihtharana which has been

stated thus:

—

« frmn: nut ?r «t ftsvnwr ?*w i u qi o

This max m i« illustrated in th* Pariiithp* to th-i ParOii <ra Grhys Surra,

whers oblninn. to the several deltas aro prescribed—-As no nombtr is specified,

ono for each equally is the inference.
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Dh&nyamitt
,
'corn ifec.’, where, whichever is the highest interest,

there that together with the amount of interest should be paid to the surety,

is the collective sense. By the use of the word eta ,
‘only’, is excluded

the calculation of any more interest. By the use twice of the word ehu,

*and also’, are added five-fold in the case of corn only, and in the case of 5

trifles (the rate of) increase is not stated here. (53-57).

S'ulapani.

To this, the Author mentions an exception

Yajnavalkya, Verse 57-

A woman and a beast, make up (the compound) 'a woman and the 10

beast’; debt in the form of these is ‘women and beasts’. Where women
slaves, or she-goats etc. have been recovered by the creditor from the

surety, there, the surety should recover from the debtor, the women slaves,

or the she-goats etc. together with the progeny also. Grain etc. as stated

before. All other things at double. (57). 15

THE LAW OF PLEDGES.

In a loan transaction of inr-n *y, the guarantee to be offe ed to

to the creditor i9 two- fold viz. a surety ami a pledge. As says

Niraia1
; * Th? guarantee -o oe offered to the creditor is two-fold;

(vis.) a surety and a pledge.” Of these (the law us to) surety hns 20

beeu dealt with. Now the pledge is being described. Adhi, p'edgs,

is that wmch is deposited i e. hypothecated

The law of by the debtor with the crcdito- for tha sake of

pledges. (creating) confide ce for the amount borrowed,

(that) ts an A' ilji. That moreover, is twu-tolJ : 25

Krtakalah, u pLdge with « time-limit, and Akrtakalah, a pledge

with n:> time-limit* Each of tbesi again is t«o-f«>l 1 : A pledge for

cu-tody, and u pledge for use. As says Nlrada2
: “A pledge is

that which i? tLpo-itcd and is known to be of two kinds; one for

(the redemption of) which a timelimit is fixed, and the (other) 30

which is* to be retain-d until pivm^nt”. Attain. it ia paid to be two*

l 7ZT7J.
2. I. 124 Dr. Jolly trnnilstes thus: “That to which a title is given

(
/»Ji»tribal/) is called a pledge.
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fold
;
a pledge for mere custody, and a pledge for enjoyment. ‘At

the period fixed* t. e. at the time of the loan

Kinds of pledges, itself, e. p. (with the word) at such and such a

time e.p. at the illumin-ti >n festival—this pledge is

5 to be redeemed by me, otherwise it will become yours. At the time

thus appointed (it is) to be taken away, i. e to be taken near him-in

other words-to be redeemed. Deyam ,' what is to be given’, means

(the act of) giving. ‘Until payment.* ydvaddei/'im, means without

prejudice to the Deyam. Udyatah, means fixed

10 * Page 39. i. e. appointed. YAraddeyodyatdh, 'fixed until

payment’ means the time for which is the

interval for the repayment of the borrowed amount, i. e. for which

the time has not been fixed. For safe custody i.e. for being

preserved.

Yajnavalkya, Verse 58

15 A pledge lapses if (it is) not redeemed by the time

the principal amount is doubled; that with a time

limit, (lapses) by (the lapse of; the time; a usufructuary

pledge never lapses.

Mttakdhai a s—If, yadi, *. e. when, dhane the amount, lent

20 becomes double in course of time with the

Special rules addition of interest os fix^d by hirasdf, na
about the pledge mokshyate, (the pledge) is not redeemed by the

& its four kinds debtor by the payment of money, then it lap es.

described above. i. e. the property of the debtor becomes the

25 lender’s own. kalakrtah, with a time-limit.

The word kola has been placed first under the rule of grammar in

Ahitdgnyitdishu1—“ in (the compounds) AhilAgm and the like, the

words formed by the past passive participial terminations may be

placed optionally at the beginning or end. ” That, moreover,

30 nas'yet, trill lapse ; kale, when the appointed time is reached,

whether before or after it is doubled, phalabhogyah, usufructuary
,

is that where the profits are to be enjoyed. ( e. g. 1 field, girden <&c.

That, na nasyati, does not lapse, at any time. By the text ;
“ At

1. Vj&ka?ana Sutra 2-2-3T 1
*itfSTPW
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the time fixed, that with a time-limit lapses’’ the lapse of both kinds

of pledges limited in time- viz. for safe custody and for enjoyment •

has been laid down. The absence of a lapse of a pledge without a

time-limit has been stated in the text:
4t
a usufructuary pledge does

not petish. ” Therefore by
1

the rule of the remainder
*

the text 5

viz. t “A pledge would lapse1
&c. ” comes to be in reference to the

pledge For safe custody, and not to one having a time-limit.

When a lapse occurs whether on account of the transgression

of the rule of doubling or by the violation of the condition as to the time

fixed (by the parties), a fourteen day’s waiting time should be 10

observed—vide the text of Brhaspafcl3
vis : “When gold is doubled

or the stipulated period has elapsed, the creditor becomes the owner

of the pledge after waiting for twice-seven days. Duriug this period

the debtor may redeem the pledge by paying the amount

It may be said ‘ it is improper to say that a pledge shall lapse ’ 1

5

in the absence of circum3tauces 6uch as gift, sale &c. which (would)

cause a cessation of the debtor’s ownership, as also in the absence of

circumstances which would create the creditor’s ownership, such as

acceptance, purchase &c., and aUo because there would hi a

disagreement with the text of Manu3
: viz. “ Nor, moreover, can there 20

be a transfer or sale of a pledge on account of length of time.
n

Kalasamrodha—* Accumulation on account of time ’—( the pledge )

standing over for a long time. On accouut of the Kalasamrodha

is e.
%
the debt remaining over for a long time, there cannot be a

transfer (na nisargosti) of a pledge, i e. there cannot be hypothecation 25

with another, nor also a sale (na cha vikrayah) Thus from the

prohibition against hypothecation or sale (of a pledge) an absence

of ownership of the creditor is deduced. (To this) the answer is

:

Even the act of pledging itself is considered as a circumstance,

although coupled with a contingent condition, creating the creditor’s 30

ownership. The acceptance of n pledge also ia well known in the

world as a circumstance, ul*o coupled with a contingency, creating

the creditor’s ownership. So when the amount becomes doubled,

and also when the appointed time has arrived, the right of paying

I. *. f. the first half of terse 58.

3. Ch. VIII. 1«.

2. Oh.Sr.27.
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the amount becomes entirely extinct, and therefore under the

‘ present text1 there occurs an entire cessation of the debtor’s right of

ownership, and the ownership of the creditor becomes absolute.

Nor, moreover, is there a conflict
1 with the text of M&nu:

, For,

5 the text : “ Nor, moreover, c-m there be n trail ;fer or Eale of a p'ed_e

on account of length of time " has been stated after intro incing a

pledge for enjoyment thus! “Nor, however, cm he get interest on

the loan when the pledge is for use And there being a prohibition

against hypothec.^ on or sale in the case of a pledge for nse and

10 enjoyment, the creditor canti' t acquire ownership. Here aUo it bus

been said, viz-: “one for enjoyment of profits do*s not lapse.
’*

In the case of a pledge for custody, however, ATanU3 has

stated (the rule) separately : “ A pledge (for custody only) must not

be used bv force j (mid) one (so) nsing it shall forfeit the interest .
n

15 Here also it will be said betaiftei 4
:

’* There shall be no interest if a

pledge for sale custody is used. ” The text :
‘ A pledge whin doubled

lap.-es ” has been stited with reference to a pledge for custody.

Thus everything is without a contradiction.

Viramitrodaya.

20 * Every mnDth in the case of a pledge \ so has been staled* j there

in regard to pledges, the Author states special rules upto the end of

the chapter

Yaujavalkya, Verse 68.

There, a pledge is of four hinds, as differentiated by the several ele-

25 mnnt'sof character, kinl, time-limit, aud form. So also Bfhnspati* s “A
pledge is termed bandha

,
and is declared to he of four sorts j movable or

immovable ; to bo kept only, or to be used ; to be released at any time,

or limited as to time ; stated in writing, or stipulated (orally) before

witnesses”. By reason of its being indicated as to its four-fold nature

30 by regard to its character, etc., each *8 the four kinds such as movable,
immovable, etc., and thus of four kinds. * Stated in writing *, i.e.,

having an evidentiary support stronger than witnesses. Oth«r texts,

1. i. i. of Yljuivalkya.

2. VIII. 113 i. «. the one referred to above.

3. Cli. VIII. 144. 4. Verso 69 further on,

6. Vone 37 nboYe see p. 7C3, 1. 26. 6. Oh. XI. 17.
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however, are to bs interpreted as not to contradict this; this ia in

short the import.

If aftfif the principal amount has become doubled it is not redeemed

by the debtor, then the right of the debtor lapseB. K&lakrtah
,

* that with

a time limit the., one for which a period has been fixed, i.e. ‘if by such 5

and Buch a date the pledge is not redeemed by me then it becomes yoar

property by right of ownership’, thus with. a time limit agreed npon.

A pledge to be aseJ or for custody only of this sort ; R&le, * at the time ’,

<•#., at the time fixed ia that manner, upon the debtor not making the

payment back of the debt, nafyet, * shall lapse i.e., will be removed ont 10

of the ownership of the debtor. This is the meaning according to the

Mitak?hara and others.

The revered Author of the Batnakara, however, maintains that

this text is to be differently interpreted : as in the case of transactions

—

such as regarding bronze, etc., where no agreement waB made, there, 15

without the consent of the debtor, dealing with the property aa his own
by the creditor is not seen generally. That interpretation is thus: where

the debtor himself stipulates by a declaration thus, ‘ When the amount

becomes doubled and I do not redeem the pledge, then this (pledged

article) will indeed be yours ', then after the amount has become doubted 20

and no redemption has taken place, the right of the debtor becomes

extinct. Here the reaBon is K&lakrtah, * with a time-limit ’—where a

time has been fixed at which one’s ownership will become extinct and tbo

right of ownership of the croditor will spring up—such a pledge becomes

lapsed by the time fixed. iff)

A pledge with possession for the enjoyment of the fruit, howover,

where no time is fixed, does not lapse even by thousand years.

* When it becomes double, it has to be redeemed by me’ with such an

agreement finally made where a pledge was deposited by the owner, i.e.,

a pledge for custody, euch a pledge, when the amoant has become 30

doubled and is not redeemed, lapses. Double is indicative of the highest

limit of the increase.

A pledge for possession, however, although thus stipulated for, if

it becomes doubled on acconnt of depreciation or investment, does not

lapse even if not redeemed. K&lakrtah, ’with a time limit’ i.e., where 35

a time limit haa been made, each as, * within aach period if it is not

redeemed, then it will be yonrs Indeed’, and the like Btinnlation, when

not redeemed, the entire pledge lapses. Thus the clanse ‘when the

amount is doubled * should be taken as stated. In the case of

a conflict with the aesge of the S'ifif&s, however, it should bo taken as 40

25
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t Perm S8-60.

indicative by implication of a particaIar,.period..o£-time^._Sach^aa

interpretation, moreover, appears to be better. ...c_ -JJ

Jn regard to the expression pranaiyet, ‘lapses’, Brhaspatil states

a special rule: “When the time (for payment) has passed, and interest

6 has ceased, the creditor Bhall become the owner of the pledge ; but before

ten days have elapsed, the debtor is eutitled to redeem it”. Vyasa also,.

“When gold has become doubled on account of the completion of the time'

in the etipnlatei period, the creditor becomes tbe owner of the pledgee-

after waiting, however, for two weeks. ” Here the decision is to be-

10 reached according as the debtor is well placed or is not well-placed. (d8)

S'ulapani

Yajhavalkya, -Verse 58.

After the amount has become doubled if the pledge is not redeemed

by the debtor, then it lapses e. g. it becomes the property of the person

15 advancing the amount. If a period of time has been stipulated by
himself, then when that is reached, it lapses. Vyasa states a special rule :

" After gold has become doubled, by the completion of the interval under

the stipulated period, the creditor becomes the owner of the pledge, after

waiting, however, for three weeks
; during this interval, the debtor may

30 redeem the pledge by paying the amount”
. (58), .

“ '

Yajnavalkya, Verse 59. . ,

There shall be no interest if a pledge for custody be

used, or one for use be damaged. If a pledge is spoiled

or destroyed it shall be paid, unless it be by the act
'

25 of God or the King.

Mitaksharai-Moreover, gopyadheh, of a pledge for custody
,

e.g. a copper pan, there shall be no interest, in

* Page 40. case of any use ( made thereof ). . Although

the use be slight, even a large (amount of)

30 interest would be forfeited, as there is a breach of contract. ' So also,

n where the pledge is for possession ' and use,, and the object of’

enjoyment, such as a bull or a ' copper pan, • which is pledged ^with

interest is damaged i. e. has been rendered unfit for (being
r
dealt with

in)' any transaction, there is no interest.- This,' k' the Context.
1

1. Cl). SI. 25.
-• •

• •
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A"pledge wki'cK has "been spoiled, riashtah, *. e./ has undergone

deterioration e. g. a copper pot &c, on account of a hole or on account
*

of its being broken &c. should be made as (it was) before and

returned. "Here a pledge for custody, if damaged, should be returned

after it is restored to its former condition. And if it is used also, f»

even' the interest shall be forfeited.

A pledge for use if spoiled should be made as (it was) before

and (then) returned. If it carries interest, the interest shontd be

given'up. When it is destroyed i. e., baa perished entirely, such a

one also should be paid by paying the' price. By paying it, he gets 30

the amount with interest- When he does not pay then (even) the

principal amount lapses. Vide the text of Narada 1
:
—“If it is

destroyed, the principal lapses unless the loss is caused by fate

or the king. ” Unless it be by fate ( superior force ) or the king

;

fate, Daivam, t. e., fire, water, and generally any misfortune &c. 15

Unless it be without the loss caused by superior force and also by the

king when it is without any fault on his part. In case where the

destruction is caused by fate or the king, the original principal

with interest or a fresh pledge should be given by the debtor. As

is said : When land is washed oEE by a stream, and also when it is 20

taken away by the king, another pledge should be given, or Che

amount paid to the creditor, “ Here 4 washed off bp a stream ’ is

indicative of consequences of a vis major.

Viramitrodaya.
* * s Yajnavalkya, Verse 59. 25

(Zopy&Meil , 'of a' pledge for custody*, each ae copper, eilcer Ac.

upobhoge, on being used*, even though very small, trddhih, ‘interest’,

altbongb large, no, ‘does not’ accrue, by reason of the transgression of

the contract. Similarly, sopak&re, ‘in the case of one for nse* e.g., in the

case of a cow &c., where the consideration takes the form of enjoyment 30

and use, tathA h&pite, ‘is so damaged’, *. t. has been rendered unfit

for (being dealt with in) any transaction, for that pledge there would he

no interest*.

Kaskto, ‘spoiled*, by being broken or otherwise, has become

entirely nnfit for (being nsed in) any transaction whatsoever, tinasklo, 35

1. Oh. I. 120.
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I- By eaying “deterioration even though carefully- kept’* > it

haa been indicated that the pledge should bs -carefully kept by the

creditor.
' •’ • *

Viramitrodaya.

5 Yajnavalkaya. Verse 60 .

A'dAeh
,
‘of a pledge \ sirikaron&t ,

* by the acceptance *, euch as

of a'pledge for custody by delivering it over, and of a pledge for use, by

enjoyment, tiddih, * is 'the establishment’, and not merely by the

writing and other means, vide the test of Narada’ s '“A pledge,

IQ however, has been declared to be of two kinds, vi*., (of) inovablea as

well as (of) immovables. Both of these will be deemed to be established

if.tbere is possession, not otherwise.” . •

By this, in the text 1
: ” In the case of a pledge, a gift, or a sale,

etc., the prior alone has preponderance”. Proof of possession is stronger,

j fi and the conclusion that is deduced is that a prior one without possession,

however, although prior ia not stronger.

Such a pledge, however, raMyam&nopi, 1 even while carefully

protected’, if it snfTers deterioration In course of time, then another pledge

should be placed by the debtor, or the amount of the debt should be

b’O paid to the creditor. The word Api, * even *, has the sense of opposition.

In the case of the cow and the like, if it be lost, by a fatal accident, the

principal becomes lost. Here also the usage of the caste alone is the

authority. (01),

S’ulapani.
"

;5 Yujilaralkya, Verse 60 .

AdheS * of a pledge* wdcihih,* the eHahltahment. * ia by the

acceptance i. s. by possession and not by mere Intention. So Vyfiia*

:

“A pledge is said to be of two kinds Tit: ( of ) movable* as well as ( of

)

immovables. Both of these shall be deemed to be established if there i*

30 possession, not otherwise" (60).

The Author mention* an exception to the rule* " A pledge

lapses if doubled, Ac.
’*

* * I. Ch. I.' 150. 5. YlJB. 1!. j>3. See *}>ot» p. 71*
3. The »«ue vrr«e it autjrntd to N&rada. whet* 1

it li found at
Oh. I, 18*. «. TSjB. II. ft? (above).
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- -v Y&jn&valkya,'Verse £1. • - —
In ttie case of 'a debt contracted on a " Charlira

pledge, the amont must he paid with interest, and in

the case of a debt contracted on a chattel delivered" as -an’
earnest, he shall pay twofold. - 1 5

Mitakshara Charitram, conduct i. e. good conduct.

Pledge by a charitra is a Charitra pledge.

Exception to Upon (the strength of) that whatever amount

the rule that ‘a has been borrowed and kept for self or given

pledge lapses to another. This is the purport. Belying upon 10

when the . debt the good faith of the creditor where a thing,

is doubled. * even though very valuable, has been made over

by the debtor to the creditor, and only a small

amount is borrowed, or, where, relying upon the good faith of the

debtor, the creditor has advanced a large amount to the debtor even 15

after taking a pledge of a small value, that amount the king should

cause to be paid with interest. The purport is this’ A pledge of

this sort does not lapse even though the amount is doubled, on the

other hand the amount only should be paid (to the extent of the)

double. 20

Similarly, satyankarakrtam. Kdra (an act) is ihe same

thing as) Karana (making)1
. The affix Qhafi (^ ) is used here to

denote action. ( Bh&va )• The making of truth is $atyankdrah.

The augment gti( mum ) is used under the rule of grammar (6-3. 70)
u
3*1 is the augment of and when the word follows.

v
25

That which is made by means of a Satyanldra is a Satyank&rdkrta.
This is the meaning intended, When even at the time ofoffering the

pledge itselE it was agreed thus vie "even when the debt is doubled, -

I am to pay the double amount only, and the pledge is not to lapse
”

then the double should be caused to bs paid, 30

*Page 41, . _ - J

Another meaning (is this) Where Charitra itself is the

pledge if is called a charitra-handhdka. By the word _ Charitra

J. It, «. the which is the expression. of action. Is used In the abstract

tense, wit is the same bb wwt- (
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Yifnavottya

I* ' sV - By flaying “deterioration even though carefully kept it

ha* been indicated that the pledge should be carefully kept by the

creditor.
’

Viramitrodaya.

6 , Yajnavalkaya,' Verse 60.
‘

, r
_ A'dheh, ‘of a pledge stcikaran&t

,
‘ by the acceptance ’, each as

of a"pledge for custody by delivering it oyer, and of a pledge for use, by

enjoyment, siddih,- * is' the establishment’, and not merely by the

writing and other means, vide the text of Narada’ s A pledge,

IQ however, has beeu declared to be of. two kinds, viz., (of) movables as

well as (of) immovables. Both of these will be deemed to be established

{(.there .is possession, not otherwise.”

By this, in the text* : “ In the case of a pledge, a gift, or a gale,’

etc., the prior alone has preponderance”. Proof of possession is stronger,

15/ and the conclusion that is deduced is that a prior one without possession,

however, although prior ia not stronger.

'
.

guch a pledge, however, rafohyam&nopi,
‘ even while carefully

protected’, if it Buffers deterioration in course of time, then another pledge

should be placed by the debtor, or the amount of the debt ehonld be

20 paid to the creditor. The word Apt, * even has the sense of opposition.,

In the case of the cow and the like, if it be Joflt, by e fatal accident, the’

principal' becomes lost. Here also th» usage of the caste alone is the
‘

authority. (01),

S'ulapani.

25 Y^jfiavalkya, Verse 60-

Adheh ‘of a pledge’ siddhih ,
* the establishment,’ is by the.

acceptance i. e. by possession and not by mere intention. So Vyasa’

j

.“A pledge is said to be of two kinds viz : ( of ) movables as well as ( of

)

immovables. Both of these shall be deemed to be established if there is

30 possession, not otherwise" (60).
,

The Author mentions an exception -to the' rule4 - " A pledge
lapses if .doubled,&c.

~

r ” ~ l.C Oh.d.'13J, 2. Y4jH. See above p. 718
3. The game verse is assigned to Narada, whete' It is found at >

Oh. 1. 139. 4. Yijfi. II. 58 (above). V
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~ —„ Yajna/valkya,- Verse £1.- '•v*- -

In the case of a debt contracted on a. " CKarltra

pledge, the amont must be paid with interest, and in /
the case of a debt contracted on a chattel delivered- as -an

’

earnest, he shall pay twofold. - ' 5

Mitakshara :—Charitram, conduct ». e. good conduct.

Pledge by a charitra is a Charifra pledge.

Exception to Upon (the strength of) that whatever amount

the role that ‘a has been borrowed and kept for self or given

pledge lapses to another. This is the purport. Relying upon 10

when the debt the good faith of the creditor Where a thing,

is doubled.
*

even though very valuable, has been made over

by the debtor to the creditor, and only a small

amount is borrowed, or, where, relying upon the good faith of the

debtor, the creditor has advanced a large amount to the debtor even 1

5

after taking a pledge of a small value, that amount the king should

cause to be paid with interest. The purport is this* A pledge of

this sort docs not lapse even though the amount is doubled, on the

other hand the amount only should be paid (to the extent of the)

double. 20

Similarly, satyankarakrtam. Kara (on act) is the same

thing as) Karana (making)*. The affix Ohan (<ru) is used here to

denote action. ( Bhdva) The making of trnth is Satyankhrah.

The augment gn.( mum ) is used under the rule of grammar (6-8. 70)

“ 3*1 is the augment of and when the word ^ follows ” 25
That which is made by means of a Satyanldra is a Satyankdrakrta.

This is the meaning intended. When even at the time of offering the

pledge UseU it was agreed thus viz “even when the debt is doubled,

I am to pay the double amount only, and the pledge is not to lapse
"

then the double should be caused to be paid.
'

'‘'Page 41.

Another meaning (is this) Where Charitra itself is the
pledge it is called a charitra bandhaha. By the word Charitra

1. ». f. the VTT which is the espresjjon of action, (3 a*ed In theabstract
"

*#n jc. «rr i» the istae at arm.



is expressed that unseen 1

virtue known as ap<lrva% which is born of a

bath in the Ganges or oE (the performance of) the Agnihotra?.

Where that ( ». e. the Charitra ) itself is pledged and money
ia received, then the doubled amount itself is to be returned* but

o there ia no lapse of the pledge.

While discussing the pledge, another (kind of load) is being

described, saty&nkara.krtainiti. Whatever a thing, such as a ring

&c- has beea placed in the hands of another with a view to complete

the agreement of sale and purchase, the double of that thing should

10 be paid if the agreement is broken. Even there, if the person by

whom the ring &c. is deposited himself breaks the contract, he should

give the thing itselE. If the other party commits a breach of the

contract, then a double of the ring &c. itself should be returned.

Viramitrodaya

16 Yajflavalkya, Verse 61.

Charitrena , ‘by charitra ' by good conduct, ba.ndhaka.rn hftam, 'taken

as a pledge’, by the creditor accepted to himself a thing of great

value, or of a value less than the loau, there the king of the like should

compel the debtor to pay the amount together with interest. When the

20 amount becomes doubled, the pledge lapses.

Charitra, i e.r religious merit, where has been male {the subject of)

a pledge, there the obligation as a debt, of the religious merit does not

become extinct, but the money must be caused to be paid together with

the interest. This is the meaniug.

25 'SatyanAdra—“even when the amount has doubled itself, the pledge
will not become yours, but on the other hand 1 am liable to pay the
doubled amount itsell’ *—under such an agreement when an article is

1’. Mark this term. is sometimes expressed ns It is that

,
unseen virtue which ia a relation superinduced, not before possessed, unseen
but efficacious to connect the c'.nsequeme wi'h its past and remoto cause and
to bring about at n distant period or in another world tho relative effect.

AH the Vedic injunctions laying down the performance of ceremonies
and rituals which do not bear any direct tangible fruit derive force from their
enpaoity to create this srpr.

2. sri&flV is the initiation and maintenance of tho sacred fire by
offering oblations to it. This is of two kinds: ftm-ordinary, and «fi‘ir-occasion*i.
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pledged ; Dwiguvam pratid&payet, ‘be mast be made to pay the double* j

i.e., otherwiee tbe pledge lapses. The Sampradayikas, however, construe

it that this has been stated by the Author in regard to a position

which arises when for the purpose of facilitating the arrangement

regarding a transaction of a gi f't or a sale, an article such as a ring &c. 5

has been made over into the hands of the Beller, and the seller has

exceeded the limits of the arrangement, he should pay to the buyer the

double. If, however, the transgression is made by the buyer himself,

then he uIbo should pay double the amount to the seller. (61)

S'ulapaui 10

Yajnavalkya, Verse 61.

Churitryam,
'
religious merit’, such as the maintenance of the

perpetual fire agnihotTa, a hath in the Ganges etc.—by pledging that itself

wbat has been borrowed, that must be paid back with interest.

Where a pledge of small value with tbe undertaking “Truly I shall 15

redeem this ” has been given, that in the long period is to be paid back

double, and must not be sold by the creditor. This is the meaning.

Chantrdbandham is the reading by Vis'varupa (61).

Yajnavalkya, Verse 62.

A pledge should be restored to the debtor when he SO

comes to redeem it, otherwise the creditor would be

(liable as) a thief. If the creditor be not available, the

debtor may pay the amount to (a member of) his family

and take back his pledge.

Mitakshara;—Moreover, upasthitasya, of one icho has 25

come for redeeming his p/edge by paying the

Redemption amount, adhirmoktawyah, the pledge shoidd

of a pledge. Oe restored, by the creditor, and it should

not be detained out of a greed for interest.

Anyatha, otherwise, i. e. if it is not restored, being just in tbe 30

position of Stenah, a thief, he would be punishable like a thief.

When, however, the creditor is absent, after placing the dhanam,

amount, together with interest kule, in the family, i. e., in the

hands of his relatives, the debtor should take back bis own pledge.

26
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S'Glapaui.

YajBavalkya, Verse 62.

To a debtor who has come to redeem the pledge, after taking the

amount together with interest the creditor should release the pledge;

5 otherwise he would be regarded as a thief.

If the person who had accepted the pledge be not available, the

amount should be placed i. e. deposited in his family, and he should get

back the pledge. (62).

It, however, the creditor be absent and there are no relatives

10 of his (who are ready) to take the amount, or when the creditor is

absent and the debtor wishes to pay the amount by selling the

pledge, then (the question would be) what should be done ?

(Anticipating this) the Author soys

Yajnavalkya, Verse 63 (1).

15 Or appraised at its value at that time the pledge
will remain there without interest.

Mitafcfhara :—Tatkalefci, after ascertaining the value

which the pledge had at that time, he may deposit the pledge even

tatra, there, i. e. with the creditor, without interest ; it doss not carry

20 interest thereafter, till the creditor restores the pledge after taking

the amount or cause to be paid to the debtor an amount equal to
-

its value.

When it was settled at the time of (advancing) the loan that

* even if the debt were doubled, a double amount only should be

25 taken, and the pledge should not lapse then when the debt is

doubled and the debtor is not near (the question would be) what

should the creditor do ? Anticipating this, the Author says

Yajnavalkya, Verse 63 (2).

(Or the creditor) may sell (the pledge) in the

30 presence of witnesses even without ( the presence of ) the

debtor.

Mitakshara:—dharanikat vina, without the debtor,

i. e. when the debtor is not present, the creditor should recover the
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amount after vikriya, selling the pledge in the presence of witnesses

and also of his relatives.

The word W&, or, is intended to lay down the rule of

distribution in the optional1 case that would arise. It is in this

way: When it has not been agreed at the time of (advancing) the 5

loan that ' even if the debt were doubled, the amount only should

be taken and the pledge should not lapse, ’ then under the text2 ‘ a

pledge shall lapse when doubled &c.
’
the pledge shall lapse. In the

case of (an express) contract, however, the rale laid down here

(should be followed). 10

Viramitrodaya.

Yajiiavalkya, Verses 62 & 63

To a debtor who has come for paying off the amount and redeem

the pledge Adhih, ‘the pledge’, moitavyah, ‘ should be released ’, by the

creditor, to the debtor, anyathd, otherwise, through covetousness for 15

interest, if it is not released, the creditor, is etenah ‘ a thief i.e.,

becomes liable to be punished like a thief. This rule as to obstrnctive

non-release is to be understood as he has the power 3
. The general

exception vis . “ualess it is caused by superior force or the king’ holds

everywhere where it is fit to be applied. 20

Prayojakc ,
* the creditor ’ i.e., the oce who advanced the loan,

asati, ‘be not available’, i.e., be dead, or has gone abroad, or has become

an ascetic ; huh, * in the family *, i.e., among those who are entitled to

take the assets of the creditor, in the order commencing with ‘ the sons

and the root dkanam, ‘ the amount \ together with interest, nya»ya, 25

‘having taken’, i.e., having deposited, his own ‘pledge he should get back’,

ddkim Apnuyal. (62).

If, however, there is none whatsoever competent to fake the assets

Of the creditor who has gODe abroad, then as evalnated at that time,

the pledge shall remain tatra
,
‘there*, i.e., in the house of the creditor 20

advancing the loan, without (carrying) interest. The meaning is, that

when the money is not accepted owing to the fault of the creditor, after

that time interest will not ran.

Vkdranako, ‘the debtor \ at the time fixed for the redemption of

the pledge, is not near at band, then the creditor, Bhonld Bell the pledge 25

1. Beo note 4 on pp. 708-709 above, 2. Vcrie, 58.

3. i. t. it applies when the creditor taking advantage of his portion

to dictate refascj Ihe delivery back. . f
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in the presence of witnesses. The role is, that in such a case after

taking (back) his own amount, the balance he should deliver over to

the king. By the use of the word apt ,
' even are included those who

are entitled to the estate of the debtor. (62, 63).

5 S'ulapani.

Yajnavalkya, Verse 63.

If the pledge is, on any account, not given (back) to the debtor,

then being assessed for its value at that time, it shall remain at that, at

10 the bouse of the taker of the pledge.

When however, dhQrauako, * the creator of the pledge ’ is not

available, then after selling it, the creditor may take hie own amount, and
pass over (the remainder) to the king. (63)

Yajnavalkyn, Verse 64.

15 When, however, a debt under a transaction of

pledge has become doubled (by the accumulation of interest),

then the pledge shall be returned after double the

principal amount has been received (by the creditor) from
the profits.

20 Mitakshara :—Yada, when, the amount advanced,

dwigunibhutam, Ans become doubled, tada,
The Autbormen- then, tadutpanne, from the profit, i. e., frem

tions a special case the receipts derived from the pledge, tadadhau,

of a usufructuary after the pledge was made end when dwigune,

25 pledge. a double, hes been pravbhte, received, by the

creditor, the pledge should be restored by the

creditor. Or if the debt has become doubled without possession

(being transferred) either on account of nn agreement at. the

beginning that * when the pledge is delivered and the debt has been

30 doubled you should restore the pledge’, or on account of some other

reason the amount has become doubled, then, after the pledge has

been made over to the creditor for enjoyment, it should be restored

when the profits recovered from it make up the doubled amount. If

more bo enjoyed, that too should be restored. This test is intended

35 to lay down the role that a pledge is to be enjoyed only for paying
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off entirely the original loan together with interest. It is called in

popular language a feshayadhi, a pledge where the liability is

diminished.1

Where, however, it was agreed that possession of the pledge

was intended only for (securing) the interest, 5
* Page 42. there even if the amount has increased more

than the double, the pledge will be used

only until the payment of the original loan. This very thing has

been made clear by Brha.Spati :
“ The debtor shall get back the

usuErucuary pledge the time for which has been matured or after 10

paying off the principal amount ; if it has exceeded, then the creditor

does not get the amount The debtor also will not get back the

pledge except with mutual consent." The meaning of this text is

this** That wherein the profits are to be enjoyed is called a

usufructuory mortgage or pledge. That moreover is twofold, that 15

which is intended to pay off the original principal together with the

interest, and the one to pay off interest simply. Of these also, in the

case of a mortgage which is intended to pay off the original principal

and the interest, the debtor shall get back the pledge when the

time for (payment of) it becomes matured (Purnakdlam), i.e., when the 20

original amount together with the principal has been received by the

creditor, then the debtor shall get back the pledge. In the case of

the pledge which is intended for reduction of the interest only, the

debtor shall get it back after paying off the principal arnouut.

Sdmaka is the same as sama (equal), i.e., equal to the original 25

principal. The (same) Author mentions an exception to this : ‘ if it

has exceeded without mutual consent'. ft, i.e. the pfedge, das

exceeded. i.e. has transgressed the limit, i.e. if the profits have

exceeded even the interest, then the creditor will not get the amount.

The creditor does not get the principal amount, i.e the debtor shall get 30

back the pledge even without paying the original amount advanced.

If, however, the pledge has not been exceeded, and is even

insufficient for (paying off) the interest, then even after paying off

the principal, the debtor will not get back the pledge, but will get it

only after paying away the balance of interest. Again the (same) 35

1. Cf. tho .Ifortuum tadium of English Equity.
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Author mentions an exception to both these rules. The text ' if it

has exceeded, &c.’ has been mentioned as applying in the absence of

a mutual agreement between the creditor and the debtor. With

mutual cousent, however, even if the pledge be exceeded, the creditor

5 may enjoy it until the original principal is paid, and also (on the

other hand) even if it be insufficient, the debtor gets it back by the

payment of the original principal only.

Here ends the Chapter on the Recovery of Debts.

Viramitrodaya

10 The Author states a special rule iu the case of a pledge with

possession.

Yajiiavalkya, Verse 64.

If Rnam. Adhau,

'

a debt under a pledge on account of enjoyment,

(iwigunidMtam, * has become doubled then when the amount so

lo doubled has passed to him, the pledge should be released by the

creditor. Thie is the meaning.

This is what is called a HihayAd/li 1 a Belf-effacing pledge.’ This,

moreover, would be so when it has been so agreed upon by the creditor,

as it is bs9sd on the same principle as the text of Vishnu* viz. : “Even
20 if the maximum amount of interest is paid, the mortgaged article, if it

is immovable (shall not be returned), unlesB there be an agreement to

that effect.”

One who is afraid of an illegality, should release the pledge; vide

this text of Brhaspati1
: "Where the me cf a pledge (ie continued)

25 after twice the principal has been realised, ( receipt ) of the compound
Interest and the exaction of the principal and interest, that is (called)

usury, and is reprehensible.''

" It is alBo said that except under a special agreement it does not
carry interest. (64)

30 Here ends, in the commentary on Tftjnavalkya,

The Chapter on the Recovery of Debts.

1, Oh. VI. 7, 2, Oh. XI. 18,
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S‘ulapa?i.

Yajuavalkya, Vers© -64.

“ When the profits of this reach double the quantity of the amount,

my pledge is to be released ", thus saying when a pledge is offered, then

when from its income double the amount (advanced) has been realized, 5

then the pledge is to be released and not to be enjoyed. (64) •

Chapter IV.

THE LAW OF DEPOSITS.

Yajnavalkya, Verse 65.

Property which being placed in a box is delivered 10

into the hands of another without being described, is called

a deposit ; (and it) should be returned in the same condi-

tion (in which it was when delivered).

Mitakshara :

—

A thing which holds the things deposited,

being different from it, is a VaSana, box, a 15

Upanidhi receptacle, e.g., a Karanda, &c. dravyam;
described. property

,
wasanastha, which is placed in it,

the particulars as to the quality and the quantity

of which anakhyaya, is without being described u e. mentioned,

and (after it is) sealed, arpyate, is delivered, in confidence for safe £0

preservation, anyasya haste, in the hand of another, that property

is called, aupanidhikam, deposited property. As says Narada:
" That (property) which being under a seel is deposited without

being .counted or known, should be known as an Upanidhi

;

while it is known as JUkshepa where it is counted.” 25

Pratideyam tathaiva tat, should be relumed in the same

condition« The person with whom it has been deposited, sbonld

return i.e. restore it .back to the depositor in the same condition in

which it wag delivered bearinc the seals as before.
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S'ulapani

Yajiavalkya, Verse 65.

V&sanatn
,

1

a receptacle * to hold the deposit, Buch as a casket etc.;

placed there without detailing its form, number etc.; what is deposited in

5 another's hand, that is aupattidhikttm, * deposited property '. That, tathaiva,

' as it was', i. e. marked with the seals etc. should be returned. (65)

The author mentions an exception to the rale as to restoration

Yajnavalkya, Verse 66 (X).

That, however, which has been carried away by
10 (an act of) the king, Providence, or thieves shall not be

caused to be restored.

Mitakshara :—Tam, that, deposit, which was carried away

rajna daivena, by (an act of) the king or ly

An exception to Providence e. g. by floods &c. or by thieves,

15 the rule as to res- taskaraib, and bas (thus) pemhrd, na dapyah,
toratiou of an he shall not1 be compelled to restore- Of him with

upanidhi . whom it was deposited, vis. the creditor, the

property lost being that of the real owner2 him-

self, provided it (*. e. the loss) was not brought about

3

by fraud. As
20 eays Narada1

:
—

“IE a deposit is lost, together with the property of

the depositary, the loss Bhall be the depositor's. The same rule shall

obtain, i£ the loss has been caused by fate or by the king, unless the

depositary should have acted fraudulently.”

1. Bee also Kfttylyana Verse 694.

2. Tho word Dhtinin ( here atands for the debtor who is the real

owner of the thing deposited. The meaning is that if a loss takes place under
the conditions specified the loss is that of the depositor and not of the depositee,

Cf. s. 153 of the Indian Contract Act.

3. Mark the expression— If it were the object of the Author
limply to indicate direct fraud on the part of the bailee the expression

would hare sufficed. Bat the suffix is purposely used with a
riew to corer the case not only of direct fraud but of any fraud whether
direct or indirect to which the creditor was a priry.

4. Oh. II. 9.
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The Authour mentions an exception to the above rule

Yajna.va.ikya., Verse 66 (2).

When, however, the loss occurs after demand and
non payment1 the depositary should be fined and compelled
to pay an (amount) equal (to the deposit). 5

Mitakshara :—When, margite, demanded, by the owner

i£ he do not pay, then after that time, even if
* Page -i3. bhresho, the loss, :. e. the destruction occurs on

account of the king &c., the bailee should be

made to pay to the owner the amount as determined by (the value 10

of) the original, as also to the king an equal fine.

S'ulapani. 66.

YajHavalkya, Verse 66-

If, when demanded and not delivered, its bhretfio, ‘loss’, i. e.

destruction, takes place, then he should be made to pay, and also a fine 15

the king should take for himself. If it is lost owing to the fault of the

depositor of the bailment, then he himself must pay, as

says Katyayana* : “By whosesoever fault is the property lost or is taken

away, he must be compelled to make good that amount together with

interest excepting when caused by fate or the king.” (66). 20

The Author mentions a penalty for (wrongful) appropriation.

Yajfiavalkya, Verse 67 (1).

If he, (i. e. the bailee) of his own will,3 makes a living,

he shall be punished, and also made to pay it with the

increase. 25

Mitakshara He who, swechchchaya, of his oxn will

i. <• without the permission of the owner/ ajivati, makes a living i. e.

1. At p. 42. I. 30 !s & misprint. It should bo jj%.

2. Verse, 594.

3. In Roman law tho use of a thing deposited without the consent of

the owner constituted furtua (See Justinian Bk. IV. I. 6.). In English law

•neb nga would not be larceny withont the intent to deprivo altogether the

owner oi his property in the deposit.

4. ». t. without tho content or permission of the bailor.

27
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appropriates or deals with it by leading (at interest) with a view to

(make) a profit (out of) the money1 deposited, should be fined having

regard to the extentof the appropriation and also of the profit (made

by him); and he should also dapyah, be made to restore, the deposit

5 sodayam, together teilh the increase, i.e. in the case oF an appropriation,

together with interest, and in the case of a loau advanced, together

with the gains realised (in the transaction). The (special) rule of

interest (in such cases) has been stated by Katyayana3
,

:

nA deposit,

the balance of interest, (nn article) sold, and (the price of) a thing

10 purchased, it not paid on demand shall hear interest at five per cent.’’

This role moreover, is to be observed where there has been (complete)

appropriation. In case, however, where it is lost on account of

neglect or ignorance, the same (Author) has mentioned3 a special rule

vies—" Where the deposit has been appropriated and used up, he

15 should be made to pay (it back together) with interast and an equal

amount if neglected ; where it (the deposit) has been lost on account
of ignorance, he should be made to pay a little less.”

1

Little less’

KinchinnyQnam i. e. less by a fourth part.

The Author extends the rule regarding a deposit, to the cases

20 of Ydchita &c.

Yajiiavalkya, Verse 6T (2).

The same law applies in the cases of Yachita,

Anvahita, Nyasa, Nikshepa, and (such) other kinds (of

deposits).

25 Mitakshara:—When, on festive occasions such as a marriage

&c. clothes, ornaments &c. are begged Tor and taken away it is

(called) a Yachitam.4 Where a thing is placed in the hands of one,

and by him also has thereafter (anu) i. e. afterwards further on’, been
placed in the hands of another with (the direction): “(Please) give

30 it to the owner " it is (called) nn Anvahitam. What is known as

Nyasa is a delivery to a member of the house in the absence of the

owner and without* being shown to him, with (the direction)
u

this

1. The original word is it may also mean a thing.

2. Verse, 606. 3. Verse, 697.

4. Cf. the CommoJalion of the Roman Law.

6. There is a mistake in the print of the text on p. 43, 1. 14. The
correct reading is ijpvTWsftrPtJlT » cd not A’yasn is a secret

deposit Landed over to some member of the hou«e in the absence of the owner.
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is to be made over to the owner of the house. ” A delivery in his

presence, however, is a Nikshepa.

By the (use of the) word adi, and others, are included cases

of a deposit Nyaata e.g, of gold &c. in the bands, of a goldsmith

<£c. for preparing a bracelet &c. as also of mutual bailments 1 5

as e.g. in cases where there occurs a need of each other with

words " yoa should keep this mine, and I shall beep this yours,
”

as says Nar&Aa,2
:

** The same law applies in the case of Ydchita,

Anvdhita and other such deposits, articles made over to an artist,

Ny&sa, and PratinyAsa deposits.” In the case of these i. e. the 10

Ydehita §c. this very rule t. e. the rule in the case of a deposit, vis. of

repayment &c., should be understood (as being applicable).

Here ends the Chapter on Deposits.

Viramitrodaya

Ib regard to dfi/Mepa or deposit, a title at law, the Author sajs 15

Yajfiavalkya, Verses 65, 66, 67.

Vdsanam, ‘a receptacle’ such afl a casket or the like, fit to

hoi l a depositel article; property lying there, the quantity &c.,

an&khy&y'i, ’without being declared’, i.e. y without mentioning, anyasya

haste, ‘ in another’s hand for protection and ont of confidence, arpyate, 20
what ‘is delivered ladaupanidhikam, * that is called an upanidhi ’ a

special kind of deposit.

The general characteristics of a niksbepa deposit, however, flbonlJ

he noted as stale J by Narada:* “Where one, out of confidence entrusts

hifl own properly with another wjthont snspicion, it is called hy the wi*o 25

a deposit, a title oflaw **. “ Of a good family, of good conduct, well-

vereed in law, and a tn.th-teller,” these and others stated by Manu*

are only an extension of (the qualities for) the confidence befog reposed.

There, avptnidhikan dratyam, ‘property which has been deposited

a* upanidhi,
1 tatkain, ‘a 1* it was’, without declaring or connling, as 30

1. A rratiiySsa is a mntaal bailment both parties exchanging deposits

« ith one another.

S. Ch.lL 14. 5. Ch.lt. 1, 4. Ch. VIII. 180.



842 Vlramltrodayn— /f<*tjo»ii«6j/i/y for Ufattulhi. r Ydjiatalkta

L Viceei 65-87.

before marked by the seals &o., pratideyam, ‘is to be returned’ to the

depositor. (65)

There, an upanidhi, deposit, if either by the king, by Providential

dispensation such aa by fire, or by a thief, Is taken away, in each cases

5 the ncceptor of the deposit is not to be compelled to make good to the

depositor.

If, however, when mdrgite, ‘sought’ i.e., demanded by the

depositor, even then adatte, ‘ if not given’, and in regard to that property

a loss or deterioration occura as being caused by the king or

10 Providence, that upanidhi by its value, to the depositor and an equal

amount as fine to the king, the acceptor must be compelled to pay. By

the use of the word eha, ‘and also*, is included the depositor. ,

Swechhayd, ‘of bis own will’, and not with the consent of the

depositor, tam, ‘that’, i.e., the upanidhl, deposit, djitan, ‘raafeeB a living

15 upon’, i.e, appropriates it by use for making a profit of the interest,

rdjKd dandyah
,

‘he should be puniehed by the king* j tam ‘that*,

upanidhim , 'dtposit', sodayan, * together with interest ’, he should be

compelled to pay to the depositor.

Here moreover, Katyayana* states the rule as to interest: “A
20 nlkshepa deposit, the balance of interest, the proceeds of a sale, as also

of a purchase, when being asked for if one does not pay, each carries

interest at five per cent”.

Mann* : "What was carried away by thieves, or drowned in water,

as also what was consumed by fire, one need not pay ) provided one does
25 not appropriate any portion." Collecting together, i.e., taking a little,

and the remainder he deposits elsewhere, or neglects the entire quantity,

on the ground ‘I am not to he responsible lor it’, then tbs whole must
be made good. This is the meaning. Vyas3‘ : "Where the deposit has
been appropriated and used up, he should be made to pay it, together

39 with interest, an 1 an eqnal amount if neglected j where it has been lost

on account of ignorance, he should he made to pay a little less.”

Manu*i "If by false means any man deprives another of his

property, he along with his accomplices, shall be publicly punished by
the various modes of corporal chastisements, Vadha, 1 chastisement ’

35 such as beating, &c.

X. Verse 600. 2. Ch. VIII. 100.

3. VijBaneSvaro assigns this text to KitySy&na, while here and In
FarSiara Modkavu it is assigned to Vylsa. Bee Katyfiyana Verse, 697,

4. Ch. VIII. 104
t
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Ydchita fa. Ayam, ‘this’, i.e., the one stated in connection with the

upanidhi deposit, eidkih, ‘rale*, t e., the procedare, such as the liability,

or the non-liability to pay on occasions affected by the kiog or fate,

should be understood in the case of Ydchita and like other kinds of
deposits. Where, on the occasion of a marriage or like festivity, clothes, 5
ornaments, etc., are aaked for and borrowed on an undertaking for repay-

ment, that is calie t Tachithra. Anrahitam, when the owner has deposited

a thing with one, and by that one also, (arm) afterwards deposited further

on with another under the direction of the depositor. Nyasa is that

where without showing to the master of the house, and even in his 10
absence, a deposit with his people with the words * (this is) to be made
over to the master of the housed Handing over an article to an artisan

for preparing into an ornament, after describing it in his presence and

giving it over to him is Nikshepa.

By the use of the word A di, .* and like others ’ are included 15

thingB bought (but not paid) and like others mentioned by Gautama

1

.

For while stating the liabilities, ander the text* ‘ the eons should

discharge Gautama, says : “ An open deposit, a sealed deposit, a loan

for use, an article brought 3 on hire, and a pledge, when lost withoat

the fault of the holder, (shall not involve) any blameless person.’ 20
AeakrUam

,
an article 4 brought on hire \ «*.«., brought by paying a rent.

When the depositor is available, the deposited article mast be

delivered over to him, to says Brhaspati* : “ By whomsoever has an

article been deposited, and by whatever process, to him and in the same

mftDuer Bhould it be delivered over to him and not to any other 25
4 Any other i.e., successor, each as the son and like others.

Mami* : “ He who delivered bimself, when dead, and the bailee

delivers it back to his successor, he must not be charged by the king,

nor by tbs cognates of the depositors.”

Dnder a special agreement (to that effect), however, eveo when 30

the depositor is living, delivery to the successor may take place in regard

to the YdchUdAa, which has been almost described above ; so says

Kntyayana* : “After the (stipulated) time has arrived, and the purpose

is over, when he does not deliver although asked for, if the article is lost

1. Oh. XU-38. 2. Ch XI. 39.

3. rrice entirely or partlynot paid for.

A, Cb. XII. P. 5. Cb. VIII. 187. 6 . Verse, C07,
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or even taken away (by any other;, then the borrower, should take the

price and offer it ”* ‘Lost’—even by an act of God.

Thus in the Commentary on Y&jnavalkya ends

the Chapter on Deposits.

5 S'ulapani.

Yajnavalkya, Verse 67.

The Aupanidhi deposit, if the bailee puts to use without the

consent of the depositor then he should be fined in an equal amount by the

king, and the amount also should be caused to be paid to the depositor

10 together with interest

Y6chiiam, ornaments &c. brought for decoration. Where the right

of ownership is given it is Ny&xi : "Where through fear of robbers, king, and

the enemies, and sIbo for deceiving the Daytldas, a chattel Is deposited

in the house of another man, that is called a Nyusa" thus characterised

15 by Brhaspati'. “Where one’s property, out of confidence one deposits

with another without any suspicion, that is called Niksficpa by the wise”

thus stated by Naradn*. In regard to these also, tho rule viz. “He is

not to be made to pay what is taken away by you,” Is to be understood to

apply. Vyasa1
states a special rule: "Where the deposit has been

20 appropriated, he should be made to pay (it back together) with interest,

and an equal amount if neglected
;
where it has been lost on account

of ignorance he should be made to pay a little less.”

Here ends the Chapter on Deposits,

Chapter V.

25 OF THE WITNESSES.

It has been said above4 that ‘evidence has been laid down to

consist of a writing, possession, aud witnesses. ’ Of these,

( the law as to ) possession has been examined. Now begins an
examination of the nature of (the rules of law as to) witnesses.

1. Oh. XIL2. 2 Oh. II. 1.

3. See note 3 on p. 842 above.

4. Yajn. II. Verso. 22, p. 743 11. 16-18,
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One becomes a (proper) witness by bis actually having seen

or heard (a thing), as says Manu1 :
—

" Witness

Characteristics Evidence is admissible if (it is) in accordance with

of witness. what has actually been seen or heard (by the

witness). ” Such a witness, moreover, is of two 5
kiuda, appointed and unappointed. When marked as a witness, he is

called an appointed, and when not marked, an

Kinds of unappointed. Of these the appointed is of

witnesses. five
3 kinds and the unnppointed oE sis:, and thus

these witnesses are of eleven kinds. As soys 30

Narada3
:
—

“Eleven varieties of witnesses are distinguished in law

by the learned. Five of them ore known os appointed, and the

other Six as unappointed .

9>
Their (further) classification has also

been indicated by the same Author 1
:
—

“ A subscribing witness, one

who has been reminded, a casual witness, a secret witness, an indirect 15

witness, these are the five sorts of appointed witnesses ”.

* Page 44.

Katyayana5 has described the characteristics of the

subscribing and other witnesses (thus) '• '* One who was invited by

the claimant6 himself and who has been entered into the document, is 20

called a subscribing witness, and who has been made to remember

without the document (being shown to him) (371) ” The Same
Author has explained the meaning of the expression * Made to

remember without the document * ( fiin&ritah patrakddrte ) thus :

"
He, moreover, who for the purpose of establishing a transaction, 25

is reminded again and again by the claimant after (his) having seen

(the document evidencing) the transaction is catted here a witness

'
icho has been reminded ’ (372). ” He, however, who living arrived

by chance, lias been made (to subscribe as) a witness is a aisual

witness. The same Author has pointed7 out « distinction among 30

i~chTyin774!
—

2. litre there is an error la the print in the Bansfcrt text on p. 43. J.2S.

It should he <rs qriVa: 3ifav nfc« sftrfRflviv:

3. Ch. I. 149. 4, * Narada Ch. I. ISO.

8. Verses, 371-378.

6. -.nil—the party who seta np a claim. 7. Verse, 373.
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these witnesses even when they have not subscribed to the document •

“ One (specially) called on the occasion, and one who had gone

(merely) by chance, these two (kinds of) witnesses can establish the

claim o£ the plaintiff, although they are not entered . into the

5, document (373)”. Moreover: “He is called a secret tcitness who

while remaining concealed, has been made to hear distinctly the words’

of the defendant by the plaintiff for establishing his claim (374)’’

And ** He is called an Indirest teilnees who, either from direct or

hearsay knowledge corroborates broadly the statements of (actual)

10 witnesses (375).
”

Narada1 has also pointed out the six kinds of the

unappomted (witnesses) : “ The village, a judge, a king
; one

commissioned1
for (special) duties by the disputants, and one deputed

by the claimant. In family quarrels, members of the family shall

15 (also) be witnesses.’’ The mention of ‘a judge ’ is indicative by
implication aUo of 'a writer’ and *a Salhya3 ’. “The writer4

, the judge,

the Sabhyds have, in order, been laid down as witnesses when the

case is under investigation by the king.
”

Such witnesses ; of what kind and how many will (these) be ?,

20 (Anticipating such a question) the Author says

Yajnavalkya, Verses 68, 69.

Men devoted to religious austerities, men liberally
disposed, men of high families, truthful men, men (chiefly)

devoted to religious observances, straightforward men
25 men blessed with sons, and men possessed of wealth (68)

• are to be known as competent witnesses, (provided
they are) not. less than three, and devoted to the’

performance of S'rauta5 and Smartn rites
; each respectively

'

_
1. Ob. I. 131-162. ’

•

2. qn<tafilr>n-* v: ’ is another reading & Dr. Jolly translates

it as'* one acquainted with the affairs of tha two parties. ”
_

3, Boo p. 636 n. 4 above.

' ,-4. Kttyiyana, Verse. 365.

6. Slants and Smirta rites are those laid down in the §r«ti and the
Binftis. See YijRayalka Ach.tra. Verso 97 and Vijfianeswara’s prefatory
remarks thereon, pp. 2C7-2C8 above.
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according to their caste or class, or all for all (castes and
classes).

Mitakshara Tapswinah, men denoted, to religious

austerities i. e, habitually devoted etc. ; danas'ilah, liberally disposed,

i. e. devoted to making donations ; kulinah, of high families, 5

t. e. born in high families ; satyawadinah, truthful,
*'. e. having a

character for tru th'Speaking
; dharraapradhanah, devoted to

religious observances, and not to observances actuated by Artha' and
Kama ; rjavah, straitfoncard, not crooked

;
putrawantah, blessed

icith sons, i. e. with living sons ; dhananvitah, possessed of icealth, i.e. 10

possessed of considerable wealth such as gold etc.; S'railtaSmarta'

kriyaparah, devoted to the performance of s'rauta and smdrta

rites, i. e, devoted to the performonce of ordinary and special rites.

Men of this description, tryavarah, not less than three,

. are (accepted as) competent witnesses- Those 15

The number of than whom three will not be below i. c. less, are

witnesses. tryavarah, men not less than three i. e. men
who are not on this side of (the number) three.

The meaning is. that for more than this, their number would be

according to the requirements- Without going outside the caste, is 20

according to caste, yathajatl. Castes such as Murdhdvasiktn2

and others born of descending3 or ascending unions. Among these,

for the Mticlhdoasikias, the witnesses shall be the Afurtl.ha vasiktas. The

same (rule^ should be observed with reference to the Ambci^h/has and

others. 25

1. Tlie ihree Pnru*hSrthi«—ends aud aims of all worldly activities—

aro Dharma
y

Artha and Kona, the securing of religions, pecuniary, and

personal advantages.

2. rpJtTftW ( MurdhSvasikta )—see the * evolution of castes * as given

in Y&jS, Achdr£dhydja
>

Verses 00-3 fl pages 2<l-207 above. The issue

begotten by a Dr&hmana on a Kjhatriy

a

wife is called SfurdhSraiitla. Yijn.

AcliUra. 31.

3. srTdiVW *. t. the issue of the union of the male of a higher class with

the female of a lower class. These ba^e been indicated in Verses 01 ar.d 02

of the AcklridhcJya of Yijiiavalkya, pages 248-251. The contrary of this .

tenn is ( rratilomajs ) the issue of an invciso ntion i.e. the Cnioi:

ofths male of a lower order with the female from a lusher order. Bee Verses

{ 03-35 ) Do. Do ( pages 252-260 ).

2S



S4S MlUkfbart—Pertom unfit to 6e aUnsutt. f Y&iiiimlkya

L Verttt 68-69.

Not going beyond the class is according to the - class,

yatha/varnam. Classes, such as the Bntbmains and others. Here, in

cases of Brahmanas, Brahmanas alone of the specified description and

number can be witnesses. The same (rule) should be observed in

5 the case of KshalriyAs and others. Similarly, in cases concerning

women, women alone can give evidence. As says MjUlUl
:

“ Women should give evidence for women ”,

In the absence oE persons of the same caste or class all t. e.

the Murdhdvasiktas and BrAhmanas &c. will become (proper)

10 witnesses in the cases oE all *. e. MurdhAvasiktas &c , BrAhmanas and

others.

In the absence of witnesses of the aforesaid description, in

order to establish the rule that others for whom there is no objection

may be (accepted as) witnesses, it is necessary to mention those who
15 are not (fit to be) witnesses. These have been pointed out by

N&rada3
as of five sorts :

—
“ The incompetent witnesses, too, have in

law3 books been mentioned by the learned to be of five sorts j (vis.

witnesses who are incompetent) on account of a (specia’) text of law,

on account of depravity, of contradiction, on account of a voluntary

20 deposition, or of an intervening death.
”

It may be asked what witnesses again are incompetent under

a special text ? So the (same) author1 says: “ Learned Brahmanas,

hermits, aged persons as also ascetics and others, are incompetent

(as) witnesses under a special text of law ; and no (special
5

) reason

25 is given for this (rule). ” Hermits *. e- WAnaprasthas*. By the

term Adi, and others, are included those who have any dispute (at

law) with the father or (such) others. As says S'ailkha : " Persons

1 . oil, VIII- 68. «. Ch: I. 167. .

3. ‘ ’ ia another reading &c. " In this law "

4, Karada Cli. 1. 158.

6. The reason why the persons referred to in this paragraph are

excluded seems to lie in their entire renunciation of earthly interests, which

Tender theta nnfit to appear In a conrt of justice. Of. Manu VIII, 65—
Dr. Jolly.

6. One in the third stage of life, the four stages being
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having a dispute (at Law) with the father, resident students at the

preceptor’s home, ascetics, hermits, and the Nirgranthas1

are

incompetent (to be) witnesses.
*’

Persons unfit to be witnesses on account of depravity have

been pointed out (by him2
) thus “ Thieves, robbers, dangerous 5

characters, gamblers, and rogues3
,
are incompetent (as) witnesses on

account o£ depravity ; there is no truth (to be found) in them.
*’

Dangerous characters (cband&h) i e. of excitable temper. Gamblers

t. e. those engaging (themselves) in gambling.

The same Author* has pointed out the nature of witnesses 10

incompetent on account of contradiction : “ Should one of the

witnesses entered on record or summoned by a party depose to a

falsehood, all of them become incompetent (as) witnesses on account

of a Contradiction".

Similarly the nature of a Swayamukti or a volunteer witness 15

has been described* : “ A volunteer witness is he, who without being

appointed to be a witness, comes of his own accord to make a

statement, (and) is termed a spy in the law-books ; he does not

deserve to bear testimony.
”

The characteristics of a witness (rendered) incompetent on 20

account oE intervening decease have been given thus6
: “ When a

claim has to be proved, and the claimant is not in existence, for

whom can (any person) bear testimony ? And so such a person

is an incompetent witness by reason oE intervening decease. ” i. t-

either by the plaintiff or the defendant,—who has to prove a 25

(particular) claim ( by informing his witness ) time :
‘

you shall be

my witness for this claim'*; when such a one—j. e. either the plaintiff or

1. PlBV ( Nirgranthn )—Jret from all lit* or hindrances—a saint or

devotee wlio ha9 renounced all wordly attachments, and wanders about naked

and lives as a hermit. Tha term has also the following mesnings ;—on Idiot, a

fool, or a gambler ; ‘withont a restraint’. This term h also used at times in

reference to Jain or Bad hist monks—a fact evidencing a partienlar attitnde

towards this sect at one time. 2, KArada Oh. I. 150.

3. asm: .aviwi: is another reading: assassins.

4. This text is assigned to A’<rry«j<»no by the Author of the rrrewga.
Pee Verso 359 K&ne.

5. iCSritii 1. 101. G. JJarada Oh. I. 102.
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the defendant is not in existence i. e. is dead, and the claim has not

been proved, in what claim or for whose behalf should one bear

testimony ns a witness ? and thus one ceases to be a witness, on

account of intervening decease.

5 Where, however, the sons have been told by their father at

the time of death or even while he was in (sound) health, that in

such and such a claim, such and such persons will be witnesses, in

such a case one can be a compenteut witness even though there has

been an intervening decease. As Bays Narada : ** A witness

10 becomes incompetent on account of intervening decease, unless he

has been named by the dying man. ” And also, " Where a witness

has been named by one while (perfectly) free from any disease in a

claim which is in accordance with the law, even if the claimant die,

the witness (still) continues to be (a competent) witness in claims such

15 as for the six kinds of property viz. Anvdhita and others.
”

S'ulapani.

Yajuavalkya, Verse 68.

Ffjavo, ‘straightforward,* i. e. not crooked. Of this kind should
the witnesses bo

;
should be understood. Thus is the connection with what

20 will be stated hereafter.

S'ulapani.

Ynjfiavalkya, Verse 60.

Three is the least i. c. lowest number of whom ate Iryauxtri’ih,

* not less than three \ The meaning is that they shall be not less than
25 three. YnthAji’iHli, ’according to the caste &c.*

; to whichever caste one
may belong, of that caste shall his witnesses be ; so, of a touchable caste,

a touchable. Or in the case of all, all may be witnesses, since Manu,
has observed: "Witness evidence Is admissible If (it is) in accordance
with what has actually been seen or heard (by the witness)" This’

30 moreover, is indicative as applicable as a means (of evidence)—the
moaning is one is admissible aB a witness who has evidence regarding the
subject matter fn dispute

1. Ch, VIII. 74.
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The Author mentions those who are incompetant* witnesses

Yajnavalkya, Verses 70, 71.

A woman, a minor, an old man, a rogue, an
intoxicated person, one violent, one against whom an
accusation has been brought, a stage-dancer,, a heretic, 5

a forger, one deformed (70).

One degraded, a relative, one having an interest in

the subject-matter (of the suit), an ally, an enemy, a thief,

a desperado, one who has been found guilty, an outcast,

and the like others are incompetent witnesses. 10

Mitakshara :—Strij a woman, is well known
; balah, a

minor, one who has not attained (the age of) capacity ; vrddhah,

an old man
,
one who ia above eighty. The use of the term vrddha

is indicative also of others e. g. learned Br&hmanaa etc. for whom
there ia a (special) prohibition in the texts

2
;
kitavah, a rogue, one who 15

gambles with the dice ; mattah, an intoxicated person, i. e. by

drinking etc. ; unmattah, one violent i. e. one possessed by an evil

spirit ; abhis'astah, one against whom an accusation is Irought, i. e.

against whom a charge ia pending, such as of killing a Br&hmana

etc. j rangavatari, a s/age-dancer, i. e- a professional actor j 20

pakhaijdinah, heretics, such ns Nirgranthas3 and others ; kutakyt,

a forger, i. e. one who makes false documents etc ; vikalendriyah,

one deformed e. g, without an ear etc
;

patifcah, one degraded, such

as a Br&htnana-killer etc.

;

apfcah, a relative i. e. a friendly relative;

arthasambandhl, one having an interest in the subject matter {of the 25

suit), i. e. the subject matter of the suit which is under investigation

;

sahayah, on ally, i. e . a partner ; ripfih, an enemy
,

an

opponent ;
taskarah, a thief, a robber

;
SahasI, a desperado, one

menacing (others) by the (sheer) force of his strength;

drs'ht&dOshah, one trho has been found guilty, i. e. who has been 30

1. There Is a nmUko in the print of the text at p, 45 1. 18. for

X. I. g. Mann. VIII. 64-67. Narada. 1. 157-171.

3. Jsin or Bndblst monk. 8ee note on p, S45. shore. See also the

MUFikshara on Yijii U. 19? a regards **** VjJi'*; »WrfV: I
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found out as having told an untruth ; nirdhutab, an oulcaste
,
one

abandoned by his relatives.

By the use of the terra Adya, ‘ and others \ are also included

others who have been mentioned in other Smrti£ as • Inoompetent

5 witnesses on account of depravity, contradiction, volunteering a

deposition, or of intervening decease. These (as also) a woman,

a minor &c. are not fit to be witnesses. •

* Page 46.

S'ulapani.

10 Yajfiavalkya, Verses 70, 71.

These, i. e. women &c. although possessing the aforestated

qualifications must not be admitted. Kilavnh, ‘a rogue*, one who starts

betting. Rangavatiira, *a stage dancer*, i. e. one who maintains himself

upon the stage. Stihasi, ‘a desperado*, one who commits thoughtless

15 acts; draJitadoshah, ‘one who has been Sound guilty*, i. e. in elsewhere
;

nirdhfltah, *an outcasts ", one who has been banished from the village.

By the use of the word iidya, ‘and others’, are included, the Srotriyas,

ascetics, and others stated in other Smrtis. (70, 71).

** Witnesses are known to be not less than three” 2
; the Author

20 mentions an exception to this text

/•£, Yajfiavalkya, Verse 72 (1).

^^JVhen approved of both parties, even one person
becomes a (sufficient) witness, if he is conversant with his

duties.

25 Mitakshara s*"—Dharmavit, one is said to be conversant
uith his duties, who performs the ordinary and

About a wit* special rites aEter (properly) understanding them,
ness Eole. Such a one, even if alone, is a (sufficient)

witness, uhhayanumatah, tchen approved
30 of both parties. By the force of the word apt, even, even

two (would do). Although under the text 3
: ' Devoted to the

1. e. g. *eo Nurada. I. 157 See 848. p. 16-20, above.

2. Verge G9 above p. 846 1, 2<5. 3, YfijSavalkya II 09 p, 840 1. 27.
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performance of the S'rauta and the Smdrt rites *, the (condition

regarding the) observation of duties holds equally even in the case of

more than three persons, still these are admissible as (competent)

witnesses even in the absence of a consent from both sides, while a

single witness or two are accepted as sufficient only with the 5

consent of both (parties), and thus the use of the expression (Jryavara')

'.not less than three
1 has a purposeTY^) -

The Author mentions an exception to the text!
2 *' men

devoted to religious austerities, men liberally disposed &c.
’

Yajnavalkya, Verse 72 (2) 10

In the cases of adultery, theft, insult, and a
Sahasa (a heinous offence), any person may be a witness.

Mitakshara. :—Sangrahana, adultery, and other offences

the characteristics of which will be mentioned

In cases of later on 3
. Ia these cases all persons, whether 15

theft and other prohibited by special text or wanting in the

proceedings even special qualities of austerities, are competent,

persons (specially) But here also, the persons who are incapacitated

prohibited may be from being witnesses on account of depravity,

accepted as wit- of contradiction, or on account of a volunteered 20

nesses. statement, are not acceptable as witnesses, the

cause (of incapacity) viz. the absence of

(truthfulness) &c. being also applicable here.

Although on account of the text3 : " Manslaughter, robbery,

an indecelent assault upon another man’s wife, aod the two species 25

of insult, such nre the four kinds of Heinous offences, ” adultery with

women, robbery, and assault are regarded as heinous offences, still,

these very offences become heinous when they are committed in public

(by the offender) in mere brute force, while when committed in

secret they are designated by the words adultery &c. and hence they 30

have been distinctly mentioned in addition to the Sdhasa (or Heinous

offences).

1. II. 69. p. 8«
3. Of Xirads. Clx. XII. 2.

2. See Verse C8.
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VJraraitrodaya.

‘Evidence has been laid down to consist of a writing, possession,

and witnesses’ eo has been stated above 1 Of these, possession Las been

discussed. Now the Author discusses the law about witnesses by an

5 entire Chapter

Yajnavalkya, Verses 68, 69, 70, 71, 72, 73.

Tapa&wincth, ‘men devoted to religions .austerities’, t. e. os a

matter of habit devotei to austerities ; dtlnaiil&h, ‘liberally disposed’, «. e.

devoted to making donations ; /eulinih, 'of high families’, t. e. born

10 of families free from any taint of mixture &c. ; satyatddinah, ‘truthful

men’, i. e. having a character for truth-telling ; dharmapradkdndh,

‘devoted to religious observances’, {. e. whoso principal objective is

religion } rjacah, ‘straightforward’, i, e. not crooked-minded. (68).

Those, ( the number ) of whom three is a lower degree are

15 tryamr&h, ‘not less than three’. Vide the text of Brhaspati1 : “Nine,

seven, or five, should they be ; as also four, or three also”, fSranfo

performance, Bucb as the maintenance of the perpetual fire &c ; a Sm&rtn

performance, such as the performaocs of the Sandhyd worship and the

like ;
one ever alert on their performance, and performing these every

20 day ; yathdjdli t
‘according to caste’, i. e. in accordance with the castes ;

thus the conclusion is that for the Mdrdhdcasiktas, the M&rdkatasiktaa\

for the Amdhashlhas, the Ambaahtdaa to be witnesses; for the women,
women to be witnesses.

In the absence of those of one’s own caste or of one’s own
25 class, in the case of all disputants, all i. e. the MdrdhdcasiAtas &c.,

as alBO Br&htuanas Sic., who have been Btated to be witnesses, in the

Smrtis of Manu and others, should be regarded as proper witnesses. (69).

Women &c., Lowever, are uot (proper) witnesses. Bdlah, ‘a
minor*, one below the age of sixteen; zrddho, ‘old’, more than eighty

30 years of age ; kitcnah, ‘a rogue’, one who habitually gambles with dice •

mattah, ‘intoxicated*, by spirituous liquor &c. ; unmattah, ‘violent’, such as
by madness &e. ; abhisaslo, ‘possessed” «. e. on account of the curse of
B/dhmicide &c. ; ranydcatdri, ‘ a stage-dancer’, i. e . an actor

; pdAAandi,
‘a heretic’ i. «. one ontsile the orbit of the Vedic* religion ; /ullafyi, •*

35 forger’, one whose dealings are always fraudulent; riialendriyah ‘one
deformed’, i e. without an eye, car & c. (70).

FF Yajn. II. 22 p. 743 11,
10-18~ 2. Oh. VII. 16.

2. aiihsTH undor an accusation, or under a curse.

4. t. «. not recognising tho Vedas as of authority ^
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P.atito, ‘degraded, 1 such as a BrEhmicide &c. ; dptah, ‘a relation,1

‘relative', u e, a friendly relative ; arlkasambandki

,

‘interested in the

subject-matter 1
». e. of the subject-matter in dispute ; safcdyah, ‘an

ally', i. e. one who 13 helping the disputant ; ripuh, ‘enemy 1

, 1. e. enemy

of the disputant ; totskarah, *a thief', a robber; sdhasi, ‘a desperado1
,, 5

one who wilfully causes murder &c. ; dpshiadoskOi ‘one who hag been

found guilty, 1
i. e. one who has been found to have told a lie in another

litigation
;
nirdh&tnh

,
‘an outcaete 1

, i. t. who has been outcasted from

the family. By the use of the word ddya, ‘and like others', are included,

the Vedic acholnr, the ascetic &c. (71). 10

The Author mentions an exception to the rule 1 ‘not loss than

three 1
;

—

ubhaydnumatah, ‘with the consent of both’ &c. by both t. e. by the

plaintiff and the defendant, agreed to ; snch a one. Dbarmavit
t
‘knowing

the dharma 1

, is the necessary attribute ia common to all the witnesses.

Such a one of this qualification, ehopi, ‘even one, 1
is a sufficient witness. 15'

The Author mentions an exception to tho rule* stated in ‘women,
minors etc. 1

Sangrahane, ‘adultery* 1 . e. adaltery with women; theft, pdrushye%

‘inBult 1

, Buch as the abusive insult, defamation j sdkase, ‘in a heinous

offence,
1 snob bb man-slaughter and the like; sarzah, ‘all

1

, *.e. even women 20
and the rest devoid or the qualifications for a witness as aforestated,

become admissible aa witnesses. This is the meaning.

By the use of the word eha t ‘and also
1

,
are included persons

possessing other qualifications as stated by Menu and others, and as

implied in the word jiteyi, ‘should be known 1
. By the use of the 25

word tut ‘however 1
, the author specially marks the incompetency as

witnesses of ascetics as distinguished from women and others owing
to their not being possessed of the stated qualifications. By the use

of the word api, ‘even1
, ate included those stated in the text of Brhaspati:

“Both these learned men in the Velas may be accepted 11
. Here, the 30

witnesses added by inclusion by the word tod, 'or
1

, and iocluded by the

word ddya, ‘and like others’, are particularly stated aa established.

There by the efforts of the parties, witnesses mentioned in the lists and

as set out in treatises are the hast, via. those working for the benefit of

(the members of) all the rarnis, khowing alt the laws, unaffected by 35

(motives of) avarice, by habit observing the rules of purity, both

external and internal,.

1. Verso «?.

29

S. Verse 70 above.
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L Verse* 71-73.

In this connection Brhaspati1 saya : “ A subscribing witneaa, one

canaed to be written, a secret witness, one who has been reminded,

a member of the family, a messenger, a spontaneous witness, an

indirect witneaa, a stranger who baa ( accidentally ) witnessed the

5 deed (1). The king, the presiding judge, so also the village—thns

have the twelve kinds of witnesses been declared. I will now
declare their distinctive characteristics precisely in order (2).

‘ One"

by whom his own caste has been written, sad by whom his own
and the father’s name, as also the place of residence has been written,

10 he should be known as a ‘subscribing witness,’ Likhitah (3). - One who
has been entered by the plaintiff in executing a contract of loan or a like

other transaction together with the details of the agreement is called a wit-

ness 'caused to be written,’ Lekhitah (4). He, who being concealed behind

a partition wall is made to listen to the declarations of the debtor, and

15 exposes the falsity of the denial by stating in detail what had happened

is known as 'a secret witness,’ Gddhah (6). One whoafter being invited

was made a witness in a transaction of loan, deposit, purchase, or the like,

and is repeatedly reminded of it, is termed *a witness' reminded’

Sm&ritah (6). One by whom in the matter of partition, gift, or sale, the

20 community is advised, who is on terms of equality with both parties,

and who knows the law, such a one is called ‘a family witness,’"

Kulyah (1). One who being commissioned, hears the statements of the

plaintiff and the defendant, who is approved of both, and is a respectable

man, is called a ‘messenger witness,’ D&laiah (8). One who, while a

25 cause is being investigated, appears of his own accord and declares that

he haB witnessed the transaction is called ‘a spontaneous witness,'

Y&dfchchhihah (9). A witness who when he is about to' go abroad, or

is lying on a death-bed, communicates to another what he had heard is

called ‘an indirect withees,’ UttaratAkshi1
,. (10). He is also' called 'an

30 indirect witness’ who repeats, from his own hearing or from hearsay,

the previous statements of actual witnesses (II). One in whom both

have placed their trnst, or have communicated the business should be

known as *a secret witness,’ GudkacAArii as also one who is io the midst

of the transaction (12). Where the statements of the plaintiff and the

35 defendant have been heard by the king himself, he himself may become
a witness -whsn there is a dispute between the two (13). If after a

suit has been decided, a fresh trial should take place, the Chief Judge
together with the assessors, may act as witnesses there, but not in any
other case (14). Where there has been a damage or detraction or

“
1. Chapter VIL 1-15.

~ ~™
2. Of. tho Di ben* use evidence of the present system of procedure.
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•
'

the boundary line around, in such a case even without being specially

appointed* the village may no doubt bo.a witness (15)”.

Without specifying the distinction of a subscribing witness and a

witness caused to be written, eleven kinds of witnessess have been

mentioned by Narada. 6

Now those who are incompetent to give testimony: One learned

in the Vedas, a hermit, an ascetic. The enraged, a hunter, a slave, one

not having faith in Vaidic rituals, the oilman, the blunderer, the village

priest, one eatiug at one man’s place, the wanderer, the cognate, the agnate,

one proceeding on a holy pilgrimage, one proceeding on a sea voyage, the 10

•grocer, one defective, one devoid of a regnlar course of daily conduct, the

impotent, the dancer, one directing in a dance, the Vi&tya, a deserter

of his wife, oao who has discarded the (sacred) Fire, one sacrificingforthe

nnsacrificeable, one living on poisons, a snake-charmer, tbe poisoner, the

incendiary, the ploughman, the f^Cidra, one declared to bo unfit, one who 15

has committed a sin of a lower order, one extremely dejected, oae

habitually performing acts opposed to the Vedas, one who has cast off

im own duty, a twice-born on whom the ceremony of retirement' from

the preceptor’s home is not performed, the dull in intelect, tbe sesamnm-

vendor, one causing deceit, one possessed by an evil spirit, a king'Uater, 20

the astrologer, one Imprecating curses on others, one with a defective

limb, ~a libertine, odo with crocked nails, one whoso teeth are rotten, a

leper, a treacherous friend, the rogue, the vintner, the sorcerer, the

covetous, one fierce in action, one opposed to the S'renis, and Ganas, the

idol-maker, one begging by making the.bnll perfotm, one inventing false 25

Religions and rales cf conduct, an ,apostated ascetic, the royal

personage, the seller of the flesh and bones of men anil beasts, and of
.

honey, milk, water, ghee and also of the Vedas ; the usurer, one engaged

in unlertabing causing dissensions, the. villain, a low servant, one

.engage 1 in a dispute with his .father, and one causing mntaal dissension. 30

There Narada* says: ‘‘The incompetent witnesses also hayadutlje

i-lfcw-books been declared by wise men to be of five sorts, viz., (1) nnder

. a text, on account of (2) depravity, (3) of contradiction, (4) of a voluntary
j

statement, and (5) of intervening decease (157). The S'rotriyaa and the like

,
on .account of a text* the thieves and the like, on account of depravity; S5

I.and : on account of contradction, where in a suit there ia mntaal

. inconsistency among the witnesses. If among tbe witnesses summoned by

,
the king in an investigation of a cause the statements differ, these are ,

rendered incompetent on accoant of contradiction (160). A volunteering

J. flVJrfo—The ritual terminating the study. 2. Oh. I-167-161.
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witnflBB is ona who without being appointed comes of hie own will and

apsaks (161), and o witness on account of an intervening decease is one

when the plaintiff is dead without his being affirmed.”

The S'rotrijasand the like who owing to their intensive application

5 to the Vedic study being likely to be forgetful about tha facta of the causa

in dispute, they should not be made witnesses. If not made, hut if they

know, they certainly become good witnesses. So it has been said “ Both

these S'rotriyas should be accepted.”

He further elaborates the S'rotriyat, etc. : “ The SVofrjya*,

10 devotees, agel persons, and those men who have become ascetics, these

are declared as incompetent witnesses nnJer a text, here no reason has

been given ” (153).

If a creditor while in anticipation of impending death has Blated to

his relations that such and snch a person knows that a debtor truly owes

16 the Amount, such a one becomes an admissible witness even with an

intervening death. When the creditor is dead, and his sons being

ignorant, a cause had not been put forth, for the reason, “Who may
the witness be” ?, thus one is an incompetent witness on accanat of
intervening death. Here in the absence of a competent witness, an

20 incompetent, or a prohibited one may be accepted. It shonld be

remembered, however, that one who has emphatically been prohibited,

must never be admitted. This is as good as said. (72).

S'ulapaoi-

‘Not less than three shall be the witnesses’. To this 'the Author
25 states an exception

Yajuavalkya, Verse 72.

One conversant with theZV«rm«, and approved of both (sides), may
‘be admitted as a proper witness though alone, by reason of the special

‘qualifications. It Is not merely by a knowledge of the Dfiarma
, nor also

30 ’because both the parties consent, that only one (man) la admissible as a
1 witness.

' -Thus :
41Where a witness pure In action, knowing 1 the Dharma

whose testimony has been tosted, -even one may bo accepted as good
• evidence, and particularly in cases of heinous offences," so characterised

35 In the text of Vyasa’ by reason of his being agreed to by both the parties
by reason of the voracity of his speech, although he had not given

. > . ‘1, Sae also Srtr!\rhandrili p. 70. 1. 18,
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•evidence ' in other cases before, and thus although {prohibited (on -that

•aaoount), becomes admissible as a proper witness.

Narada 1
: “Those who have been set out as -incompetent' witnesses

viz., slaves, imposters and like others, shall still be withesses when the

importance8 of the trial is determined1.” Even here these are not all 5

admissible: “Even among them, not a minor, nor a woman, nor one

alone, nor a cheat, nor a relation, nor an enemy; as'they might depose

•falsely”.

Indeed: In the text of Narada*: “Man-slaughter, theft,- an
indescent assault on another man’s wife, and the two species of.insult, 10

are the five kinds of heinous offences”, the adultery with women is

included in the statement of Sdhasas—heinous offences—why then has it

been separately mentioned ? The answer is. Under the text of ‘Mann5
:

“That act will also be called a adhaaa, which has been perpetrated

violently and which has the resulting consequences”, with a view 15

to obviate the doubt about the heinous character of a violent act

referred to In the text, a separate mention has thus a purpose. (72),

The Author describes the affirmation of the witnesses

Yajnavalkya, Verse 73, (1)

In the presence of the plaintiff and the defendant 20

the witnesses should be affirmed, (in the following6 form)

Mitakshara:—In the presence of the plaintiff and the

defendant, Sakshinah, the witnesses, when gathered together

—

under the text of Gautama7
: " They (*. -e. the witnesses)

should not speak singly or without8 being asked/' should 6c affirmed, 25

s'ravayet, as follows. There also a special rule has been laid down by

KatyayanaV'The witnesses being assembled in the middle of the Court

room, in the presence of the plaintiff and the defendant, the judge

2. i. t. in imp&rfcant proceedings'even these may become witnesses. • .

3. Narada Oh. I, 19C. 4. -Oh. XIV* 2.\ , u

5. Cb. "VIII. '338. Gee the comment of Medhatithi 'on this verse.

'6. viz: ve9969 73 (2J/74/75, farther on. '
- - > d

7. OH. XIII, 5. - o

8. Thera is a mistake in the print at p. 46. 1, 17 . for ' wrcwfal: -read

I ?• Verses 342, 344^345;
" •
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- .should examine them after assuring them in the manner as laid down

in the following rule (342):' “In the forenoon, the judge, being

• purified, should charge the dwijds, their faces being turned towards the

North or the East, to give true evidence, in the presence of (the

5 image of) God and the Br&hmanas (344). After having summoned

the witnesses and bound them down firmly by an oath, he (the

judge) should examine them severally, (all of them) being men

of established charactor and acquainted with the facts (of the case)

in dispute (345).”

10 Moreover, a rule has been laid down by Manu1
for affirming

the Brfthrnanas and others: .“A Brflhmana should be required to

swear by the (merits generated by bis) truth, a Kshatriya by (the

meanB of) his conveyance and by bis weapons, a Vaisya by his kine,

graiu, and gold, and a S'fldra by (imprecating on his own head the

15 guilt of) all sins". A Brfthmana should be made to swear with the

words—‘If you tell an untruth, all (merits arising from) your truth

will perish’; a Kshatriya
—‘Your (means of) conveyance and weapons

will become futile*,
*,

a Vais'ya
—

'your kine, grain and gold will

. become useless’, and a S'fldra
—

‘if you tell an untruth all the sins will

20 accrue to you’.
j

’

Here, moreover, an exception has been mentioned by the

same1 Sages “The Ytprds who carry on the business of cowherds,

traders! similarly of mechanics, actors, and also menial servants,' or

usurers, the judge should treat as S'fldras”. The use of' the terra

25 Vipra is by an extension, indicative, of Kshatriya aud Vais'ya.

Actors (Kus'ilavflh) ». e- singers.
’

1 ’ When (the plea of) a defect In a • witness has been raised by

the defendant, the decision should be arrived at in the Bame manner
as is done in the case of defects which are capable of being determined

30 npon by actual sight, such as minority &C. - In the case, however

oE such ns .are. not capable of being so determined, the point should

be decided by reference to the evidence of witnesses and the evidence

of general repute, and not by that of other witnesses ; thus there is

l i no incongruity. ...
b ’ Oh. VIII. U3 .

• 2 . Mann Oh. VIII. 102,
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If the defendant, after having set np a defect' in the

witnesses, is not able to substantiate it, then he
* Page 47. should be punished according to the nature of the

* defect set up. If, however, he establishes the

deEect, then those persons will not be admitted as witnesses. As has 5

been said* 5 *'If he (»,<?. the defendant) do not establish clearly

the defect in the witnesses, he should be compelled to pay a fine

;

if the defect is established, the witnesses should be rejected as persons

unfit to be witnesses”.

And when after all the witnesses intended to be cited by the, 10

plaintiff have been found to be defective, and the plaintiff cannot

prove his case by (any) other evidence, then he becomes defeated ;

.

vide tbo text.
2—“When defeated, he should be compelled to pay a

fine as laid down by the law, if the plaintiff is disposed to be

indifferent in (the matter of) establishing the truthfulness of bis' 15'

witnesses.” The meaning is that if he is desirous (of establishing

his case), be Bhould have recourse to other evidence.

How should a witness be affirmed ? so the Author explains

Yajnavalkya, Verses 73 (2), 74, 75.

"Those regions (which are) meant for- the perpetrators 20

of sins and of baser3 sins, as also those worlds (which are)

meant for the incendiaries and the slayers of women
and children, to all these shall he go who gives false

evidence. 73 (2), 74.

"Whatever merit you have secured by (your good 25

deeds in) hundreds of previous lives, know that all that

(merit) will be his whose defeat you will bring about (by

speaking ) falsely. 75.

‘ Mitakshara:—The meaning is that those regions which are

intended for the perpetrators of sins, accessory and baser ones, as 30

also for the incendiaries and the murderers of women and children, to

1, __ 1. JBy’Vyasa. 2. Also of Vy&so. _
‘ --

3. these are. . .

srsffrJu rain li '
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all:these shall! be go .who gives; false evidence. Similarly, whatever

merit may have been acquired through hundreds' of previous births,

ail'that goes >to him who ; is defeated: on account of your (having

given) false- evidence; thus a , witness should! be affirmed, is the

o- connection-

This (latter), moreover, should be understood' as applicable 1

to S'ftdr/is, as the affirmation by all the- sins - as laid down in the

text
1—“and a STtdra by all the pdtakds”—has also been made-

applicable to the dwijas who carry on the occupation of cowherds &c.

Id as has, been, laid down in the text2 ‘'(dwijas) engaging themaelves

a« cowherds, grocers &C." The transference to another of the - merit

acquired: through innumerable births, as also the accrual of the

results of baser and other -sins is not deductible from untruth alone.

Thus this text is intended merely as a meafis of inspiring awe and

15! fear (do. the> defendant); as says Narado,:3 "By ancient sacred

tBxtB, extolling the excellence of truth, and denouncing' the sinfulness

of falsehood, let him inspire them with deep awe”,
,

-

Viramitrodaya.

Now the Author states the manner, in which witnesses should

20 be examined

YaJSavalkya, Verses 73, 74, 76.

Those attending for giving evidence as witnesses and in- the

presence of the plaintifTand the defendant, the investigating officer himself

should -affirm ia the manner hereafter to be Btated. ,

25 Pdpakftdm, ‘for the perpetration of sins’,
1

are meant- here the
1 regions (intended) for -the perpetrators of ainB not specifically.mentioned

viz. such' as the Jlaurata and the like other' places., AgnidAn&m, ‘for the

inrendSams', i, r, who jet fire through hatred to fields fall of crop.*, to

a store-home, and the like places; tdkihyam, ‘evidence’ i. e. statement

30 to be made as a witness; anftam, ‘false* i. e. not according to facts,

yo vaJet, he ‘who states’, ta etdnaarvin-, ‘he alt these regions’, atdpnotl
„

' 1 ‘shall>go to*.
1

t

' By the nse ofthe word taiAA, ‘also’, the perpetrators of the lower
kinds of sins, and by the several use of the word cAa, ‘and’, ate included

1. Manu ch. VIII. 88, 113. 2 , liana ch. VlU, 102.

3. .Oh. L 200.
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the perpetrators of grave offences, each as, the poisoner, one causing

abortion, and the like.

By reason of the text' : “While a i&ira, by (the imprecation of)

all the Bins”, in regard to the affirmation of a Sdclrn witness, the Author

says ‘merit etc*. The meaning is that whatever religions 5

merit yon may have acquired in past bitths, all that shall perish.

Narada* : “By the truth, should a Brdhmana be affirmed j a Kshatriya

by the means of bis conveyance and weapons ; by the tine, grain, and

gold, a Vaiiya, and a tjfidra by all the sins”.

“Speak the truth”, thus an affirmation Bhould bo caused to be made 10

by a Brdhmana, in the form of wealth, viz. 'this is the truth’. This, how-

ever, is in regard to a Brfihmana for whom a middle coarse is admissible

tide the text of Gautama3
: “Some (declare, that the witnesses) shall be

charged on oath to speak the trnth. That in the presence of Gods,

Br&htuana, and the Royal Court, in the case of others than Br4hmanas 15

‘By one” is in regard to the specially qualified.

V&hanam, * means of conveyance \ snch as the horse, etc.;

dyudham, ‘ weapon % such as the sword, etc. The affirmation should be

made in the form of a touch of these. By the touch of the cow or the grain

which are the main support of agriculture, and of gold, the Vaie'ya 20

should be affirmed. By the text, (of Nfirada), ‘A Sudra Ac. and S'ubftam

etc., religious merits ’ when the judge causes the affirmation, the party

shoutd be made to repeat this ‘all the sins shall accrue to me if I make
a false statement.’

By the use of the word tv, ‘ however are excluded the affirma- 25

tions of the members of three earners’ s ‘ Speak’,’ thus, should he

accost fcho Brhhraans, ‘speak the truth’, thus a Kshatriya”. So

also7 : “Those of the Vipras who carry on the bnsinesa of cowherds,

traiera, also the mechanics, and actors, menial servants, and usurers—the

Judge should treat as S'udraff “ Tread as S'adras ”, f.e., should SO

cause affirmation to bs made like the S'udrae, Iu the case of

Kshatriyns, the rule should be understood by discriminating bet Teen men
of quality and those without any qualification,

1. of Manu Oh. VIII. 113.

2. Oh. I. 299; See also Mann Oh. VIII. 1 IS.

•3. Ok XIII. 12, 13. •
• , -

4. Here jtfitramisra reads the text of -Gautama (XIII. 12) as

—while in the original it ia'ecV^r—‘according to some, by the truth’.

5. vis. the Bralimana, Kshatriya and Yais'ya.

6. Ch. VIII. 89.

30

7. ch. vm. lo?.
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MitaksharA :—He, who having agreed to give evidence as

a witness, after having been affirmed, does not

On a refusal to depose anything, should be made to pay by the

give evidence the ting the entire debt {*. e.) together with interest,

debt should be to the creditor, Sadas'abandhakam, with the 5

paid. addition of a tenth, i.e, together with a tenth part.

The tenth part, moreover, becomes the king’s

property, for it has ( already ) been laid
1 down above that “ a debtor

should be made to ( pay ) by the king to himself ten per cent of the

amount recovered.’’ 10

This ( rule), however, should be understood to be enforceable

after the 46th day is reached. One deposing before that limit

should not be made to pay.

This rale, again, applies to those who are not affected by any

of the calamities, such as a disease &c. As says M&nu2
: " A man 15

who, without being ill, does not give evidence in cases of loan transact-

ions and the like within three fortnights shall become responsible for

the whole debt together with a tenth part of the whole.” Without

being ill is indicative by implication ( also ) of the absence of ( other

)

calamities caused by the king or fate. 20

S'fllapatji.

Vajsavalkya, Verse 76.

Those, moreover, who after being put to an oath viz.; “these regions

for the einnerB &c.\ do not give evidence, after an interval of three

fortnights they should be compelled by the king to pay the 25
amount of the debt together with interest, and a tenth part in

addition. The addition o! the tenth’ part being by way of penalty, the

king should take (it to) himself. Manu s states a special rule : “He, to

whom, within Beven _ days of. his having given evidence, happens

(a calamity in the form of) a sickness, a fire, also of the death of a relative, 30

shall be made to pay the debt and a fine.”

2. rijn, II. 43. P 770 12. 25-26 above.

2. Oh. VIII. 107. 3. Ch. VHI. 109.
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Also: “ When a plaintiffafter having agreed to attend for perform*

jug an ordeal, does not attend, in each a case the fraud should not

be allowed when any calamity, either cauB9d by God or the King occarB

to him. By merely giviDg up the period he does not become defeated”.

5 ‘Should not be allowed’ i. e. should be dispelled. Here, according to

some, the use of the -word h&ni, ‘loss' before the word pardjitah,

‘dafeated’ is in the sense of a defeat. Id the suit, a fraud being liable

to be dispelled, there cannot be a defeat merely on account of the state-

ments, for a fault may likely be found even in the witnesses cited.

10 While in the case of statements the suspicion would be of a slight degree.

. So hold others.
.
(76-77). :

S'ulapani.

- * ' Yajfiavalkya, Verse 77.

He, who though knowing (the facta), through wickedness does not

15 appear and attend, he should be regarded as equal to a false witness

in guilt with the sins and penalties. Kitydy&aa, says la regard to false

witnesses : “A false witness shall stay in the avt'cAi
1
hell for a year". (77)

, How should the decision be given when the witnesses disagree!

So the Author says

20 Yajfiavalkya, Verse 78.

In (the case of) a disagreement, the testimony of the

majority prevails; similarly if the witnesses are equally
divided, the evidence of the virtuous

;
if, however, the virtu-

ous disagree, the evidence of those who are most virtuous
25 should be accepted ( as conclusive ).

0 Mitakshara :—Dwaidhe, in the case of a disagreement, i.e.
i ‘ conflict between witnesses, bahfinam vachanam

Rule in the the testimony of the majority, grahyam, should be
case oE a conflict accepted . When the disagreement is between

30 dmong witnesses.
f
those who are equal i. e. equal in number, the

, . •
* testimony of those who are virtuous should be

accepted. When, moreover, the disagreement happens to be even

1. 3rfi<i—the name of a particular hell; n wavelesa stagnant cesspool
Bee Yajn, III. jji. 224.



y<tjaacalkya "1 Mitik^iisri & Vlramltrodaya—Place of tcitneues’ examination.
Verse 78. J

869

among the virtuous, those who are gunavattamah, most virtuous^

i. e. accomplished by learning and study and by the observance thereof/

as also who are endowed with wealth, male issue See. The testimony

of these should be accepted.

Where, however, the virtuous are few and the others many, the 5

testimony of the virtuous alone should be accepted vide the test *,

“With the consent of both, even one person is (enough as) a witness, if

be knows the JDharma prominence having been given to the superiority

of virtues. What» however, has been said about the incompetency of

persons on account of a contradiction, applies to a case where no 10

special preference can be admitted on account of the general equality

of all.

Viramitrodaya.

Now the procedure regarding the statements of witnesses.

There Katyayana* says : “The witnesses should give their 15

evidence while within the Coart premises, and not elsewhere ; this is the

rnle in regard to all kinds of witness evidence ; but it is otherwise as

regards immovenblo property In the case of the killing of sentint beings,

the witnesB9s should be examiaei near* the corpse ; ia its absence, near a

mark (of the corpse) ; in uo other manner should he be examined. With 20

an unperturbed mind, whatever and whenever be may have seen with

his own eyes, and which has been remembered (by him), that a witaess

should state id hii deposition. So aleo, “Where, in the case of

defendants belonging to a foreign country, their presence is unsecurable,

in bucU a case ft written statement of his deposition, made before 25

Scholars of bko three Vedas, aboa.14 be c&ueai to be taken.”

Katyayana*.4 “What was seen by persons together, that should

be stated as it was; where it was separately seen in different transactions,

that shonld he deposed to separately. Where a transaction came to be
'

known by the witnesses at different times, there each separately should 3b

1.

' Yijfi. II. 72 above p. 812. 1L 22-24.

2. Verse, 380.

3. —Mr. Kane in his compilation of extracts from Katyaynna
’ his prefered the reading as Bat is better, and apporopriete too.

4. Verse3 324—305. - > .£
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be examined at a different time ; bo gays Bhrgn”. ‘Not one transaction’

means different transactions. So' : “Their statements as made naturally

should be accepted free from faults; when the witnesses have made their

statements they must not be questioned by the king again and again.”

5 What should be done when a disagreement occurs in the state*

ment3 of witnesses examined ? So the Author says

Yajnavalkya, Verse 78.

Of the witnesses, whether examined by one side e.g,
t
by the plain*

tiff, or examined on behalf of both sides, where there is ‘a disagreement’,

10 dicaidhe, t.e. where their statements contradict each other, bahun&m, 'of

the majority’ as compared with the opposite testimony of a larger

number of witnesses, the statements of witnesses should be accepted.

Where the witnesses are men with qualifications and of equal number on

both sides, there by a comparison with the contradicting statements, those

15 who have higher qualifications, their statements Bhould be accepted.

By the nBe of the word fa, ‘however’, is excluded the admissibility

of statements which are opposed to the admissible testimony. Where, on
a difference of the evidence of the contending parties, there ia an absolute

equality then by the rnle stated in the text’ : “ When three witnesses

20 for both sides” Ac. an adjustment has been made before.

Of one’s own witnesses if there be mutual contradiction, or an
entire agreement, then according to the opinion of Mis'rU, another kind

of evidence should be resorted to.

Now, Borne nnder the text of Katyayana viz. % “Of the subscribing

25 witnesses who have been pointed ont by the plaintiff, even if one depose
falsely, all become incompetent witnesses on account of an incongruity.”

Others Bay that the purport of the text of Katyayana is that of the three
when one speaks a falsehood, another who is equal to him and deposing
correctly, and the third being left alone, there a decision cannot be

SO reached through witness evidence, while the purport of the present
' text is that as the remaining witnesses on the other side are more than

one, the decision can be reached from their evidence itself. (78).

1. Verse 393.

2. Tajik II. 17; see p. 096. 1. 18.



Y&jhavalkya \ S'ufaptnl £ All tJ ksttsrA—Praialice value of latimoivi, cyi
Vttttt 78-79. J

J J 0/1

S'ulapapi.

Yajnavalkya, Verse 78.

When there is a conflict among witnesses, the testimony of the
majority should be accepted. When the witnesses are equally divided,

the statements of those with better qualifications should be accepted. And 5
if it is the case with oil, the statements of the best qualified should be
taken 8S decisi re. 178}.'

What testimony of the witnesses leads to success and what to

0 defeat ? ( Anticipating this inquiry ) the Author says

Yajnavalkya,, Verse 79. 10

He, whose witnesses depose to the truth of ( the

allegations in ) the plaint, shall become successful
;

( and

)

sure defeat will be his whose witnesses speak to a falsehood.

Mitakshara:—yasya, he whose , i. e. of the plaintiff,

pratijnam, plaint

,

containing the particulars 15

Successor about the subject-matter, its kind, measure &c.,

defeat through Sak$hir»ah, the witnesses, depose to satyam, as

witnesses. true, e. g. with the words. " This is true, we

know", becomes jayi, successful.

Of a plaintiff, however, whose plaiat, anyatha, they contradict 20

t. e. testify in a contradictory manner e. g. ( with the words ).
' This

is false ’ bis defeat,
par&jayah, will be sure, dhruvah i. e. certain.

Where, however, on account of forgetfulness or other ( cause ) the

witnesses do not substantiate either the affirmation or the negation of

the allegations in the pJajDt, in such a case the decision should be 25

given by (recourse to) other (means of ) proof and the king should

not question the witnesses again and again. Only such testimony

should be recorded as was given (by the witnesses) spontaneously. As

has been said
1

? *' Such evidence of these (the witnesses) should

be admitted as may be spontaneous aDd free from fault ; after, 30

however, the witnesses have made their declarations as above, they

should not be questioned again and again by the king
y>

.

1. By Katyayana vem. 392.

31
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Viramitrodaya-

Now the Author mentions the kind of evidence which leads to a

saecesa or a defeat

Yajuaralbya, Verse 79.

5 Tasya i
* whose i. e. of the plaintiff, pralijMm, 4 plaint *,

* g&kihinah, 'the witnesses’, satydm Irdyuh, ‘depose to the truth*, i.e. speak

according to the facta, sa, 4 he i.e., the plaintiff, jayl bhatet, 4 shall

become successful'. Anyatkdtddinah, ‘ speak to a falsehood i.e, those

who depose to the falsity of the plaint, yasya
,

4 whose ’ witnesses, tasya,

10 4 of him dhrucam ,
4 sure \ i.e., of a certainty, is pardjayah, 4 a defeat

This is the meaning.

Some, however, say that the witnesses, i.e., of the plaintiff who do

not depose to the troth (of the plaint) ; that is improper. la a trial

at law, all snbvenBions are to be removed, and by merely non-deposing,

15 a defeat would be impossible ;
that is the point.

Here, even as to a matter deposed to by the witnesses, if within

seven days a disease or a like calamity occurs to him, the party whose

witnesses depose, gets a defeat—tide the test of Narada 1

, viz. i “ He,

to whom, within seven days of his witnesses having given evidence,

20 happens (a calamity in the form of) a sickness, a fire, or the death of

a relative, shall be made to pay the debt, and a fine also.”

In regard to the statement of witnesses Vyasa Says: “ If- the

statement (of a witness) is not defective' in regard to time, form, age, the

thing, country and the caste, the point at issue may be declared as

25 established.” Brhaspati1
:

44 He, the statement in whose plaint .has

been entirely deposed to by the witnesses, that man will be (declared)

successful ; if otherwise, witnesB evidence will not leal to a conclusion,”

‘If otherwise’, i.e., in the absence of deposing to the entirety.

This, however, is possible in two waye, by not deposing, as also by not

30 deposing as expected. Another (possibility) is also of, four kinds, by

deposing to Iobs, by deposing to more, by deposing to one’s ignorance,

as also by deposing to the opponent’s case. There, in ail the cases, the

point at issue remains nneBtablished. On the other hand, in the case of

the first and the last, other means of evidence must be resorted to, and
35 not that by that much alone there could be a decision as to its defeat.

Now the statements of witnesses: Thus Narada’: “ When in

regard to the matters eat out, a witness who has come to depose does not

1. 8Co Mann Oh. VIII. 109. 2. Ch. VII. 32. 3. Ch. I. 232.
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depose consistently and without a flaw, that cannot b8 regarded as

evidence.” Some Bay that where he deposes as to the thing, bat fails

in regard to the portion as to the quantity, there in regard to the portion

of the quantity, other evidence should be resorted to. According to

the Sampradaya, other evidence may be taken even (if it be) in regard 5

to a portion of the thing.

For, “ where a party’s witnesses depose to less or even more, that

even may be regarded as non-evidence * this has been declared to be

the rule as to witness evidence”. When a hundred is in dispute, a
' statement ns to two hundred, leading to a certainty of falsehood, is as 10

good as not said. It is not possible in the case or a plaintiff, by reafon

of constant company and repetition, that his witnesses who are (thus)

reminded, should forget. In the case of a statement as to fifty, in

regard to more than that, it is as good as not said. In regard to the

portion deposed to, however, it is certainly decisive, so opines the 15

revered Mis’rtt. The (author of the) Smttisara, and others, however, hold

that in regard to the entire claim even, there should be other evidence.

Where * a witness who has heard’, however, when asked says " I

did not hear this matter ’, there the point ib not established, there

being an absence of a concurrence between the ( words of the ) 20

depoaitlou and the matter in issue. On the other hand, like an eye-

witness, where a witness deposes to the very matter at issue from what

he had heard, there the claim becomes established. In the case,

however, of a taint as to the unreliability of his words, he certainly

does not deserve to be admitted as a witness. This is the meaning. (79). 25

S'ulapani.

Yajnavalkya, Verse 79.

He, wa’aata.’aca ct wtvcsfc ytavat, hfe vntvw/mv. wayspasi ami daviara

’this is true’, that man shall be (declared) successful. He whose

witneses speak otherwise, his defeat is certain ; tide the text of VySsa : 30

“A false claimant is defeated". So Narada’ : “Regarding the place,

time, age, Bubject-raatter, quantity, shape and kind, where there is

incongruity, that witness evidence is also worthless (79).

The Author mentions an exception to the rule2

will be his whose witnesses contradict the plaint.
”

-T," Oh. V. 175^

2» Contained in *he last verse Ho. 79. p- 871,

35
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Yajilavalkya, Verse 80.

Even after evidence has been given by witnessesin the

matter under consideration, if more qualified witnesses, or

double ( than tho3e first examined ) depose otherwise, the

5 first witnesses become false.

Mitakshara :—When evidence has been given by witnesses,

sakshibhih, qualified as (stated) above, sakshye,

Exception in the matter under consideration, i. <?., the

to the above. allegations made by himself (and) which is

10 contradictory to the allegations in the plaint,

yadyanye gunavattaraah, if others more qualified

,

than the first,

dwiguna wa, or double in number, depose otherwise, anyatha: i.e.f

in support of the allegations in the plaint, then the first witnesses,

,

purvasakshinah, become false, kutah i. e
, prejurers.

15 ' Indeed this is improper. For, after the evidence was given by

witnesses who were fixed upon as the means of

An objection. proper proof after their competency was determined

by the plaintiff, the defendant, and the presiding

officer of the court, to 6eek after another mode of proof would

20 involve the fault of incongruity as also per the text of Narada 1
:

“ When a lawsuit has been decided, evidence becomes useless, whether

it consists of documents or of witnesses, if such
* Page 49. evidence was not announced at a former stage of

the trial. As the ( fertilizing) capacity of the rainy

25 season is thrown away on crops which have ripened, even so evidence

becomes useless in suits which have been decided-

i To this the answer is: when the plaintiff relying on his own
internal consciousness about ( the truth of ) the

The answer. allegations in the plaint, and thus regarding as

30 unreliable the testimony of witnesses who although

till then are undiscovered as vicious, yet as it contradicted the

plaint, he conceives a defect even in (his own) witnesses, then in

such a case, how can other evidence be excluded ? It has also been

1. Oh. I. 02-63.
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said 1
:

11 He whose sense of perception 13 faulty, as also he who has

been once found to have told a He, that man indeed is a bad witness
'*

e. g. although a defect in an organ such as the eye &c. has not been

( actually ) discovered, still as such a defect in the organ is ( still

)

inferred on the strength of the knowledge thereof by the disagreement 5

with the plaint, so here also on the strength of the rule that the

evidence of witnesses should be tested by means other than the mere

examination of witnesses, Katya-y&na2 has said “ The truth of the

words uttered by witnesses should be examined with the help of the

Councillors. ” 10

u When evidence ia free from ( all ) faults theu ( alone ) their

words should be tested by the principles of justice } and a plaint

which has been found to be correct by comparison with testimony

(so) refined, is considered as a true plaint
; this is the ( established

)

rale3.” When Evidence in the form of1
witnesses is ( found to he ) 15

free from all faults by reference to the rule5 *' nor those interested in

the suit, nor friends &c. ” then ( only ) their words i e. the words of

the witnesses5 should be tested. And the testing oE the words is

to be by establishing the truth of the plaint, vide the text : “A
clause is refined by ( establishing its ) truth- ’’ From the evidence 20

thus refined, and from the words thus tested whichever ( allegation

in the ) plaint
7

is established, that is considered as a true plaint having

been found as such. This is the rule, i. e. the rule of the lawyers-

The meaning is that the evidence is considered as true in the absence

of any data for inferring a fault in the senses ( of perception ). 25

1. By Gautama ( see BiUmbliafti ); or it may also mean, * he whoso

esldenco ia faulty'. VijnlneSv&ra, however, takes it to mean ‘an organ

of perception.’ 2. Verse, 340.

3. KfitjKyana venc. 400. 4. ». ». new witnesses

5. Nanda cb. I. 177. The fall text of this rale is as follows:

* «?nrr *r 3rwr: i * teflvi: sewn arwtr: snVjfrsr; w t**.

Tr: ,l Those most not bo examined as witnesses who are interested in the salt,

not friends, not associates, nor enemies, nor notations offenders, nor persons

minted ( with a heavy eln )
”.

6. i. e. Witnesses first examined.

7. Lit. when once «nce«s in the esse has been deelsrrd
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After hiving discussed the witnesses cited as evidence by the

plaintiff himself, how can other evidence be accepted as proof ? There

ia no error here. Since by mentioning the rule :
‘‘ He, who having

adduced stronger proof resorts to a weaker one,

5 Another objection should not ba allowed by the officers of the court

and answer to resort to it again when once the case has

been determined”, Katyayana1 has indicated

the admission of another, proof before yet the success in the case is

determined, since fresh evidence is prohibited at a period subsequent

10 to the determination of success in a case. By stating the rule1
:
“ When

a lawsuit has once been decided, evidence becomes useless”, Narada
also has interdicted fresh evidence only after the determination of

the success in a suit and not even before. Therefore it has been

established that fresh evidence may be admitted on behalf of a party

15 who is dissatisfied with his evidence even after 'evidence was given’

by witnesses.

In such a state of things if there are witnesses who are more

qualified than, or are twice in number to, those whose evidence was

recorded, or if those cited before are not near (and available) then (the

20 testimony of) these latter alone should be accepted as reliable evidence, the

rule contained in the text3: "Whatever witnesses declare quite naturally,

that must be received as evidence acceptable' in trials”, having n

universal application in all suits. Also ride the text of Narada1
:

“When a lawsuit has been decided, evidence becomes useless whether

25 it consist of a document or witnesses, unless it was announced at a

former Btage of the trial”. If, however, those who had been indicated

at the earlier Btago are not likely to be available, witnesses of a like

description should be accepted even though they were not mentioned

before, and not an ordeal, vide the text:
5 "When witnesses are

30 available a wise man should avoid divine evidence.” In the absence

of these an. ordeal may be admitted as evidence. After this the

plantiff must not be allowed to adduce fresh evidence even though
he be dissatisfied, as per the text of Manu, but the trial should
be concluded.

1. Verse. 221.

S. Of Manu Oh. Ytll, 79.

Of Manu.

2. Oh. I. 62.

4. Ch. I. 02.
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Where, however, the defendant, regarding the witnesses to be

faulty on account of their disagreement with his own internal

consciousness, k dissatisfied with the witnesses, in such a case there

being no scope for a defendant to adduce evidence, the (veracity of)

witnesses should be tested by the occurrence of any calamity, either 5

on account of the King or Fate, within the interval of seven days.

In such a case, moreover, if they are found to be vicious they should

be made to pay the amount of the loan in dispute, and should also

be punished, having regard to the amount of the claim in dispute.

If, however, no fault is found, the defendant should rest satisfied with 10

that much, as says Ma-nu1
: “He, to whom, within seven days of

his witnesses having given evidence, happens (a calamity in the form

of) a sickness, a fire, or the death of a relative, shall be made to pay

the debt and a fine also’'. This, moreover, should be observed as

an exception to the rule1 "He whose witnesses depose to the truth 15

of a plaint shall be successful” in reference to the defendants.

Some explain the text “even after witnesses have given

evidence &c.” as meaning that, after the witnesses cited by the

plaintiff had deposed favourably to the plaintiff, if the defendant by

means of more virtuous or a double number of 20
* Page 50. witnesses establishes the opposite of what was

Bflid by the firBt witnesses, then the witnesses of

the plaiutiff come to be considered as false. This is wrong; because

it would be improper for a defendant (to be called upon) to adduce

evidence. Because, a plaintiff is he who affirms a point (which is) 25

to be proved; (and) his opponent, who affirms the negation thereof is

the defendant. Here, therefore, the (necessity of the) proof of the

negation having a dependence relative upon the proof of the

affirmation, while (the proof of) an affirmation being independent

of that of a negation, it is proper that the affirmation should be 30

(considered as) the Sddhga3
-, by' its very nature a negation is

' ~
T. Mann CliTVHL IW.

. 2. Of ysjflavalkja II. 79, p. 8«.

3. Lit. that which is be established;-*! point to bo proved. The meaning

i» that the burden of prof lies upon him who asserts that a certain Hung exists.

This is in a line with the first elementary principle of the Barden of proof:

of. Section 10M0I of the Indian Evidence Act.
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impossible to be ascertained by witnesses and other (means of proof),

and hence it is proper that the burden Bhould lie upon the plaintiff

alone.

Moreover, it U a universal rule that the burden of proof is

5 regulated in accordance with (the nnture of) the answer: ''When

res judicata and ‘special exception’ are set up as a combined plea, the

defendant should exhibit prooE ; in (the case of) the plea oE denial,

the plaintiff (should exhibit it) In the case oE an admission,

however, it does not become necessary (at nil)." Never, however,

10 will the burden lie on both in the same trial, vide the text
1
: "In

one suit the burden of proof cannot lie on two litigants". Therefore

the suggestion2 that defendant’s witnesses should ( be allowed to

)

testify when they are more qualified or double, (in number)

is improper.

15 It may be Baid again3 (granting all this) where two persona

both coming as plaintiffs, each saying T got this as inheritance from

a (deceased) relative’ 'I got this as inheritance from a (deceaeed)

relative’, without having ascertained the priority (oE their claim) as

to the point of time, in such a case when there are witnesses on

20 both sides, a question might arise as to whose witnesses should

be accepted, having regard to the text5 : ‘‘When two persons

quarrel for a point, and both have witnesses, the witnesses

of him who sets up a prior claim should be heard ”, the

rule deducible would be that the witnesses should be examined for

25 him who first appears5 as a complainant ? And the procedure

(contained in the text) “ Even after witnesses have given evidence

&c. ” is intended as an exception to it. And therefore when (in such

1. 01 Kutyayana verse, 100.

2. efc. as to the rocaoiog oi this text oi Ti;5xralkya.

3. It may be noticed that this objection is raised after the refutation of
the la3t objection, by reference to tbo text R &c. Tbo objector saya-
admitting tbia to be correct, what if both tho litiganta are placed in the position
of a plaintiff ? In such a case, he maintains that this text should apply; but
this too has been refuted in the end by Vijfiaoesvara.

4. Cf Narada I. 163.

6. Mark the gloss of
ftajv: {ft

*



'i'ajhavaVcya'X Ailtdksharl & Vlraraltrodaya—jr/ttfl wit/testes appear separately. gj'Q
rtrte SO, J

a case) the witnesses of both the prior and the second complainant

are equal in merit and number, the witnesses of the first complainant

alone should be examined ; where, however, the witnesses for the

later complainant are more meritorious or are double in number,

then the witnesses for the defendant should be examined. And thus 5

there would be no necessity for making a negation a scldhya, as both

parties here set up an affirmative case, and as also the answer is of a

kind different from the four varieties
1 of an answer, and thus there

is no (necessity for the) adjustment2 of the burden of proof. And
as even according to the Siddhdntin the same plaintiff may be put 10

to a double proof in the same trial, so there would be no contradiction

in the plaintiff and the defendant being put to two proofs3

(respectively).

(To this the answer is) :—Even this the great teacher1 does

not admit. Such an import is not obtainable either from the express 15

or implied meaning of the term even (apt) in the text :
11 Even after

the witnesses have given evidence. ” So enough oE prolixity.

Viramitrodaya

Of the witnesses who have arrived simultaneously, on a contradic-

tion among them, the rule as to the greater or less potentiality of tbeee 20

has been stated. Now the Author states the mle when they appear

separately

' YajBavalkya, Vers© 80.

Sd/tsMbhih s&hhya u/Uepi, ‘even when evidence has been given by

witnesses’, and as compared with these witnesses, better qualified as 25

mentioned before, any©, ‘others’, of equal number, or also double the

number, i. witnesses, if anyathd
,
'otherwise* f. ©., contradictory to the

witnesses examined before, brdyuh, ‘should depose’, then, purtas&hkimh,

‘the first witnesses’, Kdtak , ‘false* i. false deponents, »yuh, ‘become’.

By the use of the word tod, lotJ
, in the case of casnal witnesses, 30

preponderance in number has been properly adjusted.

1. See p. 661. lines. 17-1 9.

2. Cf. tvVVSTVUTf See note 4 on p. 708 above.

3. Here ends the objection.

4. str^nr ». e.
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This, however, before the decision is reached. “When having

abandoned Btrong evidence, one resorts to weak one, he should not

again be allowed to resort to that evidence when the members of the

Court have come to a decision as to the success ( in the proceeding)”,

6 this text of Katyayana’ haviug an application after the (result as to the)

success. The weakness of the evidence being expressed by the word

tyaktvd, * having abandoned aB indicative of a deliberate abandonment,

points to the weakness also of the evidence indicated before, and so is

the prohibition. (80).

10 S'ulapani.

YajSavalkya, Verse 8o.

After the witnesses have given evidence, if those superior in

number or with higher qualifications depose to the contrary, then the first

witnesses are (to be regarded as) false witnesses. (80).

15 False witnesses have been indicated. The Author (now)

mentions the penalty for these.

Yajnavalkya, Verse 81.

The suborner as well as the (false) witnesses should

be separately punished with a fine double the amount in

20 dispute. A Brahmana, it has been laid down, should be

baniBhed.

Mitakshara :—He who by pecuniary
,
bribes &c. prepares

false witnesses is (called) a suborner, kutakrt,
• Punishment for Those, sakdlinah cha, witnesses also, who are

30 false witnesses. thus false, should each separately he punished

with a dapdain dwigunam, fine double the

amount, vivadat, in dispute, i. e. that which has been prescribed

ior (the party Buffering) a defeat in the case of a defeat in the Buit.

A Brahmana, however, should be vivasyah, banished
,
i.e. expelled

35 from the kingdom, (aud) not fined.

This rule, moreover, is to be observed in cases where special

motives such as covetousness &C-, do not appear, as also when the

witnesses arc not habituated (to perjury). When, however, a special

1. V* ), 221.
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motive such as covetousness or the like is apparent, or the party is

habituated, the rale has been laid down by ManU1 ‘ “He who
commits perjury through covetousness shall be fined one thousand

(panas)
;
(he who does it) through confusion2 (should be punished)

in the (punishment laid down for the) lowest Sdhasa ; (if he does it) 5

through fear &c. the punishment should be (the same as for) the two
middle (Sahasas,) and (if he does it) through (feelings of) friendship,

four times the amount of the lowest Shhasa. (121). He who does

it, through lust shall pay ten times the amount for the lowest Sdhasa

(but), he who does it through wrath, three times the last (of the 10

Sclhasas) ;
(he who does it) through ignorance, full two hundred

;

but (he who does it) through childishness one hundred (panas). (122).”

Here, covetousness (Lobhah) means greed for money : Confusion

(Mohah)— a distorted impression. Fear (Bhayam)—acute fear.

Friendship (RIaitri)—excess of attachment. Love (K&mah)—desire 15

for an intercourse3 with a woman. IFro/A (Krodhfth)-non-toleration.

Ignorance (Ajnaoara)—indistinct knowledge. Childishness (Bfilia'yam)

i.e. non-commencement of knowledge. By thousand &c. are intended

(to be indicated) the copper panas.

Similarly1
: “ A just king should, however, fine and banish 20

(men of) the three (lower) orders5 who give

* Page 51. false evidence; a Brahmana he should (only)

banish ”• This, moreover, is applicable to (a

case of) a habitual (offence), as the present tense has been used in

the term :
" Kurvtln&n (PM), Three classes (trin varndn) i.e. those 25

commencing with the Kshatriya order, should be fined as before,

and banished (praviisayet) i.e. should be killed ; as the word.pratrasa

is used in the sense * to kill * in the Arlha-s'Astra, and as this text is in

the nature of an Artha's'astra text. There also the (particular kind

of) praicasana viz., catting off of the lip or the tongue, or deprivation 30

of the life should be observed by regard to th8 subject-matter of the

(particular) perjury (in question). A Brdhmana, however, should

be fined and banished i. e. expelled from the kingdom. One from

1. Cb, VIII. 121-122. 2.

0. i* a better reading.

4. Minn Cb. VIII. 124. 5. Yarn .la nfc.
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whom clothes have gone is a vivhsSh. Having prepared the causal

form indicative of ‘ one who causes (a man) to be without clothes,’

the present form is obtained by dropping1 the ti—-by analogy to the

rale (in the Vdrtika) : “iVhen there is a suffix at the end of words

5 ending in ? the change that takes place ib the same as that which

takes place when the suffix 53 is at the end” 'Should make naked’

is the meaning. Or, that in which one lives is a v&sa ( *ira: ) i. e. a

house. Viv&sayet therefore would mean-should demolish his house.

Even in the case of a Br&hraana, when no special motive such

10 as covetousness &c. is known, nor a habit, only the fine specified in

each place respectively (ia to be imposed). In the case of a habit,

however, there is a pecuniary punishment, as well as banishment.

There, also, the rule as regards the several punishments of vivasana,

stripping off of all raiments, demolishing the house, and banishment

15 from the kingdom, should be observed having regard to the

surrounding circumstances such as the caste (of the party), the amount

&c. If when no special motive such as covetousness <£c. is known,
as also when no habit is found, in the case of perjury regarding a
Bmall claim, even for a Brfibtnana there will be a pecuniary puniah-

20 ment as is the case with a Kshatriya. When, however, the claim is

a large one, banishment from the kingdom is (the punishment).
i Here in the case of a habit, the rule oE Ma.nu should be observed

even in the case of all.

1. ». e. si**, in ft “ i? ” ( an* g* ?i?iev)- "The final

portion of a word, beginning with the last among the vowels in the word Is

called f? ”. It is that portion of a word which Is incladed between the iast

letter and the nearest vowel, i. g. in portion jg- is as also here
in ftaun*, tho portion 3^ is te.

re or re1*.—" srifWTC* n.- )
—“ When the retso is

that of surpassing, the suffixes fm^and re^* are nsed- fa^-tha Causal.

Here the formation of the word is explained as follows

:

«. ». should deprive him of his olothos firm# unifflft would bo but the
3U*ln ftsisf*is dropped by analogy to the rnlo in the case of the JMspu fe
contained in the niM<r " ItjctPiarra. ” e. y. in the case of'^g we
get hy dropping the it. Bo here also by dropping the i"? e. spjju
We get RviBVtfT.
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It should not, moreover, be supposed that there is no

pecuniary punishment for a Br&hmana. For if there were no

pecuniary punishment, corporal punishment being prohibited,

it would happen that even in petty offences either the

punishment of stripping off of dothe3, demolishing the house, 5

branding, or banishment would follow, or that there would be no

punishment at alb And this would be opposed to the text1
, ‘'In the

case even of persons belonging to all the four orders, for those who
do not perform an expiation, legal punishment either corporal or

affecting property should be ordered”. Also vide the text2 : “A 10

Br&hmana who carnally knows a guarded Br&hma/ii against her

will should be fined a thousand (panas)”. As to the text of

S'ankha :
** Of the three (higher) orders, (the punishments of)

deprivation of property, corporeal chastisement, imprisonment, ordeal,

banishment and branding, are ordained for a Br^hmana”. Here 15

on account of the contiguity of corporal chastisement the (punish-

ments of the) deprivation of wealth or of the entire property are

intended. For, the (punishments of) corporal punishment and

deprivation of entire property have been mentioned together in the

text

3

: “As for the Corporal punishment, it begins with (simple) 20

obstruction and extends ns tar as the deprivation of life ; while the

pecuniary punishment begins with a Kakitii‘ and extends similarly

to the loss of the entire estate”. As to what has been said 1 “ He

should be expelled out of the kingdom leaving all his property (to

him) and himself untouched,” it has a reference to the first act of the 25

nature of SAhasa, and not to all (kinds of) offences.

A corporal punishment, however, does not ever occur for a

Brlhmana as Matin5 has stated generally viz: “Let him (/, e. the

king) never Blay a Brdhnnna, though lie is immersed himself in all

(kinds of) sins”. Moreover Glanu6 says *• “ No greater crime is 30

I, of KalySyana, verse. 484. 2. Of Mann Cl». Yllf. 378.

3. & i&da Appendix 54, And also of Katy&yata verse. 484.

4. Tha smallest coin, e
. y. a Oowrie, It is also described as a money

measure, 20 carries or \ of a Tana as also that of a XfSsba.

5. By Mann Cb. VIII. 380. 6. Cb.VHI.3M,
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I'eriei 81-82.

possible on earth than slaying a Brahmana ; a king therefore must not

even concieve in his mind the idea of killing him (» Br&hraana)”

S'ulapapi.

The Author states a penalty for a false witness

5 Yajfiavalkya, Verse 81.

Kfitakrt, ‘The suborner’, t. e. one who causes false evidence to be

adduced, such as the Kshatriya and others, each should be punished with

double the amount of that in dispute, as a fine. A Brahmana, however,

with undiminished property, is to be exiled from the country. To

10 that effect says Mann1
: “Never, on any account, should one slay a

Brahmana, although (he 19 ) immerced in all (kindB of) sins ; (the king)

should expel him out of the country, with the entire property

undimimshed1 A just king should banish from the kingdom after

punishment, the member of tbe three Varyas uttering false evidence ; a

15 Brahmana however should be banished", and various similar penalties

varying according to the offences and the Varnas, have been stated by
Mann, but are not stated here for fear of prolixity.

Yajnavalkya, Verse 82.

He who having been called upon and sworn to'

20 give evidence conceals it from others under the influence

of passion, should be made to pay an eight-fold flne
;
a

Brahmana, however, should be banished.

Mitakshara :•—Moreover, he whoever, who having accepted

to give evidence as of a witness, and Sakshyam s'ravitah, having

25 been sworn to give evidence along with other witnesses, at the

time of his deposition, tamovrto, being under the influence of
passion 1 e. with his mind seized with tbe feeling of anger &c ,

nihnute, conceals, sakshyam his evidence, annyebhyah, from

Others i.e. witnesses with the words: “I shall not be a witness here &c.”

SO that man dapyah, should be made to pay a £ne
Penalty for not ashtagunam, eightfold of the amount of the

giving evidence fine (payable) in case of a defeat in the suit. A
when knowing Brdhmana, however, who is unable to pay an
(the facts). eight- fold amount as fine should be banished.

35 The penalty of banishment, however, should be

1. Ob. VIII. 3S0. 2. Ch. VIII. 123,
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observed to be either the stripping o£ of clothes, the demolition of

the house, or the expulsion from the kingdom according to the

nature of the subject-matter of the suit. In the case of others,

however, when an eight-fold amount as fine is not possible, the

penalties of doing such labour as is appropriate to the caste, fettering 5

in chains, or incarceration in jail, and like others should be observed.

And this, again, should be followed (to be the rule) even in the last

verse.

When all withhold evidence, then the liability of all is equal.

When, however, having given evidence, they speak falsely, then they 10

should be punished, regard being had to the exigencies (of each case).

As says Ka-tyayana.1
:

<l Having once given evidence, those who

depose to the contrary are liable to be punished, (as) they are guilty

of prevarication

Nor, moreover, ought the witnesses cited by one be approached 15

in secret by another. As says Narada2
: One

* Page 52. should not approach in secret a witness cited by

the other (side), nor should he (try to) win him

over through other (means). A party resorting to such practices is

(liable) to lose. ” 20

Viramitrodaya.

The Author mentions the penalty for false witnesses

Yajflavalkya, Verses 81 & 82.

KHtakftah % ‘The suborners’, fraudulently carrying on transactions,

in short, who make false statements; those witnesses who are of such 25
character, these pfthak pjthah, ‘separately’ i, e. t

each one, titddit

dtoigv.nivx, ‘twice the amount of that In dispute’, should be compelled to

pay as dunda, ‘penalty’ i. e., should be punished. Ia some places the

reading is KCtatdkshyxkfta ‘who have been indaced to give

evidence fraudulently’. 30

This, moreover, by reason of the many causes each as covetous-

ness and the like as indicated by the word tatAd, ‘also *, to one who has

been unnecessarily defeated, an amount of money eqnal to that in dispute

should be caused to be paid ft3 a penalty. This is the eubstance.

1. Verie. 406. 2. Oh. I. 165.
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A Br&hmant, however, should be driven oat of his country,

Smrt&h, bo it has been declared in the mrtis, and is not to be punished ’

by a money fine.

Yah, 1 he however, sdkshyam, anyebhyah sr&vitah, srdvit&v&n,

5 * having been called upon and sworn to give evidence by other’ and ‘after

agreeing ’, i.e., having declared ‘I know this fact’, afterwards tamorftah,

‘under a feeling of aDge;’, i.e., with bis mind oppressed with a feeling

of anger, fraudulently, &c>, sdhhyam nihnute, ‘conceals his evidence’,

t.e., at the time of making the statement makes trouble, that man should

10 bs compelled to pay a penalty of eight timeB the amount in dispute. For

this kind of offence also, a Br&hmana should be banished only ; by the

use of the word tv, ‘ however ’ has been excluded a pecuniary punalty.

Vishnu1 Bays : “ For false witnesses, the confiscation of the entire

property”. This moreover has a reference to those who are so by habit.

IS Manu’i “(If) from covetousness, he should be fined one thousand

(pan«);(if) through confusion, however, the first amercement; (if)

through fear, the two mailing (amercements) should be the penalty ;

(if) through friendship, four tim<-s the first (121). (If) through lust,

ten times the first, while (if) throngh anger, three times the last
; (If)

20 from ignorance, fall two hundred (panas), and (if) through childishness,

one hundred (122). The wise have mentioned these as the punishments

for false evidence (81-8 •).

S'ulapani.

Yajfiavalkya, Verse 82.

25 In the matter of evidence sworn and concealed from others, for him
is a penalty of eight times the amount in dispute. The rest is clear.

Not giving evidence, as also giving false evidence has been

generally prohibited of the witnesses. Tho Auther mentions cases by
way of exception to it

30 Yajfiavalkya, Verso 83 (1).

Where men of the (four) orders are (likely) to suffer

capital punishment, there a witness may speak an
untruth.

1. Oh V. 176. 2. Oh. VIII. 121, 122,123.
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Mitakshara :—Where, i£ a fact is deposed to, there is the

likelihood of a capital punishment (being given)

The Author to men of the four orders
,
vaniinam *\ e. of the

indicates a case S'tidra, Vais'ya, Kshatriya and Vipra classes,

where untrue testi* sakshi anrtam vadefc, a witness may speak 5

mony is permis* an untruth, i. e should not speak the truth,

sible. And by this prohibition against true evidence . a

permission for refusing to give evidence, or for

giving false evidence is given for witnesses of whom it has been

prohibited before
1
. 10

Where e.g. in the case of a complaint founded on suspicion,

by speaking the truth a varni is likely to suffer capital punishment,

and by speaking an untruth no one is to suffer capital punishment,

there an untrue testimony is permitted. Where, however, by

speaking the truth either the plaintiff or the defendant is likely to 15

suffer capital punishment, and also by deposing falsely one of the two

is likely to suffer capital punishment, there a refusal to give evidence

is allowed, provided the king permits. If, however, the king does

not let off in any case unless testimony is given, then an incapacity

for a witness on account of depravity should be incurred. If that too is 20

impossible then the truth alone should be spoken. For by giving false

evidence the taint of a capital punishment for a varni, as well as that

of giving false evidence is incurred. By speaking the truth, however,

there would only be the taint of a capital punishment for a varni.

In such a case, moreover, an expiation should be made according to 25

the S'dstra-

(ft may be said! then there would be no sin in giving false

evidence or in maintaining silence, as the B3me has been permitted by

S'Sslra, so the Author says

Yajfiavalkya, Verse 83 (2.). 30

For purification from that (sin), the special oblation

of rice known as the Saraswata should be presented by
the twiceborn.

1. YSjn I. 82 p. 884.
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Mitakshara I—Tatpavanaya, for purification from that

(sin), *.e, for the atonement of the sin on account of the false evidence,

or a refusal to give evidence, Saraswata charu, the rice oblation,

nirvapyah, should be presented

,

bydwijas, the ticice-born, each

5 separately. A sacrifice wherein the presiding deity is the goddess

Saraswati is (called) a Sdraswata ’ The word charu is well inown

ns indicative of boiled rice which is hot and from which water has not

been allowed to flow out (while it was boiling).

Here this is the meaning : False evidence or a refusal to give

10 evidence which has been prohibited for witnesses before has here been

sanctioned. This expiation is in reference to the transgression of the

rules generally prohibiting the giving of false evidence or not giving

any, and as is to be found in the texts: “ One should not tell an

untruth ”} "a man incurs a ein by not giving evidence, as also by

15 giving a distorted one’

It may be objected that this text which is in the nature of a

sanction is meaningless inasmuch as even with this text allowing

witnesses to tell an untruth or not to speak at all, the text propounding

the sin incurred by reason of the infringement of the general rule

20 prohibiting witnesses from either speaking an untruth or not

speaking at all, remains where it was. Bui it is not so. For the sin

accruing from the infringement of the rule prohibiting witnesses from

telling an untruth or not speaking at all is great, while that due to

the infringement of the general rule is small, and thus the text in the

25 nature of a permission has a meaning.

Although in other cases the removal of (the taint of) a greater

sin would also tecure the removal of the smaller sin which is (only) a

part (of the greater one), still here by reason of the (special)

sanctioning text, os also by reason of the rule as to expiation, it

30 appears that by the removal of the greater (sin) the smaller one is

not removed although it is a part of it.

"This text should. also be understood as a permission for

speaking an untruth, or not speaking at all, in the cases such as those

of travellers and others where there is the danger of a capital

1. Mann Oh. VIII. IS.
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punishment being passed upon a warm. And as there is no other

(special) prohibition, there would be no (necessity for an) expiation.

In case the real facts are disclosed in course of time by other causes,

the absence of a punishment for witnesses and others also is inferrable

from this very text. 5

Here ends the Chapter on Witnesses.

Viramitrodaya.

Thinking of an exception to the penalty etc. for false evidence,

the Author proceeds

YajSavaUsya, Verse 83. 10

yatra, ‘where’, carnindm
, ‘of the tarni»' t. e., of the Br&hraana,

Kshatriya, and the Vajaya, radhah, ‘capital punishment’, i. e., loss of

life, results upon stating the truth, tatra, ‘there’, td/is/ii, ‘a witness',

anriam
,
‘an untruth’ such as may be of use in preventing the loss of

life, vadel, ‘may speak’. 16

Tatpdcandya% ‘for purification from that’ i.e, t for the wiping off of

the (sin or) false statement by means of a peDance, S&rastalah

,

i. e ,

intended for the goddess Saraswati, as stated before, m'rcdjpya/i, ‘should he

offered’, thus by means of a part, the (whole) sacrifice has been indicated.

It should aot ia contended that here the making of a false 20

statement having been permitted, performence of a penance is incon-

gruous; for although this is an exception to the rule stated before

regarding the siu generated by the false statement of a witness, still to

the general rule about the siu resulting from a false statement, no

exception having been stated, the performance of a penance becomes 25

possible.

Some say, that here is a case of a resort to an unavoidable course,

by reason of this sin being smaller as compared with the siu consequent

upon the execution of a member of the Varna*.

In’ fact, in this case no sin is generated; by the expression ‘ for 30

purification from th»t' it i8 meant to inlicate that there ia an absolute

1. Here Mitramisra gWe3 bis own view which in short is that put m
killing an animal ia a sacrifice is no sin, as it Is done under an injunctive

text, so here also there is no eln at alL The analogy, however, docs not hold

here, the expression ‘tor the pvrijiailion of In terms asiaznes

that there is something which requires purification.
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nishnatah, has been agreed to by a contract, i- e. settled ; in

reference to such nn amount, if in course of

Regarding do* time a dispute arose, for the determination oE

cuments in the real facts, lekhyam sak?himat, a writing with

5 hand of another ( the attestation of ) witnesses (thereon) i. e. with

person. the attestation of witnesses of the qualities as

described above, dhanikapurvakam, ( com-

mencing) with the name of the credtfor-that wherein the creditor i9

(mentioned) first U a dAdrifcapurpal'am-that is to say, where the name

10 of the creditor is mentioned first-karyam, should he made, i. e.

should be executed. Or persons, possessing the qualifications

mentioned above should be made witnesses. Vide the text : " In

disputes regarding whatever act has been done by a party, either

witnesses, or a document in his own hand is ordained for establishing

15 the transaction.
**

S'ulapaod.

Yajiiavalkya, Verse 84.

Yah Kaichlt, ‘whatever’, in the form or a loan transaction, arihah,

has been fixed by mutual consent, ’by such an interval so much is to be
20 paid’ and the like, in such a transaction, a document with witnesses «. e. n

document bearing witnesses, should be made and that too by first putting

the name of the creditor before the name of debtor is written. (84).

Yajiiavalkya, Verso 85.

And containing, among other things, the year, the
25 month, the half of it, the day (of the month), the names, the

castes, and the names of their own gotra, as also the
scholastic title, and the names of self, father, and such other

details.

Mitakshara i—Moreover, sama, the year *. e. the cyclial

30 year; masah, mon th, e.g. Chaitra &c; tadardham, the half of it, i.e. the

fortnight t. e. the bright or dark (half); ahah, the day, i. e. the date

such os the pralipad &c; nama, names, j\ e. of the creditor and the

debtor; jatih, caste, i.e. Brslhranna &c; swagotrain, the names of their

oten Gotra. e.g. VAsishtha <£c. containing these t. e. the year &c.— 0fN4radl --
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Verses 85-80. J

&c. Similarly, sabrahmacharikam, the scholastic title, e.g. he is the

master1 of many branches of learning *. e. bis academical title, such as
1 Katha the master of many branches,’ atmiyapitrnaina, the name

of selfand faiher\ i.e. the name of the fathers of this creditor and the

debtor. By the (use of) the term Adi, such other, are included the 5

amount, the caste, the quantity of the amount, the day of the

week &c. A writing, containing these2 ahould beexecuted ;
this is the

connection (of this verse) with the last (verse).

S'ulapaai.

Yajhavalkya, Verse 85. 10

Gotra itself is sagotra ; sabrahvtachdrikam , 'the scholastic title’ such

as, a student of such and such $&khu, that writing should have noted on it,

the year &c. By the use of the word adi, ‘and the like', also of the thing,

quantity, kind, and the like. (85).

Yajnavalkya,, Verse 86. 15

After the contract has been executed completely the

debtor should enter his name with his own hand ( at the

end ) with the words: " what is written above has the assent

of me the son of such ( and such ) a one.”

Mitakshara :—Moreover, the contract which was agreed to 20
between the creditor and the debtor by mutual

Consent of consent, samapte, after it had been completely

the debtor. executed, i. e. written down, rrji, the debtor, i. e.

the person who incurs (the liability of) the loan,

nives'ayet, should enter, t. e. write in the document his own name 25

swahastena, with his own hand, i. e. with the words t *’ Whatever

1. The original in —Doctor of learning.

2. Referring to this rule in a case of a -will made by a Hindu, which was

not written by the testator, nor in which was his signatare attested, Sir M.
Weatropp C. J. observed : ‘‘We do not think that we are bound to apply

this rale strictly, at all events to doenmenta such as wills, which were not

recognized by Hindis Law, and were therefore, not within the contemplation

of the author/' /?odAa6ai c. GanttK I. L. R. 3 Bom. 7 at p. 8.
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haa been written above in this document, matam, has the assent of

me, i. e. is what was intended by me, mama, the son of such and

Buch”

S’ulapaai.

5
Yajfiavalkya, Verse 86.

The meaning (of this verse) is plain. In the case of one ignorant of

writing* Vyasa states a special rule : “A debtor who is ignorant, should

cause his assent to he written ; or even a witness (who is ignorant) by a

witness, or by any other in the presence of all witnesses." (86).

10 Yajnavalkya, Verse 87.

The witnesses also, should subscribe in their own hand

with their fathers’ names before theirs, thus: “ Here, so and

so, am a witness;” these (witnesses ) should be equal.

Mitakshara -.—Similarly, those persons who have been indi*

15 cated us sakshinah, teitnesses, in that document,

* Page 54 these also should each separately, swahastena,

in their own hand, subscribe their names preceded

by those of their fathers with the words :
“ I so and so, Dcvadatta, am

n witness to this transaction.” These, moreover, should be (bo)

20 selected (as to be) saraah, equal, in number and quality also.

If a debtor or a witness is uot literate, then the debtor through

another person, and the witness also through another witness, should

in the presence of all the witnesses, cause his declaration to be written

down. As Eays Narada: “A debtor who is illiterate should

25 cause his declaration to be put in writing in the presence of all the

witnesses, eo also should a witness (who is illiterate have it written)

by another witness

S'ulapanl-

Yajnavalkya, Verse 87.

30 Sarm\h, 'equal* «. ft equal In qualifications. Those who, however,

are ignorant of writing Bhould have it written—thus it has been stated

before. (87).
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Yajnavalkya, Verse 88.

“ Being desired by both the parties this was written

by me so and so, the son of so and so.”, thus at the end ( of

the document ) should the writer then subscribe.

Mitaks'hara;—Moreover, then lekhako, the writer, 5

ubhabhyam prarthitena, being requested by

Writer’a both, i-e. the creditor sod the debtor—“By me euch

endorsement. and such Devdatta, the son of Vishnumitra this

document likhitam, has been written ", iti ante

Hkhet, thus at the end ho should subscribe. 10

Now the Author mentions about a document made in one’s

own hand

Yajnavalkya, Verse 89.

Although it be without witnesses, a writing which is

in one’s own hand, all that is declared to be evidence, except 15

when it is caused by force or fraud.

Mitaks'hara :—Yallekkhyam, that writing, which has been

written by the debtor in his own band, such a writing, tat sakshi-

bhirvinapl, although it be without witnesses, has been laid down by

Manu and others to be evidence, balopadhikrtadrte, except when 20

it is caused by force or fraud, i. e. with the exception of that

which has been caused by force i. e. compulsion, or by fraud i. e in *

the form of (creating) deception, temptation, anger, fear, intoxication

&c. Narada1 also Bays '• ‘'That document has been laid down as

invalid2 which has been executed by a person intoxicated, by one 25
against whom a charge had been pending, by a woman, or by a child,

and that which had been executed under compulsion; also that which

has been caused by fear or fraud ",

Such a document, moreover, whether it be written in one’s

own hand or in that of another, whether it be passed in the course of 30
a transaction with or without security, should thus far be written

conformably to the usage of the couatry, and should be withoat

1. Oh. 1. 137.

34

2. svww—on reliable as evidence.
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[ Vtrtt 89.

prejudice to the rules as to the sequence of sense and the order of

words, and should be without dropping any letter or alphabet. It need

not, however, be necessarily (couched
) in nice language ; it may be

written even in the peculiar native language of the particular locality.

5 As says Narada -
-
1 “That document is said to be valid which is not

opposed to the custom of the country, the contents of which answer to

the rules regarding pledges, and which is not in disregard of the rules

nbout the sequence of ideaB and words.”

That which explains in detail is a ( rule ) vidhih. The rule

10 ( vidhi) regarding a pledge (ftdhi ) i. e. for executing a pledge. Its

characteristic /. e. 'a pledge for custody’, a ‘ usufructuary pledge’, a

‘ pledge with a time limit * &c. That wherein its characteristics are

distinct is vyaklMhimdhilafohanain ‘ the contents of which answer to

the rules regarding pledges &c.; Aviplutnkramdfoharatn, * which is

15 not in disregard of the rules about the sequence of ideas and words *.

Sequence i. e. of ideas ( krama ). Krama and aksharas make up the

compound word kramdkshara. That wherein the sequence of ideas

and words has not been disregarded is aviplutakram&hhara. Such

a document of this description, is legal evidence. There is no rule

20 as regards nicety of language here, os in the case of a royal grant.

This is the meaning.

Vjramitrodaya.

Now the Anthor expounds the document as a means of proof

Yajfiavalkya, VerseB 84,85,86,87,88,88.

25 A document ia of two kinds, (one) made in one’s own handwriting,

and (the other) made in another’s hand. Of these, the last should be

made with witnesses etc. The Brsf, (even) without witnesses is good

evidence if not made under compulsion or through fraud. This is

the diCTereace. But a possibility exists of a suspicion arising about a

30 document written in one’s own hand, and with a view to dispel it, that

also should be made with witnesses on. Other kinds are of the ordinary

particulars.

Yah katehit, ‘whatever’, arlkah, ‘transaction’, in the form of.

a loan or the like, paratparam

,

‘mutually’, by the debtor and the

1. Oh. 1. 138.
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creditor, i.e. between both, by the consent of each, nishndiah, 1 agreed

to*, i.e. was established, in such a transaction, lehkyam
, ‘a document *,

with the name of the creditor first written, in the form of recitals

couched in expressive language (81). Together with samd, ‘the year*,

mdsa, * the month *, tadardham, 'its half*, i.e. the fortnight’ ; akaky 5
‘ the day i.e. the date as well as the day of the week. Together with

this, the names of the debtors and the like others who have been the

recipients of the loan by its acceptance, also of both the debtor and the

creditor, jdtih, * caste * such as, a Br&hmana and' the like ; sagotram
,

‘ together with the gotra i.e. gotra only—at some place the reading ia 10

su'agotrakto -~-containing these.

Along with Katlia and the like others, samdnam one who etndies

the Brahma
,
i.e. a branch of the Vedas, is a sabrakmachdri

,
‘of the same

school ’ } sncb a portion. Sabrahmachdrikam, ‘ the scholastic title * of

.the debtor and the creditor, the fact of their pursuing the study of 15

Katha or a like other branch (of the Vedas), dtmiyam, ‘of one’s’ i.e. of the

creditor and the debtor, pitarau, ‘the parents* their names. By the

use of the word &diy &c. are included the amount, its kind, and quantity,

and the like ; marked with these, should be made.

By the use* of the word tu, * however ’, are excluded those made 20

under compulsion or by fraud; by the second use is excluded one wifchouta

document when the document is written by another. This, moreover, should

be borne in mind, that even if written by another, a document if admitted

to be an extremely honest transaction is good evidence even if it be

without a witness ; otherwise, however, the decision is to be reached 25

by means of witnesses. There, the document is used as a means of

reminder to the witnesses.

Arlka ,
* the contract *, when (it iB) completely written down ; rni,

1 the debtor gadatra patre lekhitam, * whatever has beea written ia this

document*, that, matam me amuhaputraeya, * has the assent of me the son 30

of so and bo.' Thus, after having written this in order, he should write

his own name with bis own hand, and enter it in the document.

1 In the case of one ignorant of writing, Vy&sa states a special

rule : “ A debtor who is ignorant, should causa his assent to be written ;

or even a witness (who is ignorant), by a‘ witness, or by any other, in- the 35

presence of another and the witness.** (86).

* With witnesses *, so has been stated. Thera, the Author

mentions the mole

—

*dfohi$as!ketiy
‘witnesses, &c.*, eamdh, ‘ equal i.e.

1. <r?r —either the bright or the dart half of a month, fj-g- or $srr.

2. i. t. in verse 84.
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with equal qualifications, te, ‘ these ’, i.e. the witnesses, sicapitfiiAma

•

UkhwipHnakam, * with their father’s names written before atra, ‘In

this transaction’, a^an amubah, * 1, so and so ’ by name, lafoAi, * am
a wituesa thus ateahastena % ‘in their own hands’, likhtyuh, ‘should

6 (they) write Those who are ignorant of writing should cause it to be

written ; this is indicated as an addition by the word chu. (87).

Tatah, ‘thereafter’, i.e. after the name of the witnesB wbs

written, lekhakah, .‘the writer’, i.e. the writer of the document,

ubAilihydm
,

4 by both ’ i.e. by the creditor and by the debtor, artkitena,

10 ‘being requested’, by name so and so, by myself this, HMitan, has

been written ’, thus ante, * nt the end ', i.e. rounding np the remaining

portion or the document to be written, himself likbet, ‘ should write

By the nee, twice, of the word hi, the object of recording the

request, and sIbo the understanding of the import of the document, has

16 been pointed out. (88).

Vin&pUi, * even without, &c.\ has been explained before. By
the use of the word tu, is exctuieda document written by another and
executed with attestation. Sartam, * all that’, by this is expressed all

the writings, viz., of the plaintiff, witnesses, the writers of the
20 documents, etc. (8 1—89).

S'ulapaui.

Yajiiavalkya, Verses 88, 89.

The meaning (of Verso 88) is plain.

A document written by the hand of the debtor, even though it be
25 without attestation, still it is good evidence, provided it does not happen

to have been caused to be made under compulsion or by fraud. Updd/iih

‘fraud* i. e, deceit. So Brhaspati’: “A document executed by a dying
person, an enemy, one oppressed wfth fear, a woman, a suffering person
one intoxicated, distressed by a calamity, at night, by fraud, or by force'

30 does not hold good”. <89).

While discussing the rules about documents the Author
mentions the rule that a debt entered into a document should be paid
by three ( generations in descent ) only.

1. Oh. VIII, 23.
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Yajiiavalkya, Verse 90 (1).

A debt evidenced by writing should be paid however
by ( persons in ) three (generations) only.

Mitakshara t—As a debt evidenced by a witness Bhould be

given by three (
generations ) only, so also it is ordained that a debt 5

evidenced by a document should be paid by the borrower, his son, and

the sons of that son *. e, by three ( generations ) only, and not by the

fourth and others.

An objection •*—Indeed by the text1 “sons and grandsons

should pay a debt ’\ it has already been established as a general 10

restrictive rule that a debt should be paid by three only.

The answer *•—True, But this text has been mentioned with

a view to meet a suggestion which may likely be made that n

debt entered in a document might be understood as an exception to

this general rule on the strength of its having been found in another 15

Smr/i. For, after mentioning the characteristics of ft document it

has been said by katyayana : “ Thus, an nnceatral debt is made

payable after the (proper) time has passed”. Thus an ancestral

debt which is entered into a document is made payable even though

the time ( for payment ) has passed. Here by the use of the plural in 20

pitrn&m,
‘of the ancestor*’ as also from the expression ‘ time has

passed 1 it is inferrable that the fourth
# PAqe 55. ‘ (descendant ) and others may be made to pay

2

.

Moreover, Harifca also has said : “ To him in

whose possession the document purports to be, should payment be 25

directed to be made. ” Here also by the general rule that * the debt

is his who has the document in his custody the inference arises that

the payment of debts may be made to the fourth ( descendant ) and

others. Therefore it is proper that the present text is for the purpose

of removing the doubt. The two texts, moreover, should be supplied 30

in pursuance of the text of the Lord of the Yogis*.

1. Verse 50 See p. 702.

2. See Masit Utt/ik vs Dsmodar Pratad 53 I. A, 204 ;
48 .413 518 Also

Shea Ram v». Durga 3 Luck, 700. Where the Privy Oouncil helf that a son was
bound by the sale of ancestral property by the father for paying og a debt

of his grandfather i. e. the grandfather of the son.

S. ». e. The sage Vijonvalkya.
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The Author mention b an exception to it

Yajnavalkya, Verse 90.(2). •

A pledge, however, is enjoyed as long as it is not

paid off.

' 5 Mitakshara :—The non-liability for paying a debt haying

become established by the ( general ) rule in the text i
u A debt is

payable by three only, although it ia reduced to writing and i? with a

security,” an incapacity For recovering a debt might also be inferred.

With a view to ( avoid ) this, the Author has stated this ( text ).

10 By saying that ‘ a pledge may be enjoyed even as long as the

debt is not paid off, whether by the fourth or the fifth’ a capacity has

been iudicated in favour of even the fourth ( person in descent

)

for redeeming a secured debt.

An objection I—But this too has been once stated already in

15 the text1
: “ a usufructuary pledge never lapses

The answer—-True, still if this text which is in the nature

of an exception, were not given, it (:. t.) the capacity would be

confined to three persons only. Thus everything is without a fault.

Viramitrodaya

20 A document, sometimes is not regarded as conclusive evidence.

The Author states that

Yaujavalkya, Verse 90.

A loan which has been entered in a document, tribhirem, oy

(descendants to) three (generations) only, deyam, ‘ should be paid \ By
25 the ubo of the word eca, ‘ only are excluded the great-grandson and

others. Therefore the meaning is that even if there be a document, a
loan cannot be enforced against a great-grandson and others. By the use

of the word tu, * however ’, is excluded the liability of the grandson to

discharge a surety liability included and joined to the word rnam,' debt.’

30 Adkih, ‘a pledge

a

possessory pledge such' as land, &c., t&tal
bhufyale,

4 is as long enjoyed y&toat, ‘so long *, (ad, * that’, pledge, i.e.

that debt ia not paid bach by the debtor to the crelitor. The
meaning is that in that way, therefore a document of pledge evidences
a good claim even beyond three generations'. (00).

1. Verse 68 at p. 820. 1. 18.
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S'ulopani.

, Yajuavalkyn, Verse 80.

A. loan as described before entered in a document, excepting a
pledge, should bo paid by (members of) three generations ; not, however,

by the fourth. In regard to the rule laid down in the text
1

: "by the 5

son and the grandsons the debt must be paid ", this text is Intended for

limiting it. Where a debt has been advanced after taking a pledge, there

this rule does not apply; so Manu !
: "In regard to (amorous) women, at

marriages, for the cow’s fodder, as also for fuel, and (in anything) in

favour of a Br&hmana, for a (falae) swearing there is no sin”. (90). 10

Having disposed of a matter which had occasionally arisen,

the Author resumes tbc Bubject in the context proper.

Yajiiavalkya, Verse 91.

If a document is in another country, is badly written,

or is lost, as also, if it is stolen
;
likewise if it is torn, burnt,

or cut asunder, another should be allowed (by the king-) to

be made (in its place).

Mitakshara :—The rule which is now being laid down is

that when a document has become unfit for a

Regarding suit, another should be made. And unfitness for

worn out and a suit arises, when the document is des'antara-

other documents, sthe, placed in another country

,

which is at

a long distance ; durlekhye, when the document

is badly written, that is— wherein the writing i. e. the character or

words are bad i.e. ambiguous or unintelligible, 1b (called) a badly written

document; in such a badly written document. Nashte, lost, i. e. in

course of time
; unmrsftte, effaced, i. e. where the characters and

letters have been rubbed off on account of the weakness of the ink.;

hrte, stolen, i.e, by robbers &c.; bhiune, torn , i. e. tattered
;
dagdhe,

burnt, i. e. has taken fire; chhinne, cut asunder, i. e. when it is cut

into two separate pieces.

This ( rule applies ), moreover, when there is mutual consent

of the plaintiff and the defendant. In the case of a difference, however^

1. Verse SO p, 792. • /7Si

2, Ob. VIII. 113. It does not appear why this verse is cited here.

15

20

25

30
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Yajiavaliya

and when parties go to law, time should be allowed ( ns may be

necessary, for producing the document which is in another country,

having regard to the inaccessibility and badness of roads.

In the case of a document which is lying in a place which is

5 inaccessible, or which is lost, a suit should be decided by means of

witnesses only. As says Narada1
: “ When a document has been

transferred into another country, or burnt, or badly written, or stolen,

time should be allowed in case it should exist still ; if it be not in

existence, the evidence oE those who have seen it decides the matter”.

10 In the case of a document which exists ». e. is still in existence, for

producing it from another country time should be alloiced i. e. on

interval of time should be granted.

In the case, however, of that which does not exist i. e. has

ceased to be in existence, the suit should be decided by examining

15 those witnesses who have seen it before. When, however, there are

no witnesses, then the decision should be made by ( a resort to ) an

ordeal, vide the text *•*
,f
In a suit where a document or wituesses are

unavailable, the divine proof should be exhibited’'. This refers to a

document between (private) citizens.

20 Similar is ( the case with ) a Royal grant. This, however, is

the difference:
,a A document is known ns a Royal grnnt which bears

on it the King’s own handwriting, and which is marked with his own
signet Beals; it is ( valid as ) evidence in all transitions.’’ Similarly

another ( kind of ) royal deed* evidencing success has been mentioned

25 by Vrddhavasi'htha : “That is called a jayapatraka ( a document
evidencing success ) in which is indicated the manner how the point at

issue was proved, which contains the answer as well ns the proof, and

which has also the decision ( recorded ) in it. To the litigant who
wins and who has established his point, the jayapatraka should be

30 delivered over impressed with the Royal seal and having the signature

1. Ch. I. 146. 2. Of KitySyana, Yotse 224.

3. See G&tyayana, Versa, 253.

4. A 3Hnj«q> a decretal docamenent, derrtla, a decree and Judgment.
Jayapatraka Is a " certificate of success” supplied to the successful litigant

as evidence of his success in the particular suit. A Ilinapatra “a certificate

of defeat ” is only evidence that a particular person was defeated in a particular
plea or pleas In a certain litigation.
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Verse 91, J

thereon of the Chief Judge in his hand.” Similarly the councillors

also should add in their own handwriting thus : “ This is approved

by me the son of so and so &c” vide the text of Mantl: “And also the
'

councillors such as are versed in the Smrtis and the S'&stra, should

add ( in ) their own hand just as in the ( case of ) 5

* Page 56. procedure ( prescribed ) for documental More-

over, a proceeding is not declared to be free from

defect except with the unanimous consent of the councillors, as says

Narada1

: "That (decision of a) dispute is considered to be without

a dart where all the members of the judicial assembly declare, ‘This is Id

right’, otherwise the dart remains in it.”

Moreover, this rule applies only in the case of a judicial

proceeding which contains ( all ) the four components ; vide the text
2
:

" That is declared to be a jayapatraha which proves the matter in

issue, which contains ( all ) the four components, and which also bears 15

on it the Royal seal.” Where, however, there is a defeat, as in the text
3

" One who alters his former statement, one who shuns a trial at law,

one who does not put in an appearance, odb who makes no reply, as

also one who absconds after being summoned—these are the five

varieties of a faulty ( Hina ) litigant.”—in such a case nojayapatraha 20

is given, but only a hinapalraka—a certificate of a defeat. This

( last )
moreover is given with the object of imposing a penalty

in course of time, while ajayapatraha is ( given ) with the object of

establishing the plea of res judicata. This is the distinction.

Viramitrodaya 25

When a document, executed at the time of the transaction of the

loan, by reason of its location in another country or a like cause, is not

likely to be available for being proceeded upon at the time of the action,

another document should be made. That, moreover, when agreed to by

both is good evidence ; ao the Author says 1 30

Yajiiavalkya, Verse 91.

When a document is desantaraethe,
‘ located in another country % •

i.e . lying in a place other than the oae in point ; dushte
,

‘ is faulty % i.e.

1. Oh. Iir. 117. 2. Of Kdty&yana.
'

* *

S. NSrada II. 33. The meaning is that hers the plaintiff was put oat of -

tie court on acconnt of a defeat in _kis Bide} and not? that the defendant got

success after a contest.

35
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the letters in which are ambiguous j nashte, ‘ ij lost ’, by the paper

being destroyed ; unmyeile, * effaced * owing to the weakness of the ink,

the letters in which are rubbed off ; bhtnne, ‘ torn i.e, on account oF

the papers being separated, cut into two; dagdhe, * bnrnt \ by fire; or

6 chhitme, ‘cut asunler’, i.e. being cut into tatters, being split into two;

annyallehhyam, 1 another document kdrayct, ‘ Bhonld be caused to

be made ’.

By the use of the word talhd, ‘likewise’, is included tbe compound
word formed ; and by cha is iucludel tbe one taken away by a thief.

10 By the use of the word evi, ‘ aUo the making of another document is

excluded in the absence* of its being located in another country, <fcc. If

the other side, with a sinful desire for appropriation, does not accept the

former document, then after having established (the fact of) the former

doeumeat by means of witnesses and the like means, another document

IB should be made. (91).

B'ulapapj.

Yajuavalkya, Verso 91.

Unmr^hte, ‘effaced’, brought about by a delect in the ink; by
the use of tbe word bhinne, ‘torn’, f. e. cut, chbinne, ‘tattered’, i.e. shattered,

20 another document with the consent of both may be caused to be made. (91).

The Author mentions the ways of deciding a case when a

doubt or dispute about document arises

Yajuavalkya, Verse 92.

The genuineness of a doubtful and disputed document
25 may be established by (comparison with other) documents

and (other writings) of the party (written) in his own hand,

and by similar other means ; as also by presumption, by

,
confrontation of parties, by direct proof, by marks, by
previous connection, by (a probability of) title and by

SO inference.

Mitakshara:—Lekhyasya,o/ a document, sandigdhasya,
35 which has been doubted as to whether it is genuine, S'uddhih the

J* »• »- the several circumstances mentioned in tbs text such «s its
being In another country, or lost &c.
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genuineness, syat, becomes established, swahastalikhitadibhih,

by comparison with other documents and similar ( other writings ) of

the party, t. e. by (establishing) the genuineness by (means of) another

document which was written by him in his own hand. The meaning Is

that if the letters are similar, the genuineness would be established. 5

By (the use of) the expression, adi, such other, it is implied

that the genuineness is established by (pointing out) a similarity with

other writings of the witnesses, or the writer, written in their own

hands (with the one in dispute). A conclusion arrived at by regard

to probability is a presumption, yukfclpraptlh
; Prdptih—is the 10

(presumption arising from the) connection with the thing in dispute,

with the country, period, and persons. A yukti—is a probative

reasoning as e. g. in * It is probable that this (particular) thing may

belong to this (particular) individual *\ kriya, direct proof; i. e,

the adducing of witness evidence on the point; chinham, marks, 15

i, e . distinctive marks such as a S'ri ( ) &c. ; sanibanhdhah,

previous connection » i. e. the mutual relations of advance and

acceptance (of loans), even before, between the plaintiff and defendant

on account of mutual confidence ; agamah, title, e. g.
—*' he has

established a reliable origin of title to the subject-matter in dispute 20

by so much.
”—These only are the circumstances. By means of these

circumstances the genuineness of a disputed writing may be

established. This is the context

1

.

When, however, a decision cannot be arrived at in the case of

a disputed document, then the decision should be made by the help 25

of witnesses, ns says Katyayana* :
" When (the genuineness of) a

document is disputed the plaintiff should cite those (as witnesses) who

appear therein.
”

This text applies to a case where it is possible to have

witnesses. In the case, however, where it is not possible to have 30

witnesses, the text of Harita applies, viz-—11 Where a party says—
‘ I did not execute this document, he (*. e. the other party) has forged

it
’—then keeping aside that document, the deoiaion should be made

by means of an ordeal.
”

1. —Hie order or connection of words in a sentence,

2. Verse, 283.



906 Vlramltrodaya & S'ClapipJ—Circumttanlial hftrtnct. rY&jnatttliya

(.
Vent OS.

Viramitrodaya

The Author mentions the means of removing the doubt about

the unreliability of a document.

Yajhavalkya, Ver6e 82.

5 . Of a document regarding which a doubt has been raised as to

whether it is genuine or not genuine, huddhih, ‘ genuineness i.e. the

certainty of its goodness ie determined by noting a good resemblance

between it and another writing which is (admittedly) written by the

opponent with his own hand. By the use of the word Adi, ‘and the like’,

10 it is indicated that with the handwriting of the writer of the docnment

in which the witnesses have subscribed, on a comparison with another

document, the appearance of a gaol resemblance with the writing of the

docnment would establish the genuineness.

Yukti, ‘ presumption i.e. a contrary inference from the state-

15 ment i. e. ‘At present there is no money, it will be paid by me in another

month’, and the like. Prdpti, ‘receipt’, i.e. the receipt of interest

stipulated in the document of loan; kriyd, ‘ proof’, in the form of

Statement of witnesses? cMnham, * mark ’, a special mark particularly

characteristic of the writing by the opponent, e.g. iri, etc.; eamiandAah,

20 ‘ connection ’, such as in regard to the subject-matter of the dispute

such bb an ear- ring, &e., a finding about the relationship of a

creditor, &c., Agamah, ‘ title *, i.e. of the subject-matter of the euit, such
as a parchase, Ac., before that? by these causes also the genuineness

may be established. (02).

25 S'ulapani.

Yajfiavalkaya, Verse 92.

l'ufc(iprdp(ih, 'presumption by confrontation*, in this form :—'"In

this time, at such a place, it appears probable for this man to have his

property, and in the like”; KritjA, 'direct proof’, i. e. the evidenco of the
30 witnesses; chinham, 'marks' «. e. special signs

; sambandhah, 'connection', t .<?.

of the person offering and the ono accepting; also by former writings &c,
'

• in hi3 own hand a connection with the acceptance, a document about which
a doubt haB been raised, one may be examined.

By the Use of the word Adi are included the hands of the witness
35 of the writer, and of himself. So says Katyayana* : "When there is doubt

about the hand-writing of the debtor, whether be be living or dead
(by a comparison) with other documents written in his own hand, the
^Ttfsimrabout the documents (in question) should be reached". (92),

I. Verge 280.
,

~



TffjnavaUya't MltSkefiari & S&taplijt,—Endorsement of Payment. on?
Verts 03. J

Thua when after the document is established as genuine, as

also the liability to pay the debt (a question might arise bs to), what

should be done if a party is unable to pay the entire debt ? So the

Author Bays

Yajnavalkya, Verse 93. 5

The debtor should write on the back of the bond each

payment made by him after making such payment
; or the

creditor should endorse the amount received by him marked
in his own hand.

Mitakshara:—When the debtor is unable to pay the entire

debt, then he should pay according to his means, 10

An endorse- and write the same on the back of the bond thus

:

ment on the deed.
*' So ranch was paid by me ;

”—or the creditor

should endorse i. e. write on the back of the

document itself whatever amount was upagatam, received,

i. e. got by him ,
thus,
—‘‘So much waB received by me." 15

How ?—swahastaparichinhitam, marked in his oxen hand, i. e.

marked by letters written in his own hand. Or, (it may mean this)

wr. that the creditor should give to the debtor a note of acknow-

ledgement of receipt marked by letters written in his own hand.

S'filapani. 20

YSjuavalkya, Verse 03.

"When tho debtor Is unablo to discharge the entire debt, os much

amount ns he pays, so much the debtor should cause to bo endorsed on the

back of the debt-bond. The creditor also should give a writing for the

endorsement. As says Vijhnn *; “When tho whole amount in entirety 25

has not been paid, the credlor should pass a writing in bis own hand”. (93).

Whit should be done with the document when the entire debt

has been paid off ? so the Author says

Yajnavalkya, Verse 94. (1)

After paying the debt, tho document should be caused 30

to be torn, or another should be caused to be made for

(evidencing) tho acquittance.

i. 9h.yj.2c.



nfiR MU&kshari & Vlramltredayfl—Document to £* torn. r YAjhavalkya
*,uo

L Pines 03-94,

Mitakshara :—Either by instalments or at once, in its entirety

datwa, having paid, rnam a debt
,
lekhyam, the document, executed

before, should be caused to be torn.

When, however, the document happens to be in an inaccessible

5 place or is lost, then the debtor karayet,
* Page 57* should cause, the creditor to pass to him another

document sudhyai, as evidencing the acquittance.

i. e. discharging him from his obligations os debtor. The meaning

is that the Creditor should pass a deed of discharge to the debtor in

the order mentioned before.

1 0 What should be done when a debt incurred in the presence of

witnesses is to be discharged entirely ! so the Author says

Yajnavalkya, Verse 94 (2)

And a debt which was incurred before the witnesses

should be paid off in the presence of witnesses.

15 Mitakshara :—That debt, however, which was incurred

before witnessess should be paid off only in the presence of those who
had previously witnessed it.

Here ends the Chapter on Documents.

Viramitrodaya.

20 Jntt like the document of the loan, the document evidencing its

discharge 1 b also a good evidence i so intending, the Author fays

Yajnavalkya, Verses 93, 04.

Lekhyaiya, * of the doenment \ i.e. of the paper, pfshihe ‘cn the
teverse’ side, as he goes on paying the amount in small instalments, so

25 after each payment, fniko abhilikhet ,
‘ the debtor should write.* After

having paid the entire loan, however, the document of loan given by
himself, pdtayet, ‘should cause to be torn ». e. ehould he cut into pieces.

When, however, the debt-bond is not at hand, iudhyai, * for the
acquittance *, i.e. as evidencing the certainty about the cessation of his

30 liability as a 'debtor, annyallekhyam, * another document *, reciting the
fact of the discharge, kirayet, * ehould be caused to be made *. .



YAjhaxalkya -i Virami., 5’ufaplni & MiUk?hsr3.~ Witnet* endorsements, Qf)Q
Verges Q4-D5. J

-

ThiB is to bo particularly noted: A debt which has been taken in

the presence of witnesses, that should he paid off in the same manner.

By the ase of the word cha, it is indicated that in the absence of one’s own
handwriting, the matk of the handwriting of an honest man is to be

admitted. By the use 'of the word tu, * however *, in a debt incnrred 5

without witnesses, the discharge in the presence of witnesses is

excluded. By the use of the word cha is included a payment without

witnesses of a loan incnrred without witnesses. (93, .94).

Thus to. the Commentary on S'rimat Yajnavalkya,

ends the Chapter on Documents- 10

Sulapfioi.

Yajfiavalkya, Verse 94.

When the whole amount in entirety has been paid off, the debt bond

should be torn. If, however, the document is not available, by way of

evidencing the acquittance, another document should be caused to be 15

made. When a loan has been taken in the presence of a witness, it roust

also he paid in the presence of a witness. (94).

Here ends the chapter on Documents.

Chapter VII.

OF THE ORDEALS. 20

Homan evidence has been BBid to be three-fold vis. consisting

of documents, witnesses, and possession.

It is now the turn of ordeals ; nnd the Author wishing to

expound ordeals ns a means of evidence lays down the procedure in

ordeals by the first five sloias commencing with u The balance, the 25

fire &c.” (Verse 95). There, presently, the Author mentions the ordeals

Yajfiavalkya, Verso 95 ( 1 ).

Tho balance, the fire, the water, the poison and tho
kos'o,aro the ordeals, (prescribed) here for exoneration
( from an accusation ). 30



Mltlkshari—

i

Ordealt.910
[

Ydjnavallya
Verse PS.

Mitakshara:—The five - ordeals t« e. those beginning with

the balance and ending with tbe kos'a Bhould iha, here, i. e. in the

Lharma-S'Astra, be offered for visuddhaye, exoneration, i. e- for

removing an ambiguity about a doubtful point. [ 95 (1)].

5 Elsewhere have been mentioned other ordeals, even such as

the rice and like others, vide the text of Pitaiuaha : “ The balance,

the fire, aa also the water, the poison, and similarly the kos'a,

likewise the rice ; these are the ordeals ; and the seventh is the

heated hfdsha . " Then why say these only \ So the Author Bays

10 Yajnavalkya, Verse 95 ( 3rd quarter).
‘

These are (to be resorted to) in trials on serious

accusations.

Mitakshara Etani mahabhiyoge
?hveva, these in trials

for serious offences only. This restrictive rule’ which is here laid

15 down means that these are to be resorted to only in cases of serious

accusations, and not that theso are the only ordeals. The Author
will mention further on the test of seriousness.

An Objection
—

‘ Indeed, the kos'a also is prescribed even in

ordinary suits '

—

Vide the text2—“ The ( ordeal of ) kos'a should be

20 caused to be offered even in small (charges ).
”

The Answer—True. The mention of ( the ordeal of ) kos'a

among ( those of ) the balance and others is not indicative of its being

limited to serious charges only, but it implies its extention even to

Sdmjhtambhd1 complaints, otherwise it would be extended even to

25 complaints on suspicion. Vide the text
1

:
“
In the case of those

Bgainst whom a complaint has been made together with a wacer

( tbe ordeals of ) balance and tbe like should be ordered ; while ( the

1. Oi nttmabs.

2. A complaint wherein tho complainant undertakes to pay a penalty
in the c&so of hli failure In citabliehlng bis allegations {g called a Satethtamiha
Complaint—an Aac}hfaahhtt is explained as—

t

’ * 3. Of Fitamaha.



YdjnavaUcya Mlt&ksharil & Vlramltrodaya—Ordeals in serious cases. oil
Verse 05, J

ordeals of) the rice and the kos'a (should be) in complaints of

suspicion only. There is no doubt about this.
”

It may thus be thought that this rule may be applied

invariably in the case of serious complaints, complaints on suspicion

and complaints with a wager, so the Author mentions an exception 5

Yajnavalkya, Verse 95. ( last quarter.

)

When a plaintiff 1 has ( agreed) to abide by the result

(of the ordeal).

Mitak?hara •-—These i. e. the ( ordeals of ) balance and

others become applicable to the plaintiff abhiyoktari s'irshakasthe, 10

when the plaintiff has ( agreed ) to abide by the result (of

the ordeal ).

S'irshaka—is the head *. <?• the fourth part of a suit indicative

of the success or defeat—and by this is indicated the punishment,—

He who agrees to abide by it is a S'irs'hakastkah, i. e. amenable to the 15

punishment laid down in it ( *. e. the decision ).

Viramitrodaya.

It has been stated* before :
4 In the absence of any of these, the

ordeal is Baid to be another \ There, the Author expounds the ordeals

by an entire chapter 20

Yajfiavalkya, Verse 95.

Brbospati
3

: “ The (ordeal by) balance, fire, water also? poison,

and jfcoiathe sacred water the fifth
;
(of) rice has been declared as the

sixth and the BBventh the heated mdstia coin ; eighth has been stated

to be the ploughshare ; and Dharma, the ninth. All these ordeals 25

hare been pointed oat by the Self-born”.

Of the nine ordeals thaa enumerated, these fire ordeals, i.e.

the balance, &c., in serious charges only, such as gold-stealing and the

like for the iirshahastka ,
4 one who has agreed to abide by the decision

1. 2Twrff!—Lit. porion making complaint.

- 2. i. * the restriction Is as to their application, and not as to the liadt.

,

3. Oh. Xi-5.
~ "

S6



cjj 2 Vlramttroilayfl & S'ftlapi?!—Ordeals in petty eaiei. r YdjiavaUcyi

L Vttu 95.

i.e. the complainant (or viiuddhaye, * for hia exhoneration ’, for the

removal of suspicion (against him) iha, ‘here’, i.e. in the Dharma fs&stra

have been prescribed. S'irshaka meanB the offer to bear the penalty

upon the success of the matter of the ordeal.

5 If it be argued that having regard to the text : ‘ the koia, may be

administered even in petty cases even In charges of a small character,

there is koia; the answer is, true, it is so. Bat, under the text: “ For

those against whom an accusation Lbs been brought (accompanied) with

a wager, one should direct the (ordeal of) balance and the like; the rice

10 also and also the kosa in cases of suspicion, no doubt ”, in accusation

accompanied with a wager the kosa not being mentioned, this mention of
the kola 1 for a plaintiff who haB agreed to abide by the result ’ is by

way of an exception. Ae for: “In cases where the plaintiff has not

offered to abide by the resnlt, the four ordealB viz., of the balance and

15 others Bhonld be avoided t koia has been stated to be where the plaintiff

has not (so) agreed ”. In this text of Pitaraaha, kosa has been stated

to be where there is no agreement by the plaintiff to abide by the result

}

that has a reference to an accusation based on suspicion. (05).

S'filapapi

20 In the absence of a document, or in the absence of a possibility of

a decision about a document, is the ordeal, That the Author states

Yajfiyavalkya, Verse 95.

The balance and those other ordeals AIaMbhiyoge$hu, ‘in charges

for serious offences’, such as gold-stealing &c., Abluyoktari STrxhakasthc

25 ‘when the complainant haB to abide by the resnlt’, iha, in this &lstra, have’

been Btated. £irshaka, is the head. That, moreover, here in the case of

the success of the opponent, has been agreed to by oneself.

In minor charges, howover. as stated in other S'mrUs tho rice should
be given. The oaths, moreover, should bo caused to be taken in the form of 1

30 the touching of the son’s head or similar other acts. These Brhaspati
mentions: “The balance, fire, water, poison, and fiftbly tho Kosa; the
rice has been declared &b tho sixth; the seventh, a heated Mdtfia, is

declared. The ploughshare, the eighth, and tho ordeal by Dharma as
the ninth”. (95). '

35 By the text1 u Next the plaintiff should immediately have
written down the evidence by means of which the matter in dispute

l! Verse 7 See *60. -



Yijhavaltya ~t Mltlfeahari & VframUrodayB—Orcfeaf* ly mutual content, Q 1 q
Verse 98(1)]

( op alleged ) ia ( proposed) to be established ”, the rale of evidence for

an affirmative allegation only has been laid down. The Author says

by way of an exception to it.

Yajnavalkya, Verse 96 (1).

* Page 58. 5

Or, by consent, any one may perform ( the ordeal ),

and the other may submit to the judgment1
.

Mitakshara?—Ruchya, by consent, i. e. by the mutual

consent of the complainant aud the defendant ; anyatarah, any

one, i, e. either the complainant or the defendant, kuryat, may 10

perform, the ordeal, itarah, the other, i. e. the defendant or the

complainaut ( ass the case may be ), wartayet, should submit to, i. e.

take Upon himself the S'irah, judgment, *. e. to the corporeal or

pecuniary punishment ( specified therein ).

The meaniDg is this : Ordeal evidence cannot be confined to 15

the affirmative proof alone, as is the case with human evidence, but

it is established both by affirmative and negative proof. And hence

in the plea of denial, or of confession and avoidance, or of res judicata,

on ordeal is permissible according to the option either oE the plaintiff

or of the defendant. 20

Viramitrodaya.

It has been Btated* that, “ when there are witnesses for both

sides those for him who claims priority shonld be taken first.” There

the word ‘ witness ’ is merely indicative of evidence 5 an ordeal is

intended for a particular (kind of) plaintiff, * Never should any one 25

order a complaint for an ordeal again’ in this text has been stated

by Mann also. The Anthor states an exception to it

Yajfiavalkya, Verse 86 (L).

Of the plaintiff and the defendant, of both, whosoever may have a

desire for an ordeal ; thus where there is their desire for a performance 30

( of an ordeal ) or for its non-performance there the rale * when

1. <5TT j—Lit. me&nt the head, the top. i. *. last or fourth part of a trial.

«. /. that part which declares tbo snccess or defeat of parties and the punishment

consequent upon It.

2.

^ Versa 17 aboveTp. A8G.
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The Kon'a, rice <£- Ifatka ordcali. f Ydjnavatkyaai0 ?

I Vtrtt BO (2).

‘ The enumeration, however, of ( the ordeal of ) ko/a along with

( those of ) the balance and the rest is due to its

The Kosa applicability to serious charges and to complaints

accompanied by a wager, and not to ( any

)

'5 eimilarity with the ordeals cf the balance and the rest, nor to its being

helpful in enabling an immediate decision without any interval of time.

As for the (ordeals of) rice and the heated tn&sha, although

they are helpful in securing an immediate decision

Rice and M&sha without any interval of time, still as they are

10 prescribed in petty complaints and in complaints

on suspicion they are distinguished from the ( ordeals of ) balance and

the like and hence their non-enumeration along with those; and this

is a satisfactory explanation.

These ordeals and the oaths also may be resorted to in disputes

15 regarding debts and the like, having regard to exigencies.

As for the text of Pitamaha, viz.
“
In disputes regarding

immovables, ordeals should by all means be avoided ”, that is to be

understood as meaning that when evidence in the form tf documents

or (the testimony) of neighbours and the like is available, ordeals

20 should by all means be avoided.

An objection.—Indeed ordeals are also inadmissible even in

other suits when other (kind of) evidence is available.

Answer.—True. In suits for the recovery of debts and the

like, (nevertheless) even after the plaintiff has exhibited his wituesses

25 (duly) qualified as mentioned before]1
if the defendant resorts to an

ordeal after giving an undertaking to suffer punishment (in case of

failure) then an ordeal is also permissible. For it is likely that the

witnesses may have corrupt motives, while an ordeal is free from all

(such) faults, and the object of a law-suit is to find out the truth

30 about the point in dispute, as indicated in its definition. As says

Karada2
: “ A decision based on an ordeal which is truth itself is

a- real decision according to Dharma, while a decision based on
witness evidence is a merely legal decision. When a point can be

1. -Tenses 68, 69, p. 840.

2. Intro. Verse II—The second hall of the verso is different.
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ordeals to bis dependents.” Also1
: “An ordeal is proper only when

the complainant offers to abide by the result of the test, excepting wten

ordered’ by the king.” 90 (2).

S’ulapani.

Yajnavalkya, Verse 95.

The person complained against, or the complainant may at their

option (any one may) perform the ordeal. The other should offer to abide

by the resnlh In cases of treason against the king, and in grave sins

and the like (charges), however, even without any offer, the ordeal should

10 be performed. Ay says Vishnu1
: “In charges of treason against the

king, and of S&hasas even without an agreement to abide by the result".

Fitamaha: "In cases where persons have fallen under the suspicion of

kings, and also those who have been pointed at along with robbers, and
those who are anxious to get the/nselres erhonerated, an ordeal may be

15 administered without any offer (from the other Bide)". (96).

General Rules of procedure as to Ordeals.
'

Yajnavalkya, Verse 97.

Having summoned one who has clothes on, who has
bathed, and has observed a fast, (the Chief Judge) should

20 at sunrise cause him to undergo (any ofj all the ordeals

in the presence of the King and of the Brahmapas.

Mitakshara :—Moreover, Pradvivakah, the Chief Judge
ahuya, having summoned, at sunrise one, who on the previous day
uposhitam, has observed a fast *. e. on the previous day,'

25 sachailam snatam, and who, has bathed with clothes on in the

presence of the king, as also of the Brfihmatias and Councillors,

karayet, should cause him to undergo, (any of) all the ordeals

sarvani divyani.

1. Nandi Oh. 1. 269.

2. 'USTTtunt. 1» ike reading in Vlramitrodaya. The prinked text of
Nirads h*3 * excepting ic cases of high treason \

—

fiu 3mst»r:

3. Oh. IX. 22,,,- ) .
.
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VerteOT. J

' “ To one who has fasted for three nights, or to one who has'

fasted for one bight only, and who has purified himself and has wet

clothes on, ordeals should always he administered This optional

rale as to fasting os laid down by Pitamaha is to be actually

interpreted by regard to the strength or weakness of the party, as also 5'

to the importance or triviality of the charges under consideration.

The rale ns to fasting, moreover, i9 applicable also to the Chief Judge

who causes the ordeal to be undergone? " In the case of ordeals, (also)

the Chief Judge who has fasted should by the King’s permission

himself observe all the necessary forms.

,r
Vide this text of' ib

Pitamaha.

Here also although the expression used is "at sunrise”

without any' particularisation, still having regard to the practice

among the wise and the respectable, the ordeals should be

administered on a Sunday. And even there, the special rule laid f5

down by Pitamaha,1 should be observed viz.: “In the first part' of

the day, shall be the test by fire; during the first part also shall be the

balance; in the midday, however, the (ordeal of) water should be

administered by one who desires to allow the principles of Pharma.

In the first part oE the day is proof by (the ordeal of) kosha ordained; 20
‘

while in the latter part of the night which is quite cool, (the ordeal of)'

poison may be offered.
”

As for the ordeals of the rice, the heated mfcha, and the like

for which no special period has been prescribed, the administration

should be also in the first half (of the day), vide the text of Narada2 25

which is quite general viz '—" In the forenoon, in regard to all the

ordeals, has the administration beea proclaimed-
”

Dividing a day in three parts, the first part is called the

Purvanha*, the middle the MMhy&nha, and the last the Apar&nha.

Moreover, another rule as regards the particular time haa been 30 ‘

indicated by texts which are in the nature of affirmative and negative

injunctions; OE these, those indicated by affirmative injunctions

.I- . Aho Narada. See Apsrfifka p. 697. 2. Ok.- 1* 269; ,

3. Translated either as First part or ft iorezoon.” - .

37
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I,
VefteOr.

ore aB Follows :

—

u For (the ordeal by) fire the cold seasons1 of

S'idira and Hemanta, also the autum season of War?M have been

prescribed *, in the S'arat and Grlshma seasons the (ordeal by) water

is (administered), and in the seasons of Hemanta and Sis’ira the

5. (ordeal of) poison. The month of Chaitra, and of M&rgafirshha,

as also of Vaifdkha are mouths generally for all the ordeals as they

are not unfavourable to these. The (ordeal of) ko&'a, however may
be administered always, and the balance at any time.’’ The mention of

kos'a is indicative by implication of all the oath3. Moreover the

10 ( ordeal of ) rice may be administered at all times, since no special

rale is mentioned ( for it ).

That indicated by negative inujnctions is as follows—-“In the

cold season, * there cannot be a purification by ( the ordeal of ) watert

nor can there be in the hot season a purification by fire. Not in the

15 rainy Beason should (the ordeal of) poison be administered, nor

also in the midst of a heavy gale the (ordeal of) balance ; nor

in the afternoon, nor in the twilight time, nor ever at mid*day

By the use of the word cold ( S'tta) in the text “ there cannot

be a purification by water in the season
” the seasons of Hemanta,

20 S’is'ira, and War?h& are also included by implication. And in the

text ' “nor can there be n purification by fire in the hot season,” the

repetition of the prohibition in the case of the Grishma and the

S'arada seasons which was already established by the affirmative

injunction, is indicative of a special injunction ( srr^q,).
,
The

25 circumstances justifying (an ordeal) however will be mentioned

further on.

Viramltrodaya

The Author states the procedure generally for ordeals

Yajfiavalkya, Verse 07.

30 At the sunrise the Chief Judge should summon the performer of
the ordeal who has bathed with clothes on and mate him perform all

the ordeals in the presence of the Br&hmanag, vide Pitamaha : 41 To one

. 1. A season, or periods -of the year commonly reckoned to be
six. M : '* VBW rie. feiiira, Vasanta, Grishina, Varsht,
6a rat and Hemanta.
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. . .

1

[Ventt g7~9S.

expiation. The teat aa also the inauguration shall be on a Saturday or

a Monday”.

. ,
Here, briefly the general procedure for ordeals is being written

thus i —la the bright half, on an aaspicioua day, after having finished

6( his .daily performances, and with the observation of a fast, the performer

after having got first the benediction repeated by the Br&hmanas, should

Balect and appoint the Chief-Judge just as the chief Priest. The Chief

Judge' also after he is chosen and appointed, after the manner of the

ritual of the consecration and donation of a tank, having performed the

10 inauguration sacrifice, with the observance of a fast, on the day foilow-

ingi after h'aviog observed the daily performrnces, on a Sunday, should

repeat thus : “ Come, 0 divine Dharma come; enter this ordeal, along

with the Guardians of the world an‘d the groups of the Vagus, JidHyas

and the Marutas . There with a wet cloth on, the performer of the

16 ordeal should perform the ordeal as ordained. Here the fast for three

nights is for a performer of the ordeal who is capable. This is the

distinction. (07).

S'filapaui.

YajSavalkya, Verse 07.

20 ‘At sunrise*, i.e. in the fore part of the day. Narada: “To a
man who has observed a fast for a day and night, who has bathed and
has a wet cloth on, in the fore part of the day has the administration
of all ordeals been declared". By this, the expression "who has bathed
with clothes on" has a reference to wet clothes.

25 By some even this verse is not repeated. But Vis'varupa bag
included it in the text (97)

The author mentions special rules in the case of (several)

persons liable ( to an ordeal).

Vajnavalkya, Verse 98.

SO The ( ordeal by ) balance is ( prescribed ) for a woman,
a child, an old man, a blind man, a cripplo, a Brahmana,
and one diseased ; ( an ordeal by ) fire or water ( is for

K^hatriyns or Vaisyas respectively
) ;

for a S'fidra (tho
ordeal by ) poison weighing seven barley-corns only.



YAjnavdlkya "I

Verse 9S.
, J

. nun*.«»—s»««‘
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attains the sixteenth year,

J'*
0"1

JfJbov
“

ighty; aiidhah, Wind

vrddhah, an old mm, t. e. one who is above
^ a<m(iTed

trams rue — : 'tloTabove ei hty andhah,HM
rrddhtth, an M man u^ a°Jp„le ,

,

, deprived

mu, one deprived J = A Br&hmana, i. e„ the whole

of the use o£ the feet; wah
* ^ a2ected by 6 dlBease.

taste (
Brfthmana );

rogl,
J tbat

’

for the purification o£ these,'

The .restrictive rule laid <1™

the ( ordeal o£) balance alone is allowed.
.. ,v

1 j 7... \ firfi. a

{

aaala0 (that of) the plongh

Agnih, the
( ^ a Kshatriya; jalam, wafer,.

(PAd/a), and the heated ma. ^ ^
- ~~*-ietive sense.

10

masha* is for a hlhatnya;

(PAflfa), ana
, wa ,

or
,
has a restrictive sense.

alone is for a Vats ya. ™
of hon, saptaiva, t. a «’»

Vishasya yawah. At‘^T ya
1L (the purification of) a

only are ( ordained )

S'ndra.
, , s..i ar) balance for a Brahroana, and

By ordaining the (
ordeal «

)
5 only fot a S'udra,,

the ( ordeal of )
poison

™«£ng»™n
£ ^ ^ Kshatriya

the (ordeals of ) E™ or m
has been mado clear by Pltamaha.

and the Vais ya. This ve y t o
ba!ance Bhouid be offered, the

Tor a Br&hmana
‘'“^riva for a Vais' ya the water (ordeal) has

(
ordeal by )«£ rf )

pois0n should be administered to

been ordained,
andttneo

S'udra. ”
, ,here ehould be no ordeal in

As to what has been sa

&0_ viz,

" An ordeal should

*W BO- ^ aCedwT^avy

calamity, to the the rule of

Dharma are to bo
or with consent, the other m y

option laid down m the text

perform theordeal.

15

20

25



g<>4 Mltlk^harl—Jtetlrieliee rule in cate of women, tic.

£

YAjitavaltya

The purport is this: la complaints regarding obstruction,

when women are the complainants, the ordeal is allowed

only for the persons complained against ;
and even when these1 are

the defendants, the ordeal shall be for the complainants only. In

;5 cross-complaints, however, an option only is allowed
5
and by this

text even there, a restrictive rule has been imposed os to the balance

only. Moreover, in complaints on suspicion about heinous Bias, the

( ordeal of ) balance alone is prescribed for the women and others.

Thus this text has a purpose, in that it lays down a restrictive

10 rule as to ordeals in the case of women and others when nil ordeals

are possible in the months of ifargas'irah, Chaitra ,
and Vais'diha

which are common to all ordeals.

Nor, moreover, should it be supposed that, (the ordeal of) the

balance alone is prescribed for women at all times, since a rule has been

15 laid down for their purification by the ( ordeals of ) balance, kos'a, and

fire, omitting (those of) the poison and water in the text1 : “And the

( ordeal by ) poison has not been ordained for women, nor has tho

( ordeal of ) water been laid down ; the real truth at the bottom

Bbould be sought for from them by means of the (ordeals of ) balance

20 and kos'a"; similarly the rule should be applied in the case of a child

and others.

Similarly, even in the case of the Brfthmanas and others also,

the rule as to the ( ordeal of ) balance &c. does not always apply, vide

the text of Pitamaha viz- ** Purification by ( the ordeal of ) kos'a is

25 ordained for all members of all castes; all these ordeals hold in the case

of all with the exception of ( the ordeal of
) poison in the case of a

Br&hmana. Therefore when at the common periods the ordeals sre

equally possible this text is intended to restrict it to that of the balance

only. During other periods, however, the ordeals prescribed at the

30 respective times are (allowable) for all. Thus : “In the rainy season fire

alone is ( prescribed )
for all. In the seasons of Bemanta and S'ts'tra

there is an option in the case of the three castes, viz. of the Eshatriya

and others for the (the ordeals of) fire and poison. For
a Bnlhmann, however, the ( ordeal of ) fire alone, and never ( that of)

1 . i. 1. the women etc. 2. Of Narada,
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L Verse OS.

foremost of the twice-born. The twice-born who follow the occupation -

of tendin'? the cattle, the trades, also of artisans and dancers, as also of,

messengers and usarers, should be given like as to a S'Hdra ,\ Similarly 1 :

“ Not for the iron-smiths, the Fire, nor Water for the water-drinkers ;

5 also for those experts in the operation of incantation should Poison be

ever administered. An ordeal should always be avoided for men
suffering from diseases; with the rice should be tested one engaged jn

a vow, or ooe suffering from a disease of the mouth”. ‘Engaged'
in a vow i. e. a vow of consuming the rice.

ip Narada, s “The eunuchs, persons devoid of virility, men
• oppressed with grief, as also minors, aged persons ahd the diseased,

one should always test in the Balance. Not for those suffering from
*

a disease shall the purification be by Water, nor Bhall the Poison be for’

those Buffering from billiousne98 ; for the lepers, the blind, and those '

15 with distorted nails, the performance of the (ordeal by) fire is- not

• ordained (255). Nor should be immersed the women* and the infants by

those well-versed in the science of religion ; as also those who are diseased, •

or aged, also those men who are weak (313). Persons devoid of energy,

those afflicted by a disease, nor those who are suffering should one
20 immerse in water ; immediately they are immersed they might die,

1

these men with a tender vitality (314). Even if these happen to be

involved in a charge for a heinous offence, one should never immerse
• them in water ; nor also should they b» made to carry fire, nor should
they be tested by poison (315)”.

25 Pitamaha : “To the drunkard, the voluptuous, as also to the
rogues, the koka should not be offered by wise men ; as also to those

who are unbelievers by nature”. Katyayana* : “Upon a conflict with
the usage of the country and the time, one should administer as may
be proper relatively ; an ordeal may be got performed by another4

; this

30 is the rale on a conflict”. ‘On a conflict' e. when the accused is

incompetent. Narada : “For those who have entered npon a vow

;

those who are extemely troubled, those suffering from a disease, as also
for those who are engaged in austerities, and for women, there cannot
be an ordeal, if the rnlee of law are to be observed”. Katyayana* :

3£» “For those who are tainted with great sins, and especially for the

1. K&tyaysna, Verse, 424. 2. Ch. I. 255, 313, 314, 315.

k 3. Verse, 436.

4-_ ». «. by ono nominated by the accused, when Lo is not himself able
to do the ordeal, but is anxious lor an exhoner&tion. •

~

6. Verses, 431, 432.
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YAjhavall-ya
Vtrte 99 (1).

the balance and ending with that of the poison should be administered

in heavy cases.” Here the non-mention oE the ( ordeal of ) kos'a is

accountable by its mention even in connection with petty complaints,

in the text
1
: “ The ( ordeal of ) kos'a may be offered even in a {>etty

5 case.” The meaning is that these four ordeals are allowed only in

cases for the amount of a thousand Panas or above, and not below.

An Objection Indeed theordeilsof fire &c have been"

specified by Pitamaha even for ( suits for) less, vie. :
,l
In the case

o£ a thousand, the ( ordeal oE ) balance should be offered, so the iron3

10 ( ordeal ) should be given for the halE of a thousaud j for the half of

a half, however, the ( ordeal of ) water, and for the half of that, the

( ordeal of ) poison has been prescribed.”

The Answer:—True. Iq such a ca*-e (however) the rule is

. to be thus interpreted aad applied : The text oE Pitamaha is ( to be

15 accepted as ) applicable to such properties by the deprivation of which

there occurs a degradation, while the text of the Lord of the Yogis 5

is to be taken as referring to other ( kinds of ) property. And,
moreover, both these texts apply to cases of thefts and violent crimes.

In the case oE Concealment, however, a special rule has been pointed

20 out by Katyayana4 thus :—** In cases where there is a denial of

payment, in such a case the quantity or amount ( of the property )

should be determined. In cases of theft and nssault an ordeal should

be administered even if the subject-matter be a trifle. Having
ascertained the quantity of the property of whichsoever kind it may be,

25 its equivalent in gold should be determined, and then with a gold

measure the ordeal should be administered. Having (thus) ascertained

the amount ( equivalent ) in gold coins, for the loss of a hundred,

( the ordeal of ) poison has been ordained
;

for the loss of eighty,

bowerer, ( the ordeal of ) Gre certainly should be offered. Iq the case

30 of a loss of sixty, the ( ordeal of ) water should be given ; while for

forty the (ordeal of) balance. For a loss of twenty or tea, however,
(the ordeal of) drinking of kos'a is ordained. The (ordeal oE

)

rice is ordained for a loss of five and more or the half of its half. For

ita half or the half of this half, however, the heads of sons or the wife

2. i, t. the fire.

4. Verses 41(5-421.

1. Of Titfimalia.

3. i. «. YSjnavalkj-a..



Ydjuavalkya ‘
|

Mtikshtir$.~-Incaset of Treason. .qOq
Verse 89 (2). J

*,Zy

should be touched. Fop the loss of a half of this or of its half again,

however, the means1 of proof resorted to in this world have been

ordained. A king thus discriminating does not fail in his religious or

secular duties ( Dharma and Artha)?

*
Page 61. 5

In the passage2 "Having ascertained the amount in gold coins,”

the term gold ( coins ) is indicative of the measure already mentioned

above3 vis. " Sixteen MAshas make a gold coin." Moreover,

the word “ loss ” here is indicative of a “ concealment. ” In the text4

" Never until the subject matter is below a thousand should the 10

plough be allowed &c.” the thousand of a copper pans should be

understood.

It may be said—Indeed these ordeals have been mentioned in

cases of sedition and other crimes, then what of the text1 "never

until the subject-matter is below a thousand should the plough be 15

allowed”! Anticipating this, the Author says

Yajnavalkya, Verse 99 (2).

But in the cases of offences affecting the king, and

in serious charges, the parties should always undergo an

ordeal after having purified themselves. 20

Mitakshara :—In cases of sedition, as also in accusations of

heinous crimes, always, without regard to the quantity or amount,

(the parties) should perform ordeals after having purified themselves

by fasting &c.

Similarly a special (rule as to) the place has also been 25

mentioned by jVdracfa*: “Before the gates of the Court or of

the Royal fiotace, or in sight of n temple, or in a cross-road, must bo

placed, firmly into the earth, after having been covered with

perfumes, garlands and uDguents.
y’

* Must be placed * i. e. the

J. nVfr’FT: few a» oppoitd to Worldly or tinman.

2 . p. V28 11. 23-25. 3. Achira Adiyiya V«r*a 363 p. <23 I. 3.

4, Ct Tijciralkya 99(1). p. 927. 6. Ok I. 2C$, 266.
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balance. The details have been mentioned by Katyaya.na1
: “ The

trial of men accused of heinous crimes Bhould be caused (by an ordeal)

before the seat of the God Indra. Of those who are accused of

having attempted sedition, the trial should be ordered to be held

5 before the gate of the royal palace. For those bora of a connection

between a woman oF a higher and a man of a lower class, the ordeal

should be administered at a place where the roads cross. In the case

of others than these, the ordeal should be offered in the court house.

This is what the wise think. Of the untouchables, or persons

10 belonging to the basest class, of the slaves, of the mlechchhas, of

persons guilty of heinous crimes, and of persons born of a Pratiloma 1

connection the trial shall never be before the king. In case of doubts,

the ordeals known ns ordained in each case should respectively be

administered.
”

15 Here end the Rules of Procedure about the Ordeals.

Viramitrodaya. -

By regard to the amount of money in particular cases, the Author
states particular.ordeals

Yajfiavalkya, Verse 99.

20 In a dispute for a debt &c. for less than a thousand panas, not
i the plough, nor the polton, nor either the balance should one administer.

2TfpArtheghu, ‘in cases of offence b against the king’ *, e. in

chargee of treason against the king ; e’uchayah, ‘after having purified

themselves’ i. e. when they have cleansed themselves by bathing, &<».,

30 an ordeal like the plough, &c., toaheyuh, • they shonld undergo ,

By the use of the word tathd, ‘also *, is added that toaler should

,
• not he administered. By the word cha

,
‘and \ are included the sddasas.

So also Vishnu1
! “ Now about the performance (of ordeals). Incases

of treason agaiust the king, and in eAhasas, according to the option.

35 In cases of deposits, and thefts, the amount (involved) is the measure.”

1. Verse, 434. .

~

2. A JVnliJona connection is a union between a man of a lower, with a
woman of a -higher class, Us converse is called the Annloma; see Tain.
Acharn IV 80-00. pp. 241-261. above.

3. Oh. IX. 1-3.
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"

(_
rent SB.

•that. There, however, even for Brfthaisni, the kos'a may be given.

Plough t. e. the furrow of an anchor.

Katyayana1 t “After knowing the extent of all things, gold

should he fixed aa the standard j
and the ordeal should be presented

5 according to the gold standard. For a loaa which leaves a residue less

by a quarter, the Poison and the Firs is observed there ; the Water,

where the loaa 'is less by a third part; for half of a hundred, the Balance

has been stated ; the drinking of the Kos'a water, for its half, or for

tenth, fifth, a seventh, or for half of that, the rice, and for half of that

10 the heated m&xha." ‘Of a hundred of goldless than by a quarter’, ».

seventy-five gold coins ; 'less by a third part’, i. e. a third part of

a hundred gold ; ‘its half’ t. e. half of a hundred, 'for tenth, fifth,

seventh. i. e. fora tenth part of a hundred, fifth part, or a seventh

part,— the drinking of the Kos'a water. This is the meaning. Here,

15 moreover, the Bcnall proportion is in regard to the lower classeB.

Vrdha Manu : “Having ascertained the quantity in gold, for the losa

of a hundred, the Poison has been slated ; for the losa of eighty,

however, should be given the Fire ; when the loss is of sixty (gold).

Water should be administered ; for a forty, shall be the Balance. For

20 the loss of thirty or of ten, Brhaspati prescribes the drinking of the

Kos'a ; for the loss of five, or a half or of its half, the Rice”-

‘Thirty &c.’ i. e. 'for the loss of thirty or for the loss of ten. ‘Five’ Ac.

of the half a five or of its half or for the loss of one, the drinking of the

Koia water. This is the meaning.

25 These texts ore in reference to debts Ac. as also in regard to

things given away. The text of the Author, however, is in reference to

one who commits theft. Thus there is no contradiction, bo they say.

Uere end the Rules of Procedure for Ordeals.

S'filapani.

so . Yajfiavalkya, Verse 99.

In an accusation for a thousand only shall be an ordeal by fire &c.
• Nrpdrthe$hu, 'in regard to king', *. e. in charges of treason against the king

&c., and also in accusations for heinous Bins, after being purified by n
bath &c., they should carry fire. Brhaspati* % "Poison, when a thousand

35 has been Btolen; for a quarter less, the fire ; when less by a third the
teater; and for a half, the balance, should always be given. When the

l. Verse 417. 2. X.0-12.
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Tents 100-102.

tulamabhimantrayet, he should invoke the balance, i. e. offer a

prayer to the balance by the following mantra, vie .
—“0 balance, tbou

art the seat of truth, (and) pura, in olden times, thou wert, devaih,

by the gods, i. e. by the Hiranyagarbha, and others, vinirmitah,

5 created, i. e. manufactured. Tat, therefore, i. e. for that reason,

wada, speak, i. e. point out, satyam, the truth, i. e. the real

nature of the matter in dispute. Oh, kalyam, auspicious, i. e. good

one, sans'ayanmam vimochaya, free me from this suspicion.

Matar yadyaham papakrt, Oh mother if it be that I am the sinner,

10 i.e- am telling an untruth, tato mam twam adho naya, then you

should carry me down. If, however, s'uddhah, I am pure, t. e. am
telling the truth, mam urdhvam gamaya, then carry me upwards.1'

The form of prayer for the Chief Judge for addressing the

balance has been laid down in other Smrtis. The present mantra,

15 however, is for him who performs the ordeal. The test of a success

1

or a defeat is, moreover, obtainable as being indicated by the mantra

itself, and bo has not been mentioned separately.

The construction of the balance, however, having for its object

the seating of the party (with it), has been lucidly described by

20 Fitamaha, Narada and others thus :

—

"The wise should construct a balance' after saluting the

guardian deities of the quarters, and after cutting down with the

incantation oE the hymns a sacred tree from which a sacrificial post

is obtained. The hymn to be repeated softly at the time of cutting

25 the tree iB the one addressed to the God Soma1
. A quadrangular

r _ balance should be made which should also be strong and straight. Rings

should be fastened at three places nnd with a purpose. The balance

should be four Hastas in length, and the two posts also should be

of equal measure. The space intervening between the two, however,

30 should be two Hastas or half a hasta more
; and

• • * Pa"e 62. the two ( remaining ) Hastas of both the posts

should be dug into the earth. Moreover, two

arches should be created in the rear of both the posts, and - ( these )

should always be higher by ten Angulas than the balance. Then,

1/ Thai : ntw ftfavta : i
“ ntat^
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QtJfl Mitt.—Tht Vatut. Adilyai, ftudrjt, J/amli and the iltther Deitut. f r4/«ara?ira

lustre of gold, and the god of Fire also possesses the golden hue.

Similarly the Nirrtth is known to be blue and Wftyn ( the god of

wind ) smoky. Is'una is, however, red. Thus should all these • be

contemplated in the order ( mentioned above ).
”

5 “A wise man should worship the Vnaus on the southern side

of Indra. Dharil, Dhruva, aud similarly Soma, Apa, Anila, Kalfl,

Pratyhsha, and PrabMta, aro known os the eight VasttS. ”

*' Similarly the group of the Adityas should be placed between

. the Lord oE the Gods and the I's'&na. DWUft, Aryamil, and Mitra, ‘ so

10 also, Varunah, Ans'ub and Bhagah, likewise Indra, Yivaswftn, and

Phsh& and Parjanya known as the tenth ; then Twoshtd and then

Vishnu not the last though born of the last,
1 these are the twelve

Adityas described by their names. ”

“ The point towards the west of Agni is known to be the

15 place for the Rudras, Virabhadra, S'nrabhuh, Giris'a of great fame,

Ajaikapild, Ahir-bhudhnya, Pin&ki the never-defeated ; so also

Bhuvan&dhis'varab, Kapali, the lord of the people, Stbftpuh, Bhavah
and Bhagawiin are known to be the eleven Rudras. ”

“ Between the Lord oF the dead and Raksha q place should be

50 assigned for the Mother Deities vis. : Brithmi, Mtlhes'wnri, and
also Yaishnavi, V&riLhi, Mfihendri, and Chflraunda accompanied by the

bands of the followers.

"

“ The points to the north of Nirtti is known to be the place for

Ganes'a, and the place for the Maruts is Baid to be at the northern side

25 of Varuna ; Gagocah, Spars'anah, Vfiyoh, Anilah, and also Mftrutah,

Prftnab, and the two rirn Pr&nea'a and Jiva are known as the eight
Maruts. A wise man should invoke the goddess Durgft at the

northern side of the balance.
"

*' The worship of these deities is however known to be by
30 (repeating) their own names- Having offered worship to the God-

Pharma1 commencing with the arghya and ending with decorations

1. ••• lul orf„, or tb. Rudras
,f. 5„S ,

i stow:” n I. 65. 1«.

2. The principal dalty in this ritual.
*
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who has observed a fast and who after cleaning his teeth has worn a

clean cloth, should do worship to all the deities as prescribed by the

ordinances. ** Moreover, a sacrifice should be offered in the Lautika

fire by the four Rticijas in the four quarters, ns is said1
: - Similarly

5 a sacrifice should be offered in the four quarters by those who have

completely mastered the Vedas, by means of ghee, arid holy articles

of sacrifice, and with the samtdhs which are the (usual) means of a

sacrifice, by repeating the Sfivitri and the Pranava mantras with the

words sicflha at the end of each. ” The meaning is that • each of the

10 three articles viz. the samidh, ghee and the rice should be offered

10S times each with the repetition of the gdgatri with the pranata at

its commencement and again with the addition of the pranava at the

end after the offer of the oblations with the words sic&ha. 1

Thus having performed the worship of the deties with the

15 oblations as the last, thereafter, having written on a leaf the subject-

matter of the dispute, it should be placed on the head of the person

wishing to perform the ordeal. As has been said: * " Having
written on a leaflet, whatever is the subject-matter of the accusation,

it should be placed on the head with (the repetition) of this mantra. ’’

20 The Mantra, moreover, is this: ‘‘The sun, and the moon, the fire

the wind, the sky, the earth, the water, the heart, the god Yaina, the
day as well as the night, and the two evenings, and Dharma, each
one knows the action of men." Moreover, the part of the
ceremonial commencing with the invocation of the Dharma and

25 ending with the placing oE the leaf on the head, is common to all

the ordeals, a9 has been said : " The whole of this ceremonial
preceding the Mantra should be observed in all the ordeals-

similarly should be observed the invocation of gods."

Thereafter the chief Judge should invoke the balance, 'vide the
30 text:

3 "One knowing the S&stra should also invoke the balance with
this formula and the mantras also have been indicated viz. : “ 0
balance, you have been created by the Creator fortesting the sinful.
From the letter dha (in your name) you are the incarnation of
Dharma ; and since from the letter (a in your name you determine a

J, By Fitimaha, 2. By Kitada. S. By Fitimaha. 1
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The condition for determining the innocence or non-innocence

has, moreover, been laid down1 thus: “If, on
* Page 64. being weighed he rises, he is undoubtedly

innocent. If his weight remains the same aa

before, or if be goes down, he cannot be acquitted.
”

As to what ha3 been said by Pitamaha :—* One who will

show an equal weight is guilty to a small extent, while he whoso
guilt is large,. goes down. there, although the smallness or the
largeness of the matter under complaint cannot be determined by
an ordeal, 1

still the smallness or largeness ot the punishment Would
'

be determined thereby—m the (punishment) would be smsll if

the act is done only once or unintentionally, while it would be
great if the act is repeated more than once, or bas been committed
intentionally.

When, howeorer, without any austensible cause, the scales
ic. burst or bresk, even then, there is e non-acquittal ride the text";
" Should the base burst, or the scales brent, or the Imams or the
hooks split, or the strings burst, or the transverse beam break, a non-
acquittal should similarly bo declared ( ns stated before )”.

Kaijhd is the base of the balanco ; the two Karta/as are the
two iron-hooks slightly bent, fixed ot the two ends of the balance to
support the scales and resembling the thorns of a crab (xfe)
The Alfha is the piece of the beam to be placed on the two base-pillare
for holding the balance. When, however, these break on nccount
ot a cause which is ascertainable, then he should bo placed again
vide the text i " In the csbo when the scales ic. burst or break tl.»

man should Again be placed.'
1 ’

1. By N&radn. I. 283.

~ ' "

2. i.4. the i time listing already been lUtodln the leaf placea 0n themm’i hefid.

3 . Nlv.a^ I. 281. The test sctoellj lo the loeedln the edition el
Dr. Jolly Is, however, a»U« the oppo.lto el ll,U ; tb, lb,JB . .

sets; ofiassstn—'•• ih.ll proaoeeee . Ie,m,l dooleretlon el M, ,,

KitySyans, suggests a ro-trlal, See Verse 440.
9 9 ’
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1,
Vend 100-102.

’

as against a counterpoise, equalised and so placed in the" balance, the

person complained against /. e. the performer of the ordeal, and having .

been made to descend into it, with the invocation, “( free ) me &c.” .

he should address the balance i. e. on the day of his being seated, he

5. should pray with this.mantra 1
.

“
*

On the second day, moreover, if the person balanced incsease

t, e. goes higher npthe equipoised weight in the other scale, then he is

(declared to be) exhonerated i. t. is clearly found to be not amenable to .

the accusation i. e. there would be no longer any suspicion of a charge ;

10 - if, however, he is found to be equal or lower than the counterpoise, then
’’ ‘

the performer of the ordeal shall not be regarded as exbonerated ; .he

shall be deemed to have been defeated. This veree viz “Weighed &c.*’

is stated in the Mitakjhara in the name ef Pitamaha.

The explanation of the mantra is, moreover, as follows:*

15, “0 balance, you are the abode i. e. the place, of truth ; by the gods!
“

». e.'fcy Brihm& &c. formerly ». e. in the first creation, yon were created

i. e.prodoced ; therefore *. s. for that reason’, 0 suspicion? one, speak i. e.

point out the truth, t. e. according to facta ; and.from this suspicion
free me.” - *

; ,

.

30 • “0 mother, if I am a sinner ». e. am speaking sd untruth, then
'

i. e. in that case lead me down ; if I am pure i. e. am speaking the truth,
then carry me upwards.”

Here, after the manner of the (mahdddna) 1 Prime donation » or
a Weighment Deity (Tuld-punisha)* including a little more in particular

25 matters in the balance so prepared on the day of the weighment, 5 after ,

the writing of the statement solemnly declaring the absence of any •

cause for the charge against him, and after writing the mantra
“ The Sun, the Moon ,'’ihe 'Fire, the’Widd, the Sky, the Earth the

' 1. Mitramikra reads alter verse 100 tho following verso viz. :
•

1%^: tijTV: 1 nHi »n VI w ftipgl n.” which he esys that
"the author of'the* 2fitdh;hara, has assigned to Pitamaha, while Vitrarvpa cites’

it as a text of Narada, in which Smrtl also it is stated at Oh. 1. 283. As
a. matter .of fact, however, Vynantscara does not mention any writer* he
simply Bays, 'it is stated’. The Smrtiehandrika also quotes it as a A'orrida text

‘

p. 110; 1. 3. •.

" ’
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in the other, in that towards the south; there he should fix a basket with

bricks, Band, grains, and halls”.

The meaning is that he should address the soale with the mantra.

"Thou O, Balance, you are the abode of truth”. Hew the success or

5 defeat should be inferred from the indication of the balance going up or

down. So Pitamaha : "When weighed if he is (found to have) increased,

he becomes exhonerated according to (Dharma) law. If he goes down,

he is not exhonerated according to some; ii equal, he is innocent. One
with a email guilt is equal; but one whose guilt is great goegj down. By

10 the preponderance of Dharma and its power, one who excels (in weight)

is declared pure”. By saying “according to some”, is meant that he

should be examined again. So Brhaspati’ : ‘‘If the person complained

against when weighed in a balance goes down, he shall be declared

guilty ; if, however, he remains equal in level, he may be weighed again

;

15 one who goes up shall be declared to be successful". Vyasa :
“ One

who goes down is not declared to be innocent; one who goes up
is declared pure

;
one who is leval is also not considered to be pure ; this is

the rule about purification*. “ Should the scales break or the beam or

the bolts break, or the strings burst, or the transverse beam split, the king

20 shall administer the ordeal again”. By the expression ‘ he is not declared

innocent’ is meant that he shall not be deemed to have succeeded, not that

he is defeated". (102).

Thus ends the Chapter regarding the Balance.

The Ordeal by Fire.

25 Now the Author describes the Ordeal by Fire coming up in

its turn

Yajhavalkya, Verse 103.

After the hands of one, by whom rice paddy have
bean, rubbed, ba,va beenmarked, seven leaves of As'vaUba1

30 should be placed on them, and as many (rounds of) threads
should be coiled around.

1. Oh. X. 19.

~~~

2. Of. Narada I. 284. According to Narada, however, a foimal
pronunciation of the innocence fg recommonded. while according to'this text
a re-trial ia Ordored.

-

3. Known as Tho Fieu* XtHgioia.



JWlMksharS—The Ordeal of Fire. 945

Mitakshara :—With the general rules of procedure laid

down for ordeals having been complied with, and after the

ceremonial commencing with the invocation of the God Dharma and

ending with the placing of the document on the head, as described in

the ordeal by balance has been gone through, this special rule (of 5

procedure) is laid down in "the case of the ordeal by fire.

Vlmrditavrihi, (one) by whom rice paddy have been rubbed,

i-e. one by whom has been rubbed ». e. pressed, the rice paddy with both

(the palms of) his bands, such a one is called vimrdtiavrihi. After the

karau, hands, of him lakshayitwa, have been marked, i. e. marked, 10

with the juice of red lac &c. those parts bearing a spot, a curl, a scar, or

a corn &c. as says Narada1
: '*A11 sores or scare on his hands should

be marked with signs2. " Thereafter Saptas'watthasya parriani,

seven leaves of Aswatlha, nyaset, should be placed, on the two hands

joined together, vide the text3 *• ** Having covered bis two hands 15

joined together with seven As'watlha leaves of equal size.” These,

moreover, together with the hands should be veshtayet, coiled

round, with thread, as many times as there are the Aswatlha

leaves t. e. the meaning is that it Bhould be coiled in seven rounds.

The threads, moreover, should be seven and white, vide the text 20

of Narada: “The two hands should b9 covered round by seven strings

of white thread .

11 Then seven leaves of S'ami, also seven blades of

the D&rwa* grass, and the rice akshalas, as also rice besmeared with

curds, (all these) should be spread over the aswatlha leaves, vide the

text :
“ He should spread seven pippala leaves, the s'ami leaves, as 25

also the rice, seven blades of dtiricd grass, and rice besmeared with

curds. *' Also should the flowers be spread, vide the text of

Pitamaba :
“ Seven leaves of As'wattha, the rice, the flowers, and .

curds should be placed on the two (palms of the) hands, and then the

same should be coiled round. ’ Sumanasah, means flowers- Although 30

there is a text vies '‘He should be considered pure who remains

. , 1. Oh. 1.301.

3. Ot N&rada,

2. A la the same a3 a ‘the sign,’

4, The Cynodon Daett/lon,
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unscathed at the seventh step while bearing the heated iron in his

hands covered with seven leaves of the Aria1

*
Page 65. tree”, still that should be understood as meaning

that the arka leaves • are to be taken in the

5 absence of the As'iratlha leaves, as the importance of the m'icatiha

leaves is inferrable from the text ' of Fitamaha in praise thereof

vis. t
—

" From the Pippala tree fire is produced, the pippala is known

as the lord of trees ; hence a wise man should spread its leaves on

the hands. ”
,

IQ S’ulapani.

The Author states the ordeal by fire.

Yajiiavalkya, Verse 103.

If the hands have scars or sores on account of the crushing of the

paddy grains, these should be noticed and in those plnces of scars, marks
15 should be made with lac drops. So Narada* : “On all scars and sores

on the palms of the hands marked previously after placing seven

leaves of the pippala tree, should encircle with seven strings.” (103).

The Author now mentions the mantra invoking the Fire to

be repeated by the person performing the ordeal

20 Yajiiavalkya, Verse 104.

"0 Fire thou pervadest the innermost parts of all

created beings, you are the purifier. 0 omniscient, declare
like a witness, the truth about me from my virtues and

,
sins.”

25 Mitakshara Agno twam sarvabhutanam, O jire

you, of all beings, i. e. the viviparous and oviparous animals, the
1 insects born of sweat, as well as the plants germinating from sprouts

antah, in the innermost recesses, i- e. inside their bodies, charasl,
pervadest, «. e. remainest there as the digester oE all food and drink

30 used; Pavaka, purifying ; i, e. the purifying cause; kave, (O)
Ommicient, i. e. knowing all, sakshivat punyapapebhayah

1. Tho Calatropie Giganlea. 2. Oh. V. 301.

3. vfesrt. 3ifrat: •forvtsviiflsi: Mann I. 46
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all gods, thou art (also) the mouth of the philosophers. Being in the

abdomen of all beings, thou knowest all their good and bad deeds.

Since thou purifiest the sins thou art called ‘the purifier’. In the

case of sins, 0 Fire, exhibit thyself i. e. appear in flames, 0 thou

5 holy purifier I while in the case of purity of the heart, be cool, 0

consumer of oil oblations. 0 Fire thou- movest in the hearts of oil

gods as a witness. 0 god, thou alone knowest those things which no

human being knows. This mortal being accused at Law wishes to

get himself cleared ; therefore it behoves thee to free him from this

10 charge according to the sacred Law, Dharrfla-

S'filapaui.

YljSavalkya, Verse 10*-

Thereafter, after heating the iron ball. thi9 mantra one should

repeat*. ‘*0 you purifier, you wise,” &c. all in the vocative case. (104),

15 Yajiiavalkya, Verso 105.
•

After he has addressed in that manner, he should

place in both his hands a smooth ball of iron woighing fifty

. u palas and red (heated) like fire.

Mitaks'hara:—Moreover, tasya, of him, i. e. of the

20 performer (of the ordeal) while thus uktavatah, addressing, i.

while invoking with the mantra i "0 fire thou pervadest the innermost
parts of all beings &c.” lauham, the iron, «'. e. • made of iron,

pit?dam, ball, panchas'atpalikam, weighing fifty palas, {. t. of the
quantity of fifty palas, samam, round, having no angle ». e. rounded

25 and even on all sides and polished and eight fingers iu length, vide
the text of Pltamaha : “After removing all angles and making it

even, a ball of iron of eight fingers weighing fifty palas should be
heated in the fire.” Agnivarpam, red like fire, i. e. resembling fire

;

ubhayoh hastayoh, in both hands, covered with the as'icattha leaves,
30 curds, the durted grass, and other things, Iiyaset, should place, i. e,

the chief judge should deposit.

1, This 1$ an addition in the 3^ manuscript.
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S'ulapani.

Yvljiiavalkya, Verse 105.

Made of fifty palas, an iron ball of eight fingers, made smooth
without an angle and also along with the mantra, he should place in the

hands of him

—

i. e. the performer of the ordeal. (105). 5-

What then should be done ? So the Author says

Yajnavalkya, Verse 106 (1),

He having taken it (into his hands) should walk
through only seven circles slowly.

Mitakfihara :—Sa, he, i. e. the raan, having taken the heated 10

iron ball in the cavity of his bands, sapta
Page 66. mandalani sanaih, vrajet, should walk seven

circles sloicly. By the use of the terra eva,

only, the Author indicates that the foot-atepa should be placed within

the circles, and that he should not go beyond the enclosure, as says 15

Pitamaha, "He should not go out of the enclosure, nor should he

put bis foot inside (the rim).
M

It has been said above that "he should walk through only

seven circles slowly.” There a question may arise as to where arc

the measurements for one mandate each, and what should be the space 20

intervening between two rounds ? So the Author says

Ydjnavalkya, Verso 106.

A Maijdala or a round should be understood to bo

sixtoon lingers (in diameter), and the same should bo the

space intervening (between two mandates or circles). 25

Mitaksbara Thot (the length) of which is sixteen

fingnres is a shodasaiigulakam, sixteen Angulas. The circle

should be understood to be of the dimension of sixteen Angulas.

The antaram, space intervening, i. e. the distance between two

circles is (to be) the same. 30

By saying however that he should walk through teven

circles each of sixteen angulas, is meant to include the fir*t

circle in which he is standing and therefore, in all there would
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be eight circles of Bixteen finger? each, while other circles ( than

the one at the centre) would be seven of the Barne dimension

This very thing has been stated by Narada1 by the method

of enumeration thus: "The interval between every two circles

5 is ordained to measure thirty-two fingers or angulas. Thus the

space covered by the eight circles will be a little more than two

hundred and twenty four2 by the measure of angulas”.

The meaning is this : The circle other than the first. circle and

at a distance of sixteen angulas ia the second circle. Each circle being

10 removed further on from the second and at a distance of thirtytwo

angulas from the first circle, leaving a space of sixteen angulas.

Thus seven circles should he gone round each having an intervening

space oE thirtytwo angulas. Thus the space of ground intervening

between the seven mandalas would be two hundred and twenty-four

15 angulas in terms of angulas.

The suffix is used to indicate all inflexional cases.

According to this view, after having roado the central round of

sixteen angulas in measurement, each one of the intervening

spaces measuring thirtytwo angulas and lying between the seven

20 mandalas should be divided into two, and the ground of the
intervening space Bhould be fixed at sixteen angulas, seven mandalas

,,
Bhould be created measuring twice sixteen angulas the breadth of each
being according to the measure of the foot of the person who has to
go round. As has been said by the same Author :

2 “A round
25 should be made ns broad as h'19 foot.”

As to what has been said by Pitamaha viz.-- “Eight circles

should be made, and also a ninth in the front*' the first circle should
1

be dedicated to the god Agni (fire), the second to (the god) Varutia
(water), the third to the God IV&yu (wind), and the fourth to the God

30 Yama ; the fifth is consecrated to the God Indra, and the sixth is

said to be for Kulera the seventh is for the God Soma
nnd the eighth to the Sin, and the ninth is for all

'
’ Gods. This is the practice known to nil experts in ordeals.

1. Oh. I. 286, 286.
~ ~ ~~

2. In the printed edition of Narada tho tending is ^wartsT*- ’fifty nir>
thus tho total would ba 258.

v ^ 1 ’



Yafuavaliya •> MitSkshatZ^The G<rcli*. *% Qni
Vtrtet 108-107X1)J

'

The Interval of space between every two circles'is ordained to be

thirty-two angulas. Thus the space covered by the eight circles

,is supposed to measure two hundred and fifty-six angulas. <<A circle

should be made as broad as the foot of the person performing the

ordeal. The bus a grass should be spread over all the circles as 5

dictated by the S'Asira.
>} • * *

There (the meaning is that) after making the ninth

circle which is intended for all gods and which is unlimited

by any measurement of angulas, the eight circles and, the eight

intervening spaces together cover a space of two hundred and fifty-six
(

10

angulas. There also (the number of) circles (actually) to be walked

through would be seven only. Since he stands in the first and

throws down the ball in the nintb,acd,so there is no difference as to

the measurement of angulas. Eight slanting barleys or three rice-

corns make one Angola, twelve Angulas make one Viiasti, two Vitastis 15

make a Hasta, and four Bastas (make) one Banda. One thousand

of these (*. <?. Bandas) make one Kb/a, and four of these (t. e. Kos'as)

make one Yojana.
” Thus should be understood (the table of .

measurement).

S'filapapi. 20

•
" ' YSjfiavalkya, Verse 106.

Here, the accused, taking hold of the iron ball should walk through
*'

the seven Mavdalas (circles) made of cow-dung, more than seven. Each

circle and the distance between each pair of Mantfalas, shall he sixteen

fingers. (106).. . 25

After having gone through the seven circles what should be

done ? so the Author says •
,

Yajnavalkya; Verse -107 (1.).

After he has thrown away the (ball of) fire and
rubbed his hands with rice, if he is (found to be) unburnt, ^0
ho should, obtain an acquittal,

Mitaksh&ra, '•—•Standing in , the eighth circle and ’after

throwing away in the ninth circle the iron” Ball heated with" fir

41
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having pressed the rice coma with both bis hands, iE it ia fonnd that

his hands remain unburnt, s'uddhim. apnuyat, he 'should obtain

an acquittal. It Eollowa from this that iE hia hands be burnt he is

considered to be guilty.

5 One, however, who through fright stumbles and is burnt

elsewhere than on the hands, even then he is not

* Page 67. considered as guilty. As says Katyayana1

,
“ IE

while under a charge, one Btumbles and is burnt

elsewhere than at the proper spot, the Gods consider him as unburnt,

10 and he should be awarded the entire claim.
”

Yajnavalkya, Verso 107 (2).

If the ball falls down on the way, or in the case of a
doubt, he should carry (it) again.

Mitakshara:—IE while (he is) walking, the ball falls,

15 antara, on the way, ». e. even before the eighth circle is reached, or

i£ sans'ayah, a doubt arises, as to whether he is burnt or unburnt
then, tada punraharet, he should carry it again. This is the rule

laid down and as necessarily EoIIowb from the Bense.

Here, however, the following is the order of procedure. On
20 the previous day having performed the purification ceremony, the

next day, the Chief Judge should mark the circles according to S&stra,
worship the presiding deities of the circles in their respective places',

consecrate the sacred fire and complete the Santi sacrifice, and then
after causing the ceremony of the consecration of the hand, by the

25 pressing of the rice corns &c. to be made, of the person performin'*
the ordeal who had observed a fast, and who after having bathed was
standing with wet garments in the western circle, and after tyin<*
on his forehead the leaf containing the charge by repeating the
Mantra, the Chief Judge should invoke the God Fire when the° ball

30 is heated a third time, and lifting with a tong the heated iron ball
which had been duly addressed (by the performer), he should place it
in the hands of the person performing the ordeal. And this latter
'*

1, Versa 441.
“ —
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also if after walking through seven circles and throwing down the

ball in the ninth remains nnburnt, then he ib declared innocent.

Here ends the Ordeal by Fire.

Viraraitrodaya.

Now the Author states the procedure for the ordeal by fire, 6
reached in doe course

Yajfiavalkya, Verses 103, 104, 105, 106, 107.

Talo, ‘thereafter’, i. e.
t

after the process stated io the genera!

rnles of procedare for the ordeals, and the invocation of the God Dbarma
cimydt'ta, ‘cabbed’, i. e., crashed, zrihayo, ‘paddy’, by which-of this 16

description the two hands— ; lakshayittod,
, ‘marking’ the Chief Judge

in the palms of the haods joined together, seven white pipal leaves

should be taken; tide the text of Narada : “Should encircle the white

hands with seven fibres of thread”. Here, “Having placed the Sami

leaves, akshatd grainB and bIbo the durwai, these sbonld he deposited 15

in the leaves” has been mentioned as a special role in another Smith

Narada* : “In all cavities in the hand one should make the

previous marks ; and these should again be examined and dotted with

spots i thereafter, the seven leaves one should encircle with seven

thread strings.” 20

Thereafter, while repeating the verse, “ 0 fire &c.”, he (the

Chief Jadge) should place on the hands of the person performing

the ordeal—and by the use of the word api, ‘even’, on the pipal leaves

lying theron—the iron ball weighing fifty palat and coloured red-hot

as fire. 25

The meaning of the mantra is ; “0 Tire, pdcana, ‘the purifier’,

*". e., the purifying cause j Kate-, “Omniscient’, i. e. t all-knowiDg;

sarvaihdtAn&m, ‘of all created beings’, f, e., of all sentient beings; antah,

‘in the innermost’, i. inside; cAaros*, ‘pervadest’, i. e., move about

for the purification of food, drink &c. In the expression punyapdpebhyah 30

the ablative case is by the elitton of the gerundial termination—the

meaning ia—after having examined the merits and the sins, like a

witness declare the truth about me.

In this connection is a Smrti’ : “An Iron ball red hot like fire,

sparkling and well marked, weighing fifty palas, having pnrified it again 35

and again, by heating, tbs Br&hmana at the third time while it is burning,

J. Oh. 1.301, %, See Narada I. 280 &o,
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should aidiess it, .premised .by. troth- ns follower “Listen to

this law of men, which has been presided over by the guardian deities

of the world. Thou, 0 Fire, live within the inside of all beings; use

a witness, you alone, 0 'Fire
1

,
kuow'things which men do not know.

5 This man accused in a court of law’ desires exoneration ; therefore be

pleased to relieve him from this suspicion according to Dharma.”

The person performing the ordeal,- having taken up the iron ball

Bhonld slowly walk through the seven circles. By the use of the word

era, ‘only’, is indicated the etepping of .one foot in. the circles and the

10 non-transgression of the circle ; as says Pitamaha s “Never should he

step beyond the circle ; he should place his foot inBide ;
having gone to

the eighth Jlandala, the wise should throw it in the ninth”.

A Slundala, ‘circle’, moreover, should each be known to be

sixteen fingers in measurement, and should have an intervening space of

15 Bixteen fingers between each'.

Now, if after reaching the eighth Handala, and standing there,-

aftet throwing it in the ninth Mai}dala> and even after rubbing the paddy

if he be adagdhah, ‘is uubnrnt’, then be should get iuddhi, ‘acquittal, i. e.

success in the point at issue. If, however, even before the eighth circle

20 (is reached) the iron ball drops down, or there be a doubt whether he

was burnt or not burnt, then again also according to (he procedure

stated before, he should carry the iron ball ia bis hands.

ThnB, this ia the order here ; “On the previous day after having
observed a fast and taken his residence, the performer of the ordeal on

25 the next day, having invoked the God Dharma with the man(ra, ‘Come
come. Oh revered Dharma’, having placed on his hand the document
through the Dine circles each of tha dimension of sixteen Bngares and
each having an intervening space of sixteen fingers, and marked with
rice floar or the like, while standing in the first circle, ‘after.the hands

30 were examined .and the places of scars having been ' marked with
i. red dye, when the iron*balls are heated three times.' and after he waa

addressed by the Chief Judge with the words, “Hear this law
prepared for men &c.,” after having placed seven

.
pipal leaves on the

palms, and encircling it with seven, white threads together with the
35 pipal leaves, barley, tfurcas, and iami leaves, and having placed thereon

,
the red hot iron ball, after having in order passed through the other
eix circles, while standing in

(
the eighth, should throw the iron

In the ninth. Thereafter after the paddy grains were crushed bv
the hands, .when he is found to be uurcathed, be should he declared a?
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innocent. Even if burnt in any limb other than the hand a, Btill he

should be (regarded oa) innocent. (103-107),
, , (

- S'ulapani

Yajfiavalkya, Verse 107.

Under the text of the Kalika Parana, viz - ’‘After having gone 5

round he should throw it in the grass”, having thrown the red-hot iron ball

in a heap of grass, after crushing the paddy grains, if ho remain unhurnt,

he gets cxhoneration. A special rule is stated by Pitamaha :
“ Then in

his hands should be placed paddy grains or barley ; and when after these

being rubbed in the hands unhesitatingly, he remains without any 10

Injury to the end of the day, he should get an acquittal”. If it falls in

the interval of the seven circles, or is burnt,or if there be a doubt, he

should have the fire again”. Katyayana 1
: “If the accused falters, or is

otherwise burnt }
the Goda do not consider him as burnt ; to him, it should

be offered again”. (107) 15

Thus ends, the Ordeal by fire.

Now the Author states the ordeal by Water

Yajnavaikya, Verso 108.

“ Protect me thou for (the sake of; truth, O Varuga ”

thus having invoked (the God of) water, one should enter 20

the water navel-deep catching hold of the thighs of one

who was standing in the water.

Mitakshara Varin?a satyena mamabhiraksha
twam, * O Varum thou shouldest protect mefor {the sake of) truth',

by this man fra having a&ftfSftpya, invoked, e. addressed, Irani, i. e> 25

water, catching hold of the thighs of nabhidadhnodakasthasya,

one who was standing in the water navel-deep, i e. of a man who was

standing in water to the level of his navel, the person wishing for

purification, jalam pravis'et, should enter the water
,

i. e. should

immerse himself in water. 30
i

This, however, (should be done) after the worship of the God

Varans has been finished ; vide the text of Narada* “ He should

fir*t offer worship to the God Varum with concentration by means of

J. yerBB 441.
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fragrant besmearings, and flowere, and by means of honey, milk, ghee

&c. ” Similarly after the general procedure is observed ». e. that

beginning with the invocation of Dharma, and ending with tbs

worship of all the deites, the performance of the sacrifice, and

5 the placing on the head of the document containing the

plaint. For, after the Chief Judge has addressed the water

rif: “0 water, thou art the life of all sentient beings,

wert created before the creation ; thou bast been mentioned as the

means of the purification of things as well as of corporate beings,

10 hence, 0 discriminator of the auspicious from the inauspicious, thou

Ehouldest exhibit thyself
1
*, the person wishing for an ordeal Bhouid

then invoke Varuna with the mantra “0 Varuna protect me for truth

&C.

11 The places for water, have, moreover been mentioned by

Narada1 'in streams wbicb have a smooth current, in oceans in

15 rivers, in lakes, in ponds, in holy ponds, in tanks and in pools”.

So also (has been said) by Pitamaha •• "He should plunge in

water which is steady, and not (that) in which are crocodiles, nor which
is shallow, that which is devoid of grass or moss, and which is free from
leeches and the fish ; he should make the purification in water which is

20 in the holy ponds. One should always avoid the water which has been

bronght, as also the water in swiftly flowing rivers. He should
always enter such water as is free from waves and mud.” Brought
i. e. water brought from tanks & and stored in copper pans.

The man standing in the water navel-deep should be firm, grasp
25 a consecrated pillar made of the holy trea and stand with his face

towards the east; Vide the text2 : “He should stand in water with his
face towards the east and grasping the sacred post.”

8'ulapani.

Now the Author states the ordeal of water

30 Yajflavalkya, Verse 108.

“O Fara^a, * protect me by the truth,* thu9 having caused the oath
to be taken in regard to the water to he drunk, and by catching hold of ththighs of another man, either a Br&hmapa, Kshatriya, or a Vaiaya who was

1 Ch.JUOs]
~ ~~~

2. NSt&da I. 80S,
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{standing in water to the depth of his navel, he should immerse in steady

water. Pitaraaha ; " The wise man should cause a circle to be made, and
should devoutly honour it, and tho arrows with flowers and incense, as

also the bamboo bow.” (108).

What should be done then ? So the Author proceeds 5

Yajilavalkya, Verse 109,

When another swift runner brings back the arrow
discharged simultaneously (with the immersion) and if ho

sees him with his (entire) body immersed in water, he

obtains an acquittal 10

Mitakshara >—When, samakalam, simultaneously, with

the immersion (of the defendant) one 6wift runner had gone, anyah
javi, another swift runner, standing at the place where the arrow

had fallen, bring9 back the arrow first discharged, and if he sees him

(i. e, the person performing the ordeal) nimagnangam, his body 15

(still) immerced in water, then he is declared innocent.

This is the Bubstance of what is (meant to be) said :—After

three arrows are discharged one man endowed with a velocity goes to

the place where the middle arrow has fallen, and taking it up stands

there also. Another runner, also swift, stands at the place from where 20

the arrows are discharged, i.e. at the bottom of the arch. When the two

are thus stationed, the person performing the ordeal immerses into the

water at the third clap of the hand (of the Chief Judge.) And even

simultaneously with this the maD standing at the base of the arch

goeB Bwiftly to the place where the middle arrow 25

* Fagfe had fatten, vsvd immediately after bis arrival there,

the one Btanding with the arrow held in bis hand

swiftly going to the base of the arch, if he does not see him (». e. the

performer of the ordeal) on account of his being immersed in water,

then he is declared innocent, 30

This very thing has been made clear by Fitamaha I "The

running"and the immersion (respectively) of the runner and of the

• performer of the ordeal should be simultaneous. A swift runner

should go from the base of the arch to the spot where the arrow has

fallen. Immediately after hie arrival there, the second also quickly _ 35
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taking up the arrow should go to the base of the arch from where the

first man started. IE the one with the arrow in his hand, on bis

arrival (at the base of the arch) does not find him, because he wzs

completely immersed under, water, .then he, i. e. the Chief Judge,

5 should declare his innocence
”

Narada, moreover, has laid down the rule for determining

the swift runners thus : "Those two men' who would stand first in

running among fifty " runners should be appointed for the purpose of

bringing back the arrow.” The arch also should be erected on a level

10 "round near the place of immersion, and equal to a height as far as

the ear of the person performing the ordeal. Vide the text of

Naradas "Having reached the place near the water an arch

as hi<*h as the height (of the performer) upto the ear should be erected

on a level ground”.
* '

15 The three arrows as also the bow made of bamboo should first

' be worshipped with auspicious things such as white flowers &c.
,
vide

the text of Pltamaha, ‘‘First the arrows he should worship, as also

' the bow made of bamboo by means of auspicious articles such as

Btnelling odours, flowers &c. and then should he begin the

20 performance." '

The measurement of the bow as also the place of the target

have been mentioned by Narada1
: "A strong bow is declared to be

107* (angulas) long, a moderate bow 106, and an inferior bow 105
(angulas). This is declared to be the rule regarding the bow. With

25 the moderate bow a wise man should discharge three arrows having
fixed the target at a distance of 150 hastas ; if arrows are thrown at

a less or a greater distance there would be a flaw." A hundred and
seven (107) means one hundred and' seven of angolas

; this is a

,
Btrong bow. .Similarly, also, about 106 and 105 (respectively). Thus

,
30 ' the dimension of a 'strong bow has been mentioned to be eleven

angulas in excess of four hastas, of a moderate bow, ten angulas,
and of an inferior bow,' nine angulas. 1

’’

1. Oh. 1.807.
“ ~

. S 11 nqr .1.0 »™> 700, 600 .»d 600 A»E»1„ .e.peoli.ely/th. oilrii.lwords being oasra*. and The Wl&lfari interprets’ thesAn nhundred plas seven, hundred plus six, and hundred plus five. -
P ' ,•

3
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The arrows, moreover, should be made of bamboo without an

iron; vide the text1
: "For the purification, arrows should be

prepared o£ the bamboo tree without any iron at the end, and the

person discharging it should discharge forcefully The person for

discharging the arrow to be appointed, should be o Kshatriya or a 5

Br&bmana living like Kshatriya, and one who has observed a fast as

has been said2
: “ The parson to discharge (the arrow) hag been laid

down to be a Kshatriya, or a Brfihmana living like him. He should

not have any cruel thoughts in his mind, must ba calm and must have

observed a fast, and then should discharge (the arrow).
*'

10

.
Q£ the three arrows when discharged, the middle one should

be taken, since it has been so laid down in the Sdslra ; vide the text3 :

“ The middle-most arrow, however, should be taken up by a strong

man .

,r
There also, the arrow should be brought from the place

where it falls, not to where it moves on ; vide the text : “ The place Id

where the arrow falls should be considered, while the spot where it

moves should be avoided, since an arrow may go a long distance by

moving and moving.
* The arrow, moreover, should not be diicharged

when the wind is blowing violently, nor on a ground which is uneven

vide the text of Pitama-ha : “ A learned man should not 20

discharge the arrow when the wind is blowing violently, nor on a

spot which is uneven, is covered by trees, or is covered by grass,

bush, creepers, plants, mud, or stones.

By saying that
“

if he sees him with his entire body immersed

in water he obtains an acquittal ”, the guilt has been declared of 25

one whose body ia seen above water. Where the person moves to

another place a guilt has also been declared by Pltamaha thus :

" Otherwise there shall be no acquittal if even one limb ia seen
”

(also)
f< Or by his going to a place other than that where first be was

made to enter. ’* The expression " if even one limb is seen ” is used 30

in reference to the ear &c. as there is a special text
4
viz : " He (the

judge) may declare him also as innocent if after immersing into the

water hia head alone ia seen, and not the ears, nor the nose.
**

l. Of Kityayana, Verse, 442.

3. Of N&radaj Ciu I. 310.

42

2. By Pitamaha.

4. Also of Pitamaba.
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The order of procedure here is thia : Near the store of water

os characterized above, having set up an arch of the description giveu

before, and having fixed the target at a place and at a distance as

stated, having properly worshipped the bow together with the arrows

5 near the arch and invoked Varuna in the store of water, and offered

worship to him, having moreover, on the bank (of the water) offered

oblations to Dharraa and other gods at the end oE a sacrifice, the

Chief Judge should tie the document containing the complaint on

the forehead of the person wishing to perform the ordeal and thus

10 address the water with the manira.
" 0 Water thou art the life of

living beings &c. " Then the person performing

* Page 69. the ordeal having invoked the water with the

mantra, “ (protect me) by the truth &c. ” should

go near the strong man who has grasped firmly the pillar and who

15 is standing in water navel-deep. Then, after three arrows arc

discharged, and after one swift runner has taken his 6tand at the

spot where the middle arrow falls, holding in his hand the middle

arrow, and another has stood at the base of the arch and when after

this the Chief Judge has given three claps, the running, immersing,

20 and bringing back the arrow should simultaneously take place.

Thus ends the Ordeal by Water.

Viramitrodaya.

Now the Author states the procedure for the ordeal of water,
reached in due course

Yajfiavalkya, Verses 108, 109.

O Varuna, aatyena, ‘for truth’, twam, ‘jou*. md, 'me', f. e
mj.eir, aJiir.Ma, 'protect',. Thu. bating, abhlpraeaya, ’'loudly
addressed’ (. -invoked w.t.i', i,m. In „om. pl.ee, .och itaelr Ih.
reading 1

. mthdMnam, ‘u.v.l deep' measuring a, f., », the
u.v.l, of one BUnding there i,e.,ct , m.„, catcbi „g hold or lb. thigh
ia!am c'jefi °“ 8 should enter the water’, i. e., ehouid get imm.re.d into
water, the performer .1 the ord.ol. At thot time while one with a ewift
p«ee bu .fried, .noth., m.o with . ewift .bo »taoJi al tto
pl.c. from whtch the arrow .at discharged, when he bring, back the

1. Tte several readings are 3tfmrir.
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arrow and has seen the performer of the ordeal with his body immersed,
then he gets an acquittal.

This is what is intended to be said s At the immersion time when
an arrow had been discharged and a swift runner had gone to bring it,

another arrow immediately discharge! thereafter another swift moner o

briogs bach, and if at that time he sees him immersed, then he

becomes exbonerated. Here, this is the procedure : “At the outset

one should concentrate and offer worebip to fVaruna with sandal paste,

fragrant flowers and with sweet milk, ghee &c.,” so says Narada.

Thereafter, after observing the procedure as staled before viz. from the

invocation to the piecing of the document on the head, the Chief Judge

should address the (God of) Water thus: “Oh Water, thou art moving

in the innermost recesses of all created beings, and being a witness, you

alone 0 Water, know thoee things which mortals do not know. Being

accused in a judicial proceeding this mortal is immersing in yon, therefore J.'i

be pleased to free him from this suspicion according to law.” Then the

performer of the ordeal should offer a prayer to the Water thus. “0

Worona, protect me for truth ic.” Thereafter, ia the still water when

another man has entered into it, aad with hie face towards the East was

standing still at a navel-deep spot, the Chief Judge should offer worship 20

to the bow together with the arrows placed near an arch high npto the

ear’s height and erected near the place of imraeteicu. Then a Bt&hmana

or a Ktthnlriya who has observed a fast, discharges three arrows. When,

catching hold of the thigh of the man standing in the water, the

performer of the ordeal takes a plnnge into the water, that is one 25

period. There one strong roan with a swift pace takes the first arrow,

and a similar one, another taking up the middle arrow sees the

performer of the ordeal still immersed. Here Pitamaha : “ Otherwise

he shall not be declared to be innocent if even one limb is seen ; or if

he is Been to have gone to another place where first he was made to 30

enter,” (108-109).

S'filapapi.

Yajnmlkya, Verse 108.

Synchronously with the discharge of the arrow when a very swift

runner has gone to bring back the arrow, when he is gone, another man
equally swift in pace taking up the middle arrow and when he comes 35
back and sees the performer of the ordeal still immersed with his limbs in

water, then the king should declare Ms innocence. Brhaapati ; " Taking

up the middle arrow, another man of the same calibre, returns to the
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place from where the (first) man had gone, and on arrival if he doea not

see the man who is immersed into the water below, then his innocence

should he declared, otherwise he will not he considered as innocent, even

if one limb is seen.”

5 Fitaraaha :
“ The person to discharge (the arrow) to be selected

should he a Kshalriya, pure in character, or even a BrShmana ; one with

a not unkind heart, quiet, and who has observed a fast and has kept

himself pure.” (109).

Thus ends the Ordeal by Water.

10 Now the Author describes the Ordeal by Poison

Yajriavalkya, Verses 110, 111.

" 0 Poison thou, art the son of Brahman. Thou art
established in truth and virtue

;
clear me from this charge.

Out of (regard for) truth, be like ambrosia to me.” (110).

15 Having addressed thus, he should swallow the
poison called S'arnga (or ginger) produced on the Himalaya
mountains; of him by whom the poison becomes digested

without convulsions (T&e Chief Judge) should declare
the innocence (111).

20 Mitakshara:—With the mantra, Twam vishetyadi, “O
poison &c. ” having addressed the poison, the person performing

the ordeal should, bhakshayet swallow, wisham himasailajam
poison produced on the Himalaya mountain, i, e. produced on the
mountain peaks. And when such a poison when swallowed by a man

25 is digested, vegairvina, without convulsions
,
such a one is declared

innocent.

Convulsions from poison occur by the transmission of one
lmmour’ o! the body with another ; rWs the text’ : "The transmis-
sion ot » humour o! the body into another is known aB the

„
According to tbe principle, ot A,joinMedicine the principal lmmoure which regnlste tlie condition ot the body ere

"™ < l“"> & ** a diem,bene, in tho nonnd
condition of any of these came* all the diseases of the body.

*

?. Of FiUmahn,
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convulsion of poison. ” The humours, moreover, are seven 1

viz.
"
The skin, blood, flesh, fat, bones, the marrow, and the

semen Thus the convulsions of poison would be seven
also. The characteristics of these have, moreover, been mentioned
in the treatise on poison Vishatailtra thus : "The first convulsion 5
from poison brings on a horripilation, and the one next to

it (cause) perspiration and the dryness of the mouth j the

two next following cause in the body the change of colour

and violent tremour. That which is (called) the fifth convulsion

brings on syncope, chocking of the throat, and the hiccough ; the 10
sixth (creates) fast breathing and coma, and the seventh causes the

death of the consumer (thereof).”

Here, moreover, the worship should be offered to the God

Mab&deva, as says NSrad& : ’‘One who has observed a fast should

administer (the ordeal of) poison in the presence of gods and the 35

Br&hmanae, after having worshipped (the God) Mahe/wara by means

of fragrant scents, codiments, and with mantras'

*

The Chief Judge

after having observed a fast, should worship the deity Mah&deva, and

placing the poison before it, should offer worship to Dharma and

others, terminating with a sacrifice, and thereafter having placed the 20

document bearing the complaint on the head of the person performing

the ordeal should thus invoke the poisons

—

viz.
'—“0 poison thou

hast been created by Brfibman for testing the wicked, (therefore 0)

expose the soul of the sinners, while be like ambrosia to the pure-

minded. 0 poison thou who art Death incarnate, thou hast been So

created by Brahman, free this man from this (charge of a) sin and

become .nectar to him by (regard to his) truth.”

Having thus invoked, he should give it to one who is standing

with his face turned towards the south ; vide the text of Narada ;

"To one who is standing with his face towards the South, and also in 30

the presence of the twice-born, with hia face turned towards the

North, or the East, and with concentrated mind he should administer

the poison.*'

The poison, moreover, to be taken should be the Vatsandbha

poison or the like; vide the text of Pitamaha : "Of the vatsnndbha 35

from the mountain heat or of a poison produced on the Himalayas.*'

1. The30 are , 3TUV, & 5J35.
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The poisons to be discarded have similarly been laid down : "Distilled

poisons, as also poisons which are old, or are artificially prepared, and

those produced from the earth-all these poisons should be entirely

excluded”. Also by Narada' : " Purified poison, as well as poison

5 which has been distilled, similarly, scented and mixed poison, as also

the Kdhktita and the AlAbu poison, should be carefully avoided.’

The time also has been mentioned by Narada.2
:
u Having

weighed the poison which is intended (to be given), it should be

administered at a time when the winter ba9 set in. A man knowing

10 the Dharma must not administer it) in the afternoon, nor in the

twilight
’* In any other period, however, a less quantity than that

laid down as the standard, should be given, tide the text3 : "Four

yavas should be given in the rainy season, and it has been laid down

that five yavas should ba given in the Grishma. In the Hemanta it

15 should be seven yavaB, and in the S'arad even less than that”. By

less is meant six yavas. By the mention of Heraanta, S'is'ira also

is included ;
ride the S'ruti text wc. : "By the combination of

Heinnnta and S'is'ira.”

Since Vasanta has been regarded as a period common for

20 (the administration of) all ordeals generally, seven

* Page 70. should be given during that season, and the

poison bIso should be given after it ia covered

with clarified butter; vide the text of Narada1
: ‘ Let him give

to the person performing the ordeal, one-eighth less than twentieth

25 part of a sixth part of a Pala of the poison, mixed with clarified

butter.” A. Pala here, moreover, is equivalent to four gold coins.

Its sixth part would be ten Misha and fifteen Yavas. Three yavas
make one Kxishnala, and fifteen Krishnalake make one Mfisha ; thuB
fifteen yavas make one Masha.5. In this way the (number of) yavas

30 in ten M&shas would be one hundred and fifty, and this together with
the ten yavas mentioned above make up (the total of) 1G0 yavas—

.
1. Oh. I 32I.57. Another reading is H?— spoiled poison.

2. Ch. I. 319 and 320.

. __ _.®. Ntrada Oh. I. 324.
Qjj j

S. i. • better reading. ra ?m,Upp«,,, tp k. •
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this is the sixth part of a Pala. A twentieth part from this would

be 8 yavas. A twentieth port less by one-eighth of this *. e. lees by

one yava i. e. seven yavas be should give mixed with clarified butter.

The clarified butter should moreover be taken thirty times the

(qmntity of) poison, vide the text of Ka.tya.na.1
: “The poison should 5

be administered to men2 in the forenoon and in a cool place; it should

be pounded and smooth, and should be mixed with clarified butter

thirty times the quantity (of the poison)” t. e. the poison (should be)

mixed with clarified butter thirty times Its quantity.

The person performing the ordeal should, moreover, be 10

protected from sorcerers &c ;
vide the text of Pita.ma.ha. viz. '• “The

king should protect the person about to perform the ordeal from the

danger of sorcerers &c. by guarding him with his own men for three

or five days. He should also examine and see if there are hidden on

his body any medicines, or spells, or any jewels which are effective 15

as- antidotes against poison, as also those secretly produced.”

Similarly the poison should also be guarded. Vide the text of

Narada3 •• “Poison from the mouutain peak which is obtained from

the Himalayas, is the best as ordained ; such as has the colour, flavour,

and taste, which is unartificial, not tempered, and which is not over- 20

powered by any charm s-’

Similarly after the poison has been swallowed he should be

watched for ( an interval of ) 500 claps of the hands, and thereafter

should b3 examined, as says Na.ra.da : “ If after an interval of 500

claps of the hands he remains free from any effect ( of the poison ),

them he is considered to be innocent ; thereafter he should be 25

examined”. The interval of time however stated by Pitamaha i. e.

till the end of the day, has a reference to a small quantity of poison.

“ After swallowing it if he remains steady and without a swoon, and

does not vomit and otherwise remains free from any effect till the

end of the day, he should then be declared as innocent-*’ Here also 30

the procedure is as follows ; the Chief Judge after having observed a

fast and worshipped tbe God Xfah&deva should place the poison before

it, and after having offered a sacrifice to Dharma and other deities,

I. Verse, 450. 2
, Lit: corporate beings.

3. Oh. I 322.
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„nd placed the document containing the complaint on the head ot the

pcraon wishing to perform the ordeal, should address the poison and

offer it to him who U seated with his face turned towards the South

,

“he person performing the ordea! too should take the poison after

addressing it.

Here ends the Ordeal by Poison.

Viiamitrodaya.

Now the Author states the ordeal by Poison

YaJBavalkya, Verses 110, 111.

10 “ 0 Poison &c.’\ with this verse having addressed the poison,

one should eat. He, moreover, by whom it becomes digested without

convulsions, of him the Chief Judge should declare the innocence. The

S'drnga or ginger poison ia well known as tinghia, afl has been said :

>« Having the luster of a goat’a horn, bine in colour, and ptodaced on the

15 Him&laya mountain, pure, having the lueter of ginger, of a fine yellow

colour, and unsurpassed.”

«The transmission of a humour of the body into another is known

as the conclusion of poison.” Its characteristic is, horripilation, swoon,

&c. An ordeal of that.

20 The procedure here is this: The Chief Judge having observed

a fast, and worshipped MahMeva, and haying placed before Him the

poison, having performed the worship of Dharma terminating with the

sacrificial oblations, placing the document of declaration on the head of

the performer of tho ordeal should thns address the poison with this

25 mantra : “ 0 poison, thou hast been created by Br&hman for testing

the wicked \ (therefore) expose the BOnl of the sinners, while be like

ambrosia to the pure-minded. O poison, thou art Death incarnate, thou
hast been created by Br&hman t free this man from this (charge of a)

sin, and become nectar to hand by (regard to his) truth.” Thereafter to

30 the performer of the ordeal with hia faca turned towards the South,
himself with face to the North or the East, in the presence of the
Br&hmanas, he should give refined powdered poison mixed in clarified
butter. By regard to - particular seasons, particular proportions also
have been mentioned in this connection by Narada1

: “Having weighed
35 the poison which is intended (to be given), it should he administered at

1. Ch. I. 319-320.
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Ytru 112.

prasrtitrayam, cause three handfuls of the water to he drunk, by the

person performing the ordeal after the repetition of the mantra, “0

Waruna protect me for the truth &c.” This, moreover, should be done

after the general procedure tns. the invocation of Dharma, the

5 worshiping of all deities, the offering of the sacrifice, and the placing

(on the head) of the document containing the complaint &c. ha3 been

observed.

Here also, the rule as to the deity to be bathed, the rule as to

the procedure, as also the rale as to who is entitled to this ordeal •

10 have been stated by Pitaraaha thus : "Of that deity whose devotee

he is, the water should be caused to be drunk by kim^ In the case of

an equal regard for all the deities, the water of Aditya should be

given to be drunk. The water of DurgS should be given for

drinking to the thieves, as also to those who make a living upon their

15 weapons. In the case of Durgfi the tridant should be bathed, while

of A'ditya, the circle should be bathed, so also the weapons of other

Deities too should be bathed.” This is the rule about the deities.

The rule as to the procedure is : "In cases of trust, in all

cases of suspicion, and also in a compromise—in these the Kos'a-

20 should be administered, always for the purification of the mind”.
,lThe drinking of the Kos'a water is ordained in the forenoon

for one who has observed a fast, has bathed, and
• Page 71. has a wet cloth on, who is a believer, and who is

free from vices.” Sas'dka is a believer. “The
25 wise should not offer the Kos'a to the drunkard, to the, voluptuous as

also to the rogues, and to those who are unbelievers1
. The drinking of

Kos'a should be avoided in the case of great criminals, irreligiou° or
ungrateful men, eunuchs, low Br5hmanas, unbelievers, Vrfttyas and
slaves.” MaMparddha means a great crime. Irreligious i. e. who

30 does not observe the duties laid down for the Varnas in the several
stages i. e. who is an atheist. Lowborn i. e. born of a Pratiloma
union. Slaves «. e fishermen. This is the rule as to the capacity of

. persons•
1 s 1

Moreover, after preparing a circle with the cow-dnng, the person
35 wishing to perform tin ordeal should be seated facing the Sun, and

X. Niradt I "32.
' ~ — *

» -
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within three, .even, twelve or fourteen day., i. considered to be

guilty. " These three interval, of- time have to be adjusted by

dividing the amount at state which is less than the amount of .a

serious charge, and by allotting the periods of three days Ik. tq

5 each portion respectively.

Thus ends the Ordeal of kos'a.

Viraraitrodaya. .

Now the Author states the ordeal of the Ko&*

Yajuavalkya, Verse 112, 113.

10 Having offered worship to the stern Deities, the Chief ,Tndge should

take up the bath-water of the Deity. The sternness, moreover, has

been expounded by Pitamaha thus: “Of that Deity.^wbose devotee

he is, the water of it should be caused to be dmnk by him. In the

case of an equal regard for all the deities, the water of Adilya should

15 be caused to be drunk. In the case of DorgS, the tridant should be

bathed, while of Aditya, the circular halo •, in the case of other deities,

the weapons should be bathed”.

Tatm&t, ‘from it', i. e. from the bath-water, prasftUrayim,

‘three handfuls’ of water having made to trickle1

,
he should be made

20 to drink. Of one who has drank the water no calamity from'the king

or fate, or any other difficulty finch ae a dangerous, disease of a

malignant type for an interval of fourteen days, ta iudhhah, ‘he is

declared innocent' i. e. becomes successful. The meaning is teat on an
absence of a calamity within the time limit, .no suspicion can stand.

25 By the use of the word tu, ‘however’, is excluded the mixture of any
other water. “He, in whose case a misfortune iB seen within three
nights, or seven nights, or twelve days, is declared to be guilty,” this

,
text of Pitamaha has reference to accusation b of a faulty or very faulty

' character ; thu3 there Is no contradiction.

30 Here, moreover, this is the Procedure : Having prepared a circle
with the cow-dung, and having placed the performer of the ordeal With his
face towards the Sun, and performing the ritual ending with the placing of
the document on the head, and after offeriog worship to the 'stem deitie-
-from-thelr bath-water taking three handfula of water and having

1. This is the reading In • Vbviitroiaya. • The MitSl»harS
ifads dwv. ’
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YenesJ12-J23.]

acldreased
^ it t "0 Water thoa art of the seatint beings &c.”

"Q VaiQna, protect me, by truth", ha (the Chief Judge) should c&nae

the performer of the ordeal to drink, (112-113).

Thus ends the ordeal of Kcsa,

,
'

S'ulapapi. 5

Now the Author states the ordeal of kosa

?ajfiavalkya, Verse 112.

Having respectfully offered worship to stern deities, and having

brought their bath-water, and after repeating the offence charged against

himself, with face turned towards them, he should take three handfulls of 10

the water. Pitamaha states a special rule :
“ Of that deity of whom the

particular man is a devotee.he should be made to drink the water. In

the absence of any particular deity, he should be made to drink the water

of Aditya. Within fourteen days’ interval if no dire oalamity from the

king or fate occur to him, he should be declared to be innocent without 15

doubt ” ‘Calamity,’ i.e. an accident. ‘Dire/ *.e. causing extreme pain. The ..

rest is plain. Pitamaha: “If within three nights, or within seven

nights or within twice seven days, any misfortune is seen to occur

to a man such a one is a sinner.” Katyayana 1
:
“ If a calamity due to

fate occurs within three weeks, the accused should be compelled to pay 20

the amount, and also a fine. Not of himself only, but if it occurs to his

relatives, such as a disease, fire, death of a kinsman, he should be

compelled to pay the amount and a penalty. A wasting disease,

diarrhoea, erruptionB, pain in the palate and joints, eye disease, throat

disease, and the colic pains are regarded as divine calamities for men.” 25

Thus ends the ordeal hy Kosha.

OTHER ORDEALS.

The five principal ordeals beginning with the Balance and

ending with the Kos’a, have been expounded,^ proposed by the Lord

of the Yogis. 30

Other ordeals have been mentioned in another Smrti having
a reference to petty complaints, B3 says

Rjge. Pitamaha2
: “Now ,1 proclaim the rule

regarding the grains of rice which have to be -

chewed {by the party). This rice ordeal should be administered in 35
'

-Verses 456-458. ~
]

”

'
g. <•/. Also N&rada Ch. I. 337r342. .
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Other

cflsea of larceny, but on no other occasion whatsoever ; this is certain.

Let the ^uflge viho must have cleansed himw.lt previously, uae white

grains of rice, and not of any other (corn), and let him place the

same in an earthern vessel in the eight of the Sun. After having

5 mixed them with water used for the bath (of the image of the San),

he shall cause it to remain there. (In the next morning) one who

has observed a fast and has bathed, on whose head the document

containing the complaint has been placed, and who is seated facing

towards the East, should be osked to chew the 'rice-grains and then

10 to spit (the same) on a leaf of the holy fig tree and of none else,

and when that is not available then on a leaf of a birch tree. He

whose blood issues forth, or whose chin or palate becomes rotten, or

the limbs shake, mast be pronounced guilty.
”

The Chief Judge should cause one on whose head the

15 document containing the complaint has been placed to chew the

rice grains and to spit.

The form “having caused to chew” is gerundial. The
general procedure which is common to all ordeals viz. the invocation

of Dharma &c. should be followed here also.

20 Thus ends the Ordeal of Rice.

The ordeal of the heated il&sha has been described by
Pitamaha thus: *' A circular pot measuring

Heated M&sha sixteen angulas with a depth of four angulas
should bo made either of gold, silver, copper, or

25 of earth, of circular size. And the same should be filled with
clarified butter or oil weighing twenty palas, and then when this is

heated well, a gold mdsha should be thrown into it. He (i, e. the
person performing the ordeal) should raise the heated mfoha bv
means oE the forefinger and one or two fingers neir it. He who

30 does not shake his fingers, or on whom no boil is produced, is deemed
under the law to be innocent since his hand and fingers were
unaffected. By the expression “ should raise” is meant simply
picking up from the vessel and not " throwing out ”,

1 *
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cases of larceny, but on no other occasion whatsoever ; this is certain.

Let the judge who must have cleansed himself previously, me white

grains of rice, and not of any other (corn), and let him place the

same in an earthern vessel in the sight oE the Sun. After having

5 mixed them with water used for the bath (of the image oE the Sun),

he shall cause it to remain there. (In the next morning) one who

has observed a East and has bathed, on whose head the document

containing the complaint has been placed, and who is seated facing

towards the East, should be asked to chew the 'rice-grains and then

10 to spit (the same) on a leaE of the holy fig tree and of none else,

and when that is not available then on a leaf of a birch tree. He

whose blood issues forth, or whose chin or palate becomes rotten, or

the limbs shake, must be pronounced guilty.
”

The Chief Judge should cause one on whose head the

15 document containing the complaint has been placed to chew the

rice grains and to spit.

The form “ having caused to chew " is gerundial. The
general procedure which is common to all ordeals viz. the invocation

of Dharma &c. should be followed here also.

20 Thus ends the Ordeal of Rice.

The ordeal oE the heated Af&sha has been described by
Fitamaha thus: "A circular pot measuring

Heated Mftsha sixteen ahgulas with a depth of four anemias
should be made either of gold, silver, copper, or

25 of earth, of circular size. And the same should be filled with
clarified butter or oil weighing twenty palas, and then when this is

heated well, a gold mdsha should be thrown into it. He (i. e. the
person performing the ordeal) should raise the heated m&.jha bv
means of the forefinger and one or two fingers near it. He who

SO doss not shake his fingers, or on whom no boil is produced, U deemed
under the law to be innocent since his hand and fingers were
unaffected. By the „ expression “ should raise ” ia meant simply
picking up from the vessel and not throwing out ”,

f ^
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of the Dharma and the other procedure should he understood

to be for the three ( ordeals ) which will be stated hereafter.

Moreover, “A pot made either of gold, or of silver, or of copper, or oven

of earth, with a depth of four aogulaH and measuring sixteen nugalas nnd

5 of a circular shape, he ehonld fill with clarified hotter and oil

weighing twenty palas, and after it is boiled to a heat, a gold

mdsha, should be thrown into it. Tie should take ont the heatod

nduha, by joining tho thumb and a finger. He who does not shake
the forefront of his hand or on whom no eruption has been produced,

10 is deemed under the law to be innocent, since his hand and the fingers

were unaffected.” Mandalam , i.e. a circle; uddkaret, ‘take out’, i.e. take
outside (the pot).

Brhaspati1
:
“ Iron twelve palas in weight formed into shape is

called a plough-share ; it should be eight angulas in length and four
15 angulas in breadth. That (plough share) having been made red-hot in

fire, the thief ehonld lick it once with his tongue. If he remains
unscorched, he obtainB an acquittal; otherwise, however, he loses
his cause.”

Pitamaha describes the ordeal of Dharma (see above i> 073
20 11. 27-33 and p. 974 11. 1-22).

Now the Oaths. Thera Manu*: “A Judge should swear a
Br&hmana by the truth ; a Kshatriya by his vehicle and weapons} a
Vaiiya by the kine, seeds and gold; while a gftlra with alt the sins; or
these Bhould be male to touch the heads of their sons and wives.”

25 “ Shonld this have been committed by me. then the sin generated
by the transgression of truth should be mine”, thus a Br&hmann should bemade to say. •« Should this harm have been done by me then myconveyances nnd arms may become nnfruitful’, thus should a Kshatrivnhe made to declare ; and so on further.

' ^

30
tSS7 “.

aha ,U‘" "“""8 ot ubiUoe, to bettm. s Ttu, „ true, tbu. a Bibhroana should be mods to affiirm • „Kahatriya Bhould he made to touch the conveyance and
*

. V.i.'ja .hould be mad. to touch tb. cow Ac. Li tl,o 1 „bfcb Ugenerated by bis. oathe, with tb.t h. ehould enjoin . o','
3o felelfjirrg ..~tb. All .hould b, nr.d, to do J.„„d b,w“

, .

'
“T,ath

. “ T»bic!e, weapons, cowa, aeod, and gold, tho
f”t0ftha Oade os of the Brdhmanae, the heeds of none or wires; them

1. Ob. X. 28, 29. 2. Oh. VIII. 1H, H6. X, <5, 7.
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m6sha in it. He should take out the heated mdsha with the fore-finger and

another finger joined together. Where neither the forepart of the hand is

burnt, nor a boil appears, such a one is regarded ns innocent according to

law, as is the text of Pitaraaha. llantfala,

1

a circle *.

5 Now the ordeal of the Plough share—Phala (same as in the

Viratnitrodaya at p. 976,
above ).

Now the ordeal about Dharmaja—Result of Dharma.

There Brhaspati* : “On the leaves should be painted ( tbe images of )

Dharma and Adharama in black and white colour, (respectively).
1 Then

10 they should be invoked* with the Mantras inducing vitality and others,

as also with tbe GSyatri and Samas. Thereafter one should offer worship

with sandal paste, and flowers, also white and dark. Having sprinkled

with the five bovine products, and enclosed in balls made of earth, having

made (them) equal in size, these should be placed unobserved in a new jar.

15 Thereafter the performer of the ordeal should take one hall out of

the vessel when asked (by the Judge). If Dharma is taken, he is

acquitted
; otherwise he is declared guilty*’.

Thus ends the ordeal of Dharmaja.

Now the Oaths: Narada1
: "Truth, the conveyances and weapons

20 cows, seeds and gold, the feet of the Deities and of the Br&hmanas ; and*
meritorious acts as may have been performed. These have been stated as
(tbe objects for) oaths by Manu in small matters".

Also Manu1 By the truth should a Brlhmana he affirmed* a
Kshatriya, by the conveyances and weapons ; with the cows, seeds and

25 gold, « Vais'ya; while a Sudra with (the imprecation ofi all the sins". (113)

Thus ends the Chapter on Ordeals.

^ 1. Ch. X. 30-34.

2. Till* is not found in Narada.

3. ciuvm, i73.

But see Brhaspati X. 67.
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Achara-Mayukha—In this ore described the ordinary ond

extraordinary rounds of duties. (Text) [ Us- 2.

The Kala or Samaya-Mayukha—Rules for determining

days &c. and the importance of each, together with the rites

and duties to be performed are described (Text) Rs. 3.

The Sradha-Mayukha—Kinds of S'rftdhas, their definitions,

.

and au elaboration of their performance. (Text) Rs 3.

The Niti-Mayukha—Describing the general principles of

polity, duties, and functions of a king, his ministers, etc. (.Text

)

Rs. 2.

The Utsarga-Mayukha—Dealing with the dedication of

water places and ibeir purification when polutcd. (Text) Rs. 1.

The ' Pratishtha-Mayukha—Consecration of Temples 'and

also the re-establishment thereof. (Text) Rs- 1.

lhe Prayas'chitta-Mayukha—Definitions and kinds of

Pr&yas'chittas and the result of non-observance. (Text) Rsi 3.

The S'uddhi-Mayukha'—The Law oE purificatin (Text). Re. 1. „

,

The Santi-Mayuha—Describing the several propitiatory rites
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