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PREFACE

As announced last year when the second part of the Ach&r&dhy&ya
was published, the first part of the Vyawabaradhyaya is now being

l*8ued this portion consists of Chapters I— VII which give toe General
and Special Roles of Procedure, the lawB of Debt, Pledges, and Deposits,

and the prone on s as to Witnesses, Documents and Ordeals It will thus

be seen that the portion now ia Kued in this Part consists of the Procedure

or the Adjective law of the Srjti The next Part which will consist of

Chapters YIII-XX7 contaias the Sabstantive portion of the Smrti

As announced before, the translation now isbqoI consists of

(1) The Original Smrti of YajBavalkya

(2) The commentary called the Mitakshara by Vijn^nesvara

(3) „ „ , Viramitrodaya by Mitramis'ra aud

(4) „ „ „ Dipakalika by S ulapani.

In the First Edition which was issued m 1014, only the Smrti of

Ydjfiavalhya and the Mitdkshard were incladed m the translation.

The two commentaries of the Viramitrodaya and the Dipakalikd were

subsequently secured irom the Library of the Inlia Office The commentary

of the Viramitrodaya has also been published in the Choukhamba Sansfcrt

Senes of Benaraa and the Dipakalikd is being published in entirety in this

Series It will be remembered that the translation i8 being issued in handy

volumoa of abont 400 pages for the convenience of subscribers

The Second Part of the Smrtunnktaphalam by Vaidyaodtha

Diksbita is bIbo being sent oat along with this volume

T3i& AnsdAlxoimi. wJJ crmaist nf

(1) The English Translation of the remaining portion of the

Vyawaharadhyaya of the Yajaavalkya Smrti, with the three

Commentaries

(2) The Sanskft Text of the Dipakalika by S olapani

The assistance of my son Bal has, as usual, been of ranch ose

Girganm, Bombay. 1 JR. GHABPORE
jflth March 1938 j Editor
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SRI
YAJftAVALKYA-SMRTI
TOGETHER WITH THE COMMENTARY CALLED

mitAkshara
OF

S'RI VIJNANES fflARA

AND THE COMJIENTAK1ES

OF

VIRAMITRODAYA BY MITRAMIS'RA
• AND

DIPAKALIKA BY S'ULAPANI

SECOND BOOK

ON VYAWAHARA POSITIVE LAW

Chapter I

Or the Boles of Procedvee in General.

Introductory.

OE a king possessing the (necessary) qualifications of anoint*

ment dc the protection ot the subjects is the highest duty , that, (i e

the protection) however, is not possible without punishing the guilty

The detection of the guilty, moreover, is not possible without the

administration cE justice (I.it holding a trial) That suits fen d be

tr “d daily has already been said' ti- that "a king should attend

'ally to the administration oE jaat.ce every day, surrounded by

T, _.th the help oE) the Councillors " The various details ot a trial «*,

t nature its kinds, and its procedure have, however, not been descri-

, , ,
’

tlie Second Book is being commenced for describing these
8 ’

S
Yajnavaliya, Verse 1

The tang, divested of anger and avarice, should

j„,nister lustice along with learned Brahmanas, in

conformity with the pr.nciples of legal science

Scb&r&dby*y ft Verse 360

10



632
AtlUksharH —Vyawah&ra defined

t
Yaj navathya
Verse 1

Mitakshara:—Vyawaharan, &c. judicial trials <fp. a

complaint against another and having relation to one’s self is a

Vyawah&ra 1
. As for example—where a certain

1 The, word =q=Ti»K—his bee i severally explained from several points of

view, v z (L) Its intrinsic character, (2) Its function (3) Its functionaries,

(4) Its component parts, (5) The means by which a su't is decided, (fi) Its

kinds, (7) The results, (8; its defects or fUws &c and ^9) The time and place.

5 It is therefore necessary to note its aspects from all these points of view —

.

I Its intrinsic character, KAt)gyana gives a derivative meaning thus —
% suJtft 5R t 51% 11

Yajtlavlkya *3f7l7K7i%7W 3137 1 31 3^017 53351*75 15 3?(ll (^7 *0

Vyawahara Uayakha ftufipuzintWKmmiislWJsnWZT&i »3l?if (7 ? $

10 II The functional aspects have been s ated by K& yiyana (2 )

331*5* .313(3*7* 1 *tu3i$is7 ti 7151 23151* *r 3^77 i)

Narada . 33'y .usira 71*^ *1:7511733. 1 73K715115 *11753*. 11 (1, 10)
III Its functionaries

ran mi 57t^r n<n7%sr£l 1 (tt^fh^Trtreln *T5?fC* ti

15 IV Its component parts Narada—(1,8-9)

7 33*7173 *713«g *1137 77 =7 I 7^74.3^1 7357-1(1% 3?U7 II

3rer£lSer?517* 5T75TI*3*7^7 7 1 %«n%«7t33>Ta l57T7*73r II

See also Yajnavalkya Verse 8 fur her on

V, VII, VIII The meant, results, and flaws Narada (I, 12-13)

20 3I3igiI3WETrllVg 7T37 3=57% t 7g7l**iH310Tt 7 TSlOTi'tf 731^7 II

7-37^1 *nma mug. *3th«3 7 i -7m fa 71351! 7*7133^ 77 *57 11

7 if l 7^713 3*31* TT? 7317? *PlW fr *r7132^j|7 II (III, 12)

33*113*3 75T71 ^T3^7%*7%3 7 l Tgif TTTiflf q^f%7 II

Brhaspati b-ro 5Tj**7T(»r3 3 7-
7=71 iY^ju 1 ftviV 3 3357% 73^ ft

25 Gautama (??, *7, v*)—‘H 'wsngioinrFS'1^ 5773 ’ mlso
,

,l .3171177%
3'?|S»53I7 te7*5?l 731*717 73^f(t %3%3^l ^I7315>7 7773T??7 (7Hl "

|

Brhaspati ( *i, )

%33TKI %-3f 3?tSf Ulift 771 I tfli«%5tf3«?(3 7 7f7ff %(73r *?7J l

and Narada says V71U1 3331171 7 ^ 3331 t?7i I

30 345Tim351TCfl«n3ft?133 3137 1 73 513171 l%7 53351*717 3^ II

7pp\7*H517^1*l35T33iqi30T773l313If3V[ 5375TT
, mai$TTr 3 ? ^ ?E

VI Its itnds lutre b»en given by Mann as eigh-cen, Qli VIII A 7i« 63A. tmthat on Narada. enbu^ia di.p..vi *.<1 103. ^ l ^1 VII As to the result note this text of HIriti
*333*7 37T 011*5 7*33*7 T333. \ ?7>7 77 ff-37 =7151** *T 7^7% |j

Apararka—describes it is • cousatug of ib« plan, of the p!a,nuff ttoan tuxr of the defendant, and the evidence’ 3 i ?7i73if?3| iVTTTTt |

»

Harada a* n» ltd?, oil »«W«J tnTpf , «,T«ihw nrrimit 3 mWv „
TO dean TOi TO BIliisifTOCI I TO BTO3 TOStSTtaffi „
ijir. t: si urns -aft”W
IX Ai 10 the <im», Katyayana ob erves

1 11

Witn3*«l5J>nrTiC7>1 *r73^ 3^3 t v tn?l *T3m?7 nih- nAfirts „
Brahaspatl d. scribes the place of jnitlco thus

^^ U

11? {OTW»I n» ' srfifTn »rr!B-; „„ P!m) ^5^ n



MltSksharl—King t duly 633
TA^navall-ya

J

Vyawahdra person says that the land &c is his, and any other

defined also says in contradiction to him, that it is his

The Author indicates its * e of the Vyaicahdra-

vanety by the (use oE the) plural By the word nrpa, i e king
, the

Author indicates that this is not the duty of the l shatnya order alone, 5
but also of auy other endowed with the authority to govern the subjects

Basket—should administer
, &c is a repetition (by way of corrobora-

tion) of what was said before and is intended as laying down a

special duty. Vldwadbhlh, along icith the learned

,

—with (the

help of ) those (who are) well versed la works on 10
Br&hmanah legal science and the Vedas, grammar &c

Brahmanaih, with Brdhmanas—not K hatriyas

or others By the expression ‘Brahmanas’ introduced by the Instrn

mental C3se their subordination is indicated, from the grammatical

aphorism1 ‘conjunctive use with Saha ( the preposition w th ) indicates 15

subordination
*

Hence, in the case of absence of an investigation, or for a false

decision the fault would ba that of the king, and not of the Brahmanas.

As observes Manu *—“A king, punishing the innocent ( Lit, unpu-

nishable) and not punishing the guilty (Lit deserving punishment), 20

brings great infamy on him elf and goes to hell * Ry what procedure

(should h» try suits) ? dharmas astr^nfisarena, m conformity

with Dharma S'dsira? (Science oE religion and law) and not with the

science of politics The established usage and law of the country &c

have not been separately mentioned, as they form a part of the subject 25

matter of legal science, in so far as they (such usage and law) are not

inconsistent with the general principles of legal science And as the

sage Yajnavalkya has said* later on, ‘a custom which is not

opposedtolaw should be carefully maintained as also the law or
4

usage made or established by the king’ Krodha-lftbha-vivar- 30

jit&h &c da ested of anger and avarice <tc When it is

e&tabhabed that it (i e the administration of justice) should be m
1 TaDim II -3-19 ( lljjiEIwi) I

)

2 Oh VIII 1*8

3 For the extent and scope of the expression Dhama S asira gee the

General i*ote on the Hmdn Law Texts

i Bk II 16G



Vlramitrodaya— Titltt at Law r Ydjnavalkya

L Verts 1

conformity with the principles of legal science, the mention of the

additional condition ( that the king should be) “divested of anger and

avarice" is indicative of a special injunction ( 3TT^TT^ )' Krodha

anger—intolerance Lobha avarice—excess of greed (1).

5 Viraraitrodaya

** The judicial proceedings, he himself should investigate,

surrounded by the councillors, every day”, what has been thus stated 3 in

the last Booh, the Author now elaborates iu detail by a separate Boob.

Yajnavalkya, Verse, 1.

10 Here, although the investigation of a judicial 3
trial has been

stated in the last Book, still a judicial trial with all its parts being sot out
in this Bock only, it is called the Book on Vyawah&ra. There, moreover,
these are the Chapters : viz. *

IB
I. Chapter on the Rules of

Judicial Procedure. Verses
1-36.

XIII. Breach of Contract of
service. 182-184

II. Payment of Debts—VeraeB
37-64.

XIV. Breach of Contract.
• 185-192.

20
III. Deposits. Verses 65-57. XV. Non-payment ofWages

193-108.
IV. Witnesses. Verses 68-83, XVI. Gambling and Betting.

199-203.
V. Documents. 84-94. XVII. Blander and Abuse.

204-211.
25 VI. Ordeals. 95-113. XVIII. Aseault. 212-229.

VII. Partition of DAya.
Verses. 114-149.

XIX. SAbasas 230-2o3,

VIII. Boundary Disputes 150—158. XX. Non-delivery after Sale.

254-258.
30 IX. Disputes between the own-

ers and keepers (ofcnttle)
Verses 159-167

XXI. Partnership. 259-265.

X. Sale without ownership.
Verges. 2G8-174.

XXII. Thoft. 260-282.

35 v XI. Non-com pletioa of gifts XX III.

Verses 175-176.
Protection of Women,

XII. Rescission of a Sale. 177-181 XXIV. Miecellaneone. 295-307

1. The meaning Is that the king is nskecl by the general law that he
should adminiitsr justice according to roligion and law, bat in particular ho
is asked to cast oil all anger and avarice

2. See vorie 3C0 AchEradySya p. 620 above

„ ’ J1”"?* n,lts 11 f"lh" w«W» <nw, net<SMn%wn 1 1PH* nj
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j

Vlramdroilaya—VyavaMra ggg

Vxdwadbht, ‘along with tbs learned’, t e ,
men well conversant with

the pnnc pies of legal science , br&hmamth, ‘with tbs Brhhraanas’, saha
‘along with’, nrpah ‘the king’ , from anger and avarice being

particularly averae, Dharm'is&strdnusdrena *jn conformity with
i e ,

without detriment, to Dharma and S Astra, “ Dressed id decent o
attire, the king after going to the court hou9C, with close attention,

being seated with face towards the East, should investigate the cases of

suitors ” ia this' and the like manner, suits containing the plaint and the

answer, pas yet, ‘should administer’, i e
, should investigate

By the word nrpa9 is included one even other than a Kshatnya, 10

who is a protector of subjects Br&hmanaih ib the principal course If

that is not possible, then along with Kshatnyas or Vaisyas also as has

been stated before s
# The particular mention of DAxrmasdstra is with

a view to point oat its chief importance , for m the investigation,

the science of polity may also have to be follow* J That has been stated 15

by Katyayana* ‘ By those experts in the BAarmasdstra and versed in

Artkas&stra ” Oa a conflict between the DAarmusdstra and the ArtAa-

sAstra, however, the greater or less potentiality will be stated later on

As to the etymology of Vyatoahdra, Katyayana

5

says , “Pi, has the

sense of many, apa, means doubt, karana or removal is expressed by hdra

,

20

by raison ot the removal of several doubts, it is known as Vyazakdra ”

That, moreover, of this character is of two Borts As says N^rada*

.

“ Attended by a wager, and not attended by a wager , this should he

known to be of two kinde It is * attended by a wager ’ where a patty

takes in writing a certain sam whicn has to be paid besides that in 25

dispute ” ‘ He who is defeated in this proceeding, shall pay so much

1 See Katyayana Verse, 55

2 » s who occupies the position ot a Baler ot the people

3 See Page 621 lines 14-21 *

4 Verse 57 By adopting tbxs quotation from Katyayana it is indicated

that the fltndy of tho principles ot Political science was a necessary part ot the

accomplishment of one to be appointed to investigate cases

5 Verse 26

6 Introduction 4 With this aspect ot a suit the student may with

advantage compare the Actio Sacramentum of the Roman Law The two

rP3emble in both aspects
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penalty to the successful party or to the king ’ iQ this of a similar form

where a condition or wager like this is laid before the writing down of

the Plamt, that is ‘ a suit with a wager \ one other thau this is ‘ a suit

without a wager ”«

5 It has been stated ‘in accordance with the Dharma S Astra*,

there, the Author meotions the position of the Dharmi S’astra ,
i e , by

reference to the entire treatise. Thus indeed becomes congruous the

mention hereafter of the witnesses, disputants, &c ,
since these are

incorporated into the Dharma S il3tra (1).

10 S ulapani

In regard to the Recovery of Debts and several other titles at

Law suchdoubts as arise are removed by this, and therefore, this deliberation

which removes dOUbts as to the several points is called Vyavahura or

a Judicial proceeding Bo Katy^yana '—
‘ Vt, has sthe sense of many

,

15 am means doubt harana or removal is expressed by hum
,
by reason

of the removal of several doubts it is known as Vyavahara " Tan, these

judicial proceedings, the Lord of the land, should himself personally

investigate and in company with the BrShmanas knowing the Dharma-

satlra In accordance with the rules of the Dhartnasustra regarding the

20 Plaint the Answer, the Proof, the Trial and the Decision, and not through

anger, or hatred nor through avarice, nor by partiality Although it has

been said that the king should himself investigate* judicial proceedings,

still this is a subsidiary5 condition of the principal point viz investi*
gation according to the principles of Dharma Sastra (1)

25 Yajnavalkya, Verse 2

A king should select as his Councillors 1 those persons
who have become accomplished by learning and study5

, who
know the law who speak the truth, and who are the same6

to friends and foes alike (2)

1 Verso 20

i Verso 3?0 —Tie nso of tins expression fia3 the sense of
investigation earned to a decision
* 3 vnircTTrfl —*PJ ,n(1 **3^?—Tho principal of the
chief point it rpr, and the sabsidiary or subordinate one Is 3*^1^

•1 Tho words Cotn'tflon and Author/ are separately nsed here to bring
oat tho distinction between r*rj;r (appointed) and 3tf^ipr (nnappemted) The
word tttv Stands for those who sro appointed and has been translated as
CotisrtUor* Thu word Atuttort ref«T» to tnose learned Ur&hraanas who
voluntarily go to a court and are referred to In Terse I, above Of the
and th* Recuperolortt of the Homan system ’

5 i » of ihe Vcdli

6 7n/>arfnl to friends and foes as well.
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Mlttkshara.—The appointed and the unappointed ggy

Mitak^hara. —Farther, S'rutena, by learning, by study-

ing the Altmaiisd (the science of Interpretation),

Page 2. Grammar etc ; and also adhyayanena,, by study

,

i e- the study of the Vcda5 ; Sampannah, accom-

plished ;
dhann.ajfi.yah, knowing the religion, e those who 5

know religion and the science of law ; satyawadinah, who speak

the truth, t. e. who have (established) a character for speaking the truth.

Ripau mitre cha ye samah, same to friends

Sabhyas (Coun- and foes a 1ike, unaffected by feelings of hatred,

cillors) described love &c. Men of this description should be invested 10

as councillors by the king, after conferring upon

them gifts, and other tokens indicative of respect, that they may

(become fit to) attend or sit in the meeting or assembly, sabhdsadah.

Although the expression ‘accomplished by learning and study’

hasbeen used without particulmsation, still Brahmanas only (are meant). IS

As says Katyayana
1.:—"Moreover, he (i. e. the king), accompanied

by assessors or councillors, who are steady, special scholars, of high

parentage, and who are the best of Brdhmmas, who are clever in inter-

preting the meaning of Dharma S'dstra, and who are accomplished

in politics.’’ 20

Those to be selected, moreover, should be three, the

plural having been used with a (special) purpose ; and also there being

a text of ManU2
vis

•
—
"In the place where three Brahmanas, versed in

the Vedas, sit down ” Brhaspatl 5

,
however, intimating that the

councillors should be seven, Gve, or three, observes * "Where, Vtprds 25

(Brdbman3<j) knowing the usage of the people and the Vedas, as well as

the law, and being either seven, five, or even three, are sitting, that

assembly is eqaal (in Sanctity) to a sacrificial assembly’’. It should

not moreover, be supposed that (the words) "accomplished by learning*

and study” and others, are adjectival of Brahmanas referred to in the 30

last verse in (the expression) "along with Brahmanas," it being itnposi-

aible that words having the Nominative and the Instrumental termi-

nation at their end, should be connected as an adjective and the word

qualified (by it), a3 also on account of the possibility of the fault of

repetition beingcommittedby
thense of the expression "by the learned’’, 35

1. Verse 67 2. Ob VIII, 11. S Ch I Verse 11.
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YdjTtacailkya

Moreover, Katy&yana 1

has brought out clearly the distinction

between the Br&hmuns and the Councillors thus :
—“A king attains

heaven, who investigates disputes according to law, with the help of

the Chief Judge, the minister, the religious preceptor, the BrMimanas,

5 and tha Councillors.” There, the distinction is tint the Brdhmanas

are not appointed, while the Councillors are appointed. Hence also

it is said
2
“wlnther appointed or not appointed, he who knows the law

is entitled to speak”.

Among these, those who are appointed should advice the

10 king on the facts as they 6taod, and if he would act otherwise,

then they should dissuade him, otherwise they would be guilty.

KS.tya-ya.ua.
5
has also said:

—“The councillors who follow him, even

when be acta with injustice, are co-sharers with him in it (the injustice)}

therefore the ktng Bhould be warned (advised) by them.” Of the

15 unappointed, however, the sin occurs only when they speak a false-

hood, or do not speak at all ; not when they do not dissuade the king.

As Manu* has said :
—

“ Either the court must'nat be entered, or the

truth must be Bpoken ; a man who either speaks nothing, or speaks

falsely becomes 8inEul (guilty) ” Ripa-U Mitre Cheti, to friends and

20 foes, <§c., in this clause by the (use of the) word cha is indicated that

the court should also have the attendance of a few merchants for the

satisfaction of the people. As says Katyayana.* : ''Attended by a

few tradesmen of good family, free from malice, and possessing

the qualification of high birth, character, age, good behaviour
25 affluence, and family tradition.” (2)

Viramitrodaya.

There, moreover first, m regard to the statement “ along with
learned Brdhman&a” while explaining the learning, the Author discusses
the Bthhmanas

30
1 Yajnavalkya, Verse 2

Srulam, • learning’, t e
,
with the help of the Mimfineh and the

like, un ieralandiog the meaning ; accompanied by that, with the study
ot the Veda and S'&stra, accomplished, ,.e„ possessed. Therefore also
dharmajn&h ,

* who know the law i.«,, who are clever in discriminating
35 the dharma ani the non~dharma% and therefore also who have a

character for truth-speaking. Ye ripau mitre cha sam&h, ‘ who are the
same to foes ant friends alike’ devoid of hatred, anger, etc. those

1 Verso 56 see note 4 on p 636 2 By Narada III. 11. 3. Verse 76.
4 Oh VIII 13 5 Verse 58.
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BMhmanas shoald by the king be made councillors, i e , who will attend

the courts The meaning is that honoar and respect, etc , shoald be

bo ordained for them that they may attend the coart for the deliberations.

By the nse of word eta, ‘ and *, are included the indifferent

By the use of the plnral number, the Author intends the particnlar 5

number stated in other Stnrtis So, moreover, Maun1 “In the place

where sit down three Brhhmanas knowing the Vedas ” Brhaspati1 also

“seven, five, or three may be the Councillors ” Really, however, the

inclusion of the unappomted BrShmanas havmg been stated before, even

apart from those, this verse is intended to direct others to be made 10

councillors Hence it is that the Chief Justice, and the ministers, together

with the Brdhmanas and the Parohita have been stated by Katyayana*.

After premising the investiture, it has been stated “ Attended by a

few merchants of goad family, possessing the qaahficationsof high birth,

character, age, good behaviour and afflaence, and free from malice ” 15

By Maaa* also has been said ^“In transactions between tradesmen and

artisans, and also among persons subsisting on agriunlture, or on the stage,

where a decision is impossible to be reached, it shonld be got done by

the experts in the lifles themeelvea ” This w only indicative. The

point is that whoever is a specialist m a particular matter, by him 20

indeed that matter shoald be got decided

Brhsspati’ mentions persons necessary for (a coart of)justice “ The

king shonld appoint two persons—an accountant, and a scribe—who

know the principles of the science oT words and names, have studied

the lexicons, who are skilful accountants, who are pure, and who are 2o

acquainted with the various alphabets For saramoning and guarding the

witnesses, tbe plaintiff, and the defendant, a truthful and confidential

man shoald be appointed, subject to the authority of the Councillors4.” (2)

S ulapam

The Author mentions the councillors 30

Yajuavalkya, Verse 2 •

Accomplished with the knowledge and the meaning of the Vedas and

tbe study of the Vedas who know the Dharma iustra and who by habit

1 Ch VIII II

2

Ch 1 Verse 21 3 Verse 58

4 This verse ia not found in Haim , sea however Bfbaspsti I £6

See Raghanathji Tarachand va Bank of Bombaj I L , It 34 Bom 72, atp 78

6 Oh I Veraea 14, 15

6 uvimfa
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I Vene 3

ate truth-speakers \ those who are of an even mind towards an enemy as

also to a friend ; such should be appointed councillors.

Katyayana 1 states a special rule: “ He, moreover, accompanied

by councillors, who are steady, special scholars, of high parentage, and

5 who are the best of Brahmanas, who are experts in the Dharma Sdstra, and

are accomplished in the science of polity, along with the chief judge, the

minister, the religious preceptor, the Brahmanas, and the councillors, the

king who investigates disputes, attains heaven, and retains it according

to Dharma.” (2)

10 It has been laid down that ‘the king should administer

juBtice*-, the Author mentions a secondary course
m

YAjnavalkya, Verse 3.

Unable to attend to the administration of justice on
account of other engagements, by a king should be appointed

15 (in_ his place
) to work along with the Councillors, a

Brahmana, knowing all laws.

Mitakshara :—On account of his being engrossed in other

works, vyawaharan apas'yata, unable to attend to the administra-

tion of justice ; nrpena, by a king

;

sabhyaih Saha, along with

20 the Councillors, referred to above, sarvadhannavit, knowing all

laws, all lawB i. e. laws laid down in the S'dstrds, as also the customary

laws ; knows i. e. (considers) discriminates ; such a one is he who
knows all laws ; Brahmana, a Brdhmana, and not a hhatriya or
any other ; niyoktawyah, should be appointed, for deciding disputes.

25 « Moreover, such a one possessing the particular qualities laid

down by Katyayana2 should be made. Says he :
—“He should be

self-restrained3
, high-born, impartial, not overawing, calm, god-fearing,

religious, and devoid of anger.”

1. Verses 67, 68.

2. See Versa G4.

3. The other reading is vigilant.



Tt&Jhatalkya T
Vent 3. J

JHttAIuborl—<•Failing a ISrihmana. 6U

In the absence of a Brdhmana of this description, he should

appoint a Kshatriya, or a Yais'ya, but not a

Page 3. S'ftdra. As says Katyayana

1

:—" Where a

Br.ihmana is not available, he (t. e. the king)

should appoint a Kshatriya, or a Yais'ya who knows the Dharma 5
S'dstra

;

a Sftdra should be avoided by all means.”

By Narada

3

also this very thing has been indicated pro-

minently “Placing beEore him Dharma-S'dstra, and adhering to

the opinion of the Chief Judge, with a calm mind (or concentrated

attention), he should decide suits in due order." ‘Adhering to the 10

opinion of the Chief Judge, i. e. not posting himself in his own
opinion. As in the*erpression, 'the king observes the enemies’ army

with the eyes (la the form) of spies', the term Chief Judge is here

used in its etymological sense. He who questions the plaintiff and

the defendant is a pr&t ; and he who sifts or discriminates their 15

statements, the inconsistent from the consistent along with the

assessors, a vivaka ; he" who is a prdt as well as a vivctta is a

Priidvivaka. Moreover, it has been said:5 “He is called Fradvivaka,

because, after consulting him, the king, in company with the

councillors, decides disputes after an inquiry relevant to the matter 20

at issue.
*7

(3)

Viramitrodaya.

“ Judicial proceedings he should himself personally investigate ”

thus it has been Btated in the last boob. When, however, that is not

possible, the Author mentions a course 25

YajSavalkya, Verses 3.

Owing to being absorbed in concentrating himself upon other

matters and therefore unable to investigate judicial proceedings, by such

a kin", along with the councillors, a BWJhmana knowing all laws aad

roles useful for & lawsuit should be appointed for the purpose of 30

investigating law suits. This is the meaning. Here Katyayana* states a

1. Ver3e67.

2. Oh. 1.35.

3. By Vyisa. See Smrti Ohandrika, P. 17, 1/. 3,

4 Verse 64
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special rule. “ One who is self-controlled, well-born, impartial, not likely

to create distrust, who is firm, afraid of the next world, devoted to religion,

industrious, and devoid of anger.” In the absence of such a Br&hmana,

a Kshatriya, or a Yais'ya should be appointed, so has been stated above.

5 So says Narada' u fhe affairs of the ascetics should he got

determined by only those who are learned in the three lores, as

also of those who are versed m sorcery and witch-craft
; and not

himself, for fear of creating resentment.” The meaning is that those

from whose anger there may occur danger, the investigation of ( the

10 disputes of) these should be caused to be made through men of their

hind alone.

Even when a determination is made by himself, the co-operation

of the Chief Judge is certainly contemplated. S</ observes Hatada* i

“Placing before him the Dhzrma-S Astra, and addhermg to the opinion

15 of the Chief Judge, he should decide suitB ia due order, with a calm,

t.e , concentrated mind.” (3).

S ulapam

When the investigation of disputes is not

himself personally, the Author states a course

YajRavalkya, Verse 3

possible to be made by

One knowing well all laws t e of the country, the caste, and the
rest In the absence of a proper BrShmana, a Kshatnya, or a Vaisya
may evon bo appointed, as says Katyayana’ **

if a learned Brahraana bo
not available, one may appoint there a Kshatriya, or a Vaisya who

55 ka&irw ti& ZXhwvHW sfsim, s sadrs, .svw rrfoicrfrf avoid with effort " 8o
also Mann* “A Brita.™ who aubsrsts „„lr by th„ nnm0 hu
«rt.b«Q.ot oni who merely call, himself „ Brehmana, may interpret
, h. la* of tho king, but ..m . Sudra. Of that ki„e aiJnl3.

tratlon of whose laws is made by a Suilr** . ,, , ,

30 (low)HU . cow In tho mud. " (3)
' tb° ki "edom w‘>> ‘>°k

I. Not found la NSr&dt, Imt

S. Ch L 35

*«e Bjbasputl, I "7

3 Vcrec 07,
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Verse 4. J

'

The Chief Judge and the other councillors if out of passion &c.

decide a dispute in departure from the dictates of the Smrtis, then

what should a king do ? so the Author says

Yajnavalkya, Verse 4

4. Out of passion, avarice, or even through fear, 5

councillors acting in departure from the rules of the Smrtis

or from a similar cause, should each be separately punished

with a fine double of that in dispute.

Mitakshara:—'Moreover, the aforesaid Sabhyah, councillors,

on account of the uncontrolled away of Ra]a£ or passion, being 10

affected by it, ragat,<?«/ of passion,
ue., on accountof excessive attach-

ment; lobhat,from avarice, ue., on accountof excess in greed ; bhayat,

from fear,
or on account of excessive tribulation, smrtyapetam, in

departure from the Smrtis i.e. opposed to the Smrtis. The term Adi

or from a similar cause, indicates doing something which is a 15

deviation from custom; prthak prthak, severally, each one severally.

Vivadat, of that in dispute, of the amount accruing as damages on

account of a defeat in the suit; Should be punished with a double

of the fine, dwigunam damam ; not however (double) of the amount

which is the subject matter of dispute. If it were so, there would 20

be the possibility of an absence of fine in disputes regarding

adultery or seduction and the like. The use of the words passion,

avarice and fear is to limit the double fine to ( the cases of ) passion

&c. only, and not to (extend it to the case of) ignorance, mistake <£c

Moreover, let it not be supposed in consequence of the 25

text of Gautama*- viz.
l<
a king has power

* [ P. 3. L. 160 over all, excepting "Brahmanas,’’ that Brdhmanas,

are exempt from punishment, as the text is

«

intended to be eulogistic only.

As to what has been said1 vis., ‘that he (t e. a Brdhmana, 30

should be exempted by the king from six (punishments), viz. that

he should not be killed, imprisoned, punished, exiled, deported or

1. The second ot the three qualities r»s, Satca, Itajaund Tartar.

2. Gautama ll, 1.

3.
Gautama VIII. 15,13.
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Y&^navalhja

made destitute (deprived of his effects),' that holds in the case of one 1

“ who is a well-read scholar, one who knows the usages of the

people, who is versed m the Vedas and the Yedangas, who is an

expert in the art of controversy (or in expounding controversial

5 points), in History and the Puranas, who is a constant student of the

same, and who follows them in life who is purified by the forty eight

purificatory ceremonies,
2 who devoutly observes the three duties

3

,

or one who has been trained in the six
4 customary duties of life

”

Thus it (t e the exemption) applies only to one who has acquired a

10 versatility of knowledge as detailed above and not to any Brahmana

merely as such (4)

Viraraitrodaya

For the Councillors giving an unjust decision, punishment should

be administered by the King
, so the Author says

15 Yajnavalkya Verse 4

On account of being oppressed by passion, etc , in departure from

tbe Smrtts, t e
,
opposed to the Smrtts—by the use of the word ddi, etc

,

‘opposed to the usage of the country’ <Lc also should beincluded Sai&ydh,

‘Councillors’, for the purpose of investigation appointed to the

20 assembly, as far as the Chief Judge, pfthak prthak, ‘ separately ’ each

one, cicdddt, * of that in dispute, consequent upon a defeat in the dispute

under consideration, from the penalty in the form of an imposition of a

money fine, dtoigunam damam >
* double the penalty ’, dandydh ,

4 should

be punished’, t e
,
should he made to pay.

2o By the ubo of the word apt, 1 ot also aie included thOBe not
known So Bays Katyayana* “ After correctly comprehending the
result of the euit, the Councillor should then speak , otherwise one muat
*not Bpeak , he who speaks gets twice the penalty By reason of the

1 Gautama VIII 4-11

2 r» Gautama details these at Ch VIII 14-22

5 These mb study, sacrifice and almsgiving (awg iryKuypnfq)
4 These are the three last with the addition of 3igrmurW3nfaa'

6 l

Teaching officiating at a eacilGce, and receiving gifts Soo YajTiava'fya 1 118,

6 Verse 80 81
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Vent 5 J

fault of the Councillor, whatever la lost, should be replaced by the
Councillor aa it was before , a dispute, however, when settled by the

disputants themselves, one should not investigate ”

Thus what has been decided after a proper deliberation may be

considered again, and no penally (should be imposed) out of irritation 5
due to the defeat of the plaintiff

There, “ Councillors declaring an uDjust decision, and similarly

those who subsist on bribes, as also those who aro guilty of a Breach of

Trust, all these must certainly be banished ”, the (rule of) punishment
thuB declared by Brhaspati should be observed. (4) 10

S nlpapi

^
Yajfiyavalkya Verse 4

These the councillors declaring falsely, should each be punished

with the penalty double that for the defeated party By the use of the

word apt ‘even’ is included one digressing away from the judicial 15

proceeding (4)

The Author mentions the nature of a Vyawahara

Yajnavalkya, Verse 5

If one injured by others in a way which is a violation

of the (laws of) Smrtis and usage, informs the king:, that 20

becomes a (fit) subject for a Judicial Proceeding (5)

Mitakshara —Margena, m a tcay, opposed to legal

science and general usage paraih, by others,

Subject-Matter adharshltah injured
,
t e attacked , which, rajfle

of a suit to the king, or to the Chief Judge, avedayaii, 25

informs, t e respectfully complains, Chet in case,

of that, tad, which farms tbe complaint, is the subject matter of a

ludicial proceeding, Vyawaharapadam Vyawahara or *judicial a

proceeding is that which has for its component parts, the plaint,

the answer, the doubt, reasons, deductions, tbe evidence, the decision 30

and the reasons thereof ,
its pada, its (i e of Vyawahara) subject

This is its general definition

That (Vyawahdra) morever, is twofold a plaint founded on

suspicion, and a plaint founded on facts As =ays Narada1 —f< A

l I 27
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[

Ydjmcall-ya
Verse S

plaint is known to be of two kinds ; a plaint founded on suspicion,

and a plaint founded on facts ; (on) suspicion in consequence of

(defendant’s keeping) bad company
;
(on) facts, when the stolen goods

have come to light”. By fJodha is meant, the goods Btolen or any

5 other evidence (thereof). By “ goods coming to light ”, therefore

is meaut, tracing (the offence) by circumstantial or direct proof.

A plaint founded on facts is moreover two-fold
; (1) Containing

the statement of a denial j
and (2) containing the statement of an

active wrong (by the defendant). As e. g. " Having taken gold &c.

10 from me, he (the defendant) does not give it back”, ‘'He (the

defendant) deprives me of my land &c/' Katyayana1 also has

said *•
—“who does not himself wish to do what is just, or does an

unjust act.” *

This (PyatcaMra) moreover is divisible into 18 kind?. As

15 sayB Mantlh—“Of these (1) the first is the Re-

* Page 4. covery of debts
; (2) Deposit, (3) Sole without

ownership, (4) Concerns of several partners

together, (*>) and Resumption of gifts. (G) Non-payment of wages,

(7) Breach of contract, (8) Rescission of sale and purchase, (9) Disputes

20 between the owner (of cattle) and his servants; (10) the law of

Boundrydisputes, (11) Assault, (12) and Slander; (13) Theft,

(14) Heinous offences. (15) Adultery or seduction; (1G) Duties of

husband and wife ; (17) Partition ; (18) nnd Gambling and betting.

These are in this world the eighteen topics of Judicial Proceedings.

25 Even these have become multiplied into many more by the varieties

of the points at issue. Aa says Narada5 :
—

“Their branches amount
to one hundred nnd eight. It (a judicial proceeding) is said to have
a hundred branches on account of the multifariouiwAw of human

* transactions.*'

30 The author points out that by the expression 'if lie informs
the ling’ is meant, lie himself voluntarily goes and informs, and not
un ler instigation or the king or his servants. As says Maim' :

" Neither the king or any servant of his shall theimolve- cause nn

1- V«rn lav. mi"! It iSQll^r rcvUnj.

3 I. iO.

Z. Ch. VIII. 4-7.

4. Ch. VUI.43.
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action (lawsuit) t* Btarted . or hush aP one that h “3 br°',ght

bv another.” 1 P&raih, by others, i e by one, two, or many others,

the Author indicates hereby that n dispute may arise between one min,

and one, two, or many men. The text o£ Narada mz- Men con-

versant with law lay down that disputes between one and many, with

women, and with servants, are inadmissible as a suit refers to Bnits

having different causes of action
. .

By the expression ‘informs the ting’ is also meant that clad

m a decent or simple dress, the plaintiff should inform the kfflg when

questioned by him When the complaint is proper, (.. e according

to law), then the summoning of the defendant by sending a Seal &c ,

and the non-summoning of those that are beyond the court s jurisdic-

tion, or exempt from* it (as being afflicted with disease being evident

from the context, has not been expressly mentioned This,

moreover, has been clearly laid down in another Smrtl

“At the (proper) time, he (. e the fang or his proxy) should

thus inquire of the applicant
5 standing and speaking before him

V v
* nr suit for, and what ia your grievance ? Don t fear,

W '

(/man 1 By whom, where, when and for what (have

you tan) troubled? Thus should he ask one who has come

^ . Thn<? interrogated, what he speaks (ns his

10 ^
J the Z) shonid consider along With the

Councillors and the BrfLhmanas i and if the complaint be proper or

"ding to law, (an order— ‘he seal, ora messenger,

should be
^„

8"““
d

0“

0t cause' tote summoned a person who is

"
afflicled with a disease, a minor, the old, one in

difficulty and one engaged in (religions) duties ;

(nor) a person who would suffer great loss* if be

were summoned, a person afflicted With pain 80

(caused by the separation of relations) persons

Lo'a service, or in celebrating festivals , the

10

15

20

25

Cases where Bum

mOns may or

may not issue

oncrossed in theAgtpQ IQ LI1C *xtu0 n oci T T - ~~~

ttaa ...'o-hoid h, aeept .pW P»»“»> ^
2
s“

,
:
irzr.”.

8

pi«i. — >» «““

6
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intoxicated persons possessed by evil spirits idiots or the insane

:

the aggrieved, or persons who are dependents
;

(nor) a young and

helpless woman, a high-born lady, a woman recently delivered, a maiden

belonging to the highest tribe; (because) these females are declared to be

5 dependent on their tribes. *A summons is allowed against women

upon whom their families are dependent, profli-

Exceptions. gate women, and those who are prostitutes, as

also against snch as are of low birth or are

degraded. Taking into consideration the time and the place, as also

10 the importance or otherwise of the cause, the king may cause even the

infirm &c. to be summoned and brought comfortably by means of

conveyances. He may even summon, in weighty matters, hermits

and the like, who have retired into the woods, after3 notice of the

complaint
3
taking care however that he thereby does not give any

15 offence.”

The law of arrests which is plain in itself, has been laid down

by Narada4 :
—“A plaintiff should arrest a

Arrest. defendant who absconds when the cause is about

to be tried, and one who disregards the plaintiff’s

20 words, until the legal summons has been issued. Confinement to a

place, arrest for a limited time, restrictions regard-

Tbe four-fold di- ing travelling, and prohibition from a specific act

;

vision of arrests, this is the fourfold division of arrests. One
subjected to an arre3t must not transgress

25 it. IE one arrested at a time proper for arrests transgresses

his arrest, he should be punished. One who, iu causing an
arrest, acts improperly, shall also be liable to punishment. One
arrested while crossing a river, or in a forest, or in a bad country, or
during a great calamity, or while in similar predicaments, commits no

80 - fault by transgressing his arrest One about to marry, one oppressed
by a disease, one about to offer a sacrifice, one afflicted by a calamity,
ns also one (already) accused by another, nod one engaged in the king’s
service ;

(as also) cowherds engaged in tending cattle, cultivators in

1. V«i!ci 0J,88.

S. ‘At iWrM,.,, .»a bjr mow. of oonv.j.ooe,'
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the act of sowing the crops, artisans while engaged in their own
Occupations, and warnors during warfare

Arrest means a restraint by the king’s orders The weak and
others (exempted) shall depute their son or some

*Page 5. other relative , and these (relatives) will not 5

become liable for speaking without authority for

another, as will be seen from the text of Narada

1

‘ He, who is

not either the brother, the father, or the son, nor is one acting under

an order or authority of another, and speaks for him, deserves

punishment , as does he who makes contradictory statements in 10

judicial proceedings ” (o)

Viramitrodaya

The investigation of a Judicial Proceeding ( Vyavahdra) Being

dependent on the knowledge of the subject of a judicial proceeding

( VyataMra viahaya-yitfoa )
the Author mentions generally the subject 15

of a Vyavahdra

Yaj5avalky3, Verse 6

M&rgena 1 by a way * e , means which is outside the and

good usage ,
parcur&dkarshitah, 4 by others injured *, i e

,
outraged ,

rdjfle, * to the king \ of the attack by another, dcedayalt , ‘informs % tat, 20
• that \ then becomes vyavaidratya padam,

* the subject for a jadicia!

proceeding such bb the Recovery of Debts and the like.

By the use of the word thtt *if\ it has been indicated that the

initiation of a diBpnte should not be started by himself That has been

Btated by ManaJ “Neither the king nor any servant of hie shall 25

themselves canse any action (law suit) to be started, or hnsh tip one that

has been bronght by another ” The reading yad\ * which is approved

of Mis ra and others Which, e g , the Recovery of Debts and the like.,

he informs that should be utilised

The plural in paraxh * by others *, is where the matter at issue is 30

one Where, however, the points at isane are different, the text of

Narada4 applies “Of one with many, against women, or against

agents a dispute is admissible ”

1 Ch 31 23,

9 In the place of (^1,)

2 Ch VTII 43

4 Ch II 12 first ipinrt«r
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By the usa of the word hi, ‘indeed’ it is intended that what ha*

been complained of, mast necessarily be investigated. There, Brbaspati*

mentions a special rule “ The preceptor and the pupil, the father and

the son, the husband and the wife, the master and servant, of these

5 wh fl o brought together, a dispute is not permissible. Of one with many,

With women, and with servants, a dispute is inadmissible, as has been

declared by the learned. That which has been excluded by the king, as

%!so that which is likely to be against the interests of the citizens, or of

the nation in entirety, as also similarly of the subjects. Others also as

10 are antagonistic to (the interests of) the City, village, and the people IQ

general, all such disputes have been declared as ma Imissible.”

That subject of a judicial proceeding, moreover, generally is of

two kinds, from a plaint founded od suspicion, and a plaint founded on

certainty. A plaint, moreover, is two-fold, m the form of an assertion

IB and in the form of a denial ; as ‘ my gold has been taken away by him

&pd ‘ Having taken money as a loan from me, he does not give.’ As

Katyayana8 —“ What is jast, he himself does not wish to do, or

whodoes what is unjust ”, Mauu* particularly classifies the topics fora

judicial proceeding thus “ Of these, (1) the first is the recovery of debts,

20 (2) deposits, (3) sale without ownership, (4) concerns of several partners

together, (5) and resumption of gifts, (6) non-payment of wages,

(1) breach of contract, (8) rescission of sale and purchase, (9) disputes

between the owner (of cattle) and the cowherds, (10) the law of boundary

disputes, (11) assault, (12) slander, (13) thett, (14) heinous offences,

25 (15) adultery or seduction, (16) duties of husband and wife,

(17) partition, (18) gambling and betting ; these are in this world the
eighteen topics of Judicial Proceedings.” (5).

S ulapam
Yajuaralkya, Verse 5

In a way outside the Smrlts and good usage, one pursued by another,
either monetarily or bodily, one complains when troubled, that is the

tpoint for the investigation by a Judicial Proceeding That is of eighteen
kinds so says Mann' "Of tk.se ( 1) the first u the recovery of debts, (2)
deposit. (3) sale without ownership, (4) concerns of several partners
together (5) and resumption of gifts, (6) Non payment of wages, (7)

> breach of contract. (8) rescission of sale and purchase. (9) disputes
between the owner (ot cattle) and the cow-herd, (10) the law of boundary
dUputee, (11) assault, (12) slander, (13) theft, (14) hemous offences, (15)
adultery or eedoeilon, ( 16) duties of husband and wife, (17) partition;

1. See Nirada II 12, last quarter
~

2. Vme 130,
7 Oh VIII 4-7,
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(18) &nd gambling and betting, these are in this world, eighteen topics of
a Judicial Proceeding

By the expression if he ‘informs’, is meant that by himself a
dispute should not be started Brabaspati states a special rule, ‘ The
preceptor and the pupil, the father and the son the master and servant 5
of these if brought in conflict together, a judicial trial cannot be
admitted ’ (5)

When the defendant is brought by one of the (three) modes

vtz
t
by the signet, the written order, or the messenger, what further

should be done ? So the Author replies 10

Yajnavalkya, Verse 6.

In the presence of the defendant should he reduced

to writing whatever is alleged hy the plaintiff, and marked
with the year, the month, the fortnight, the day, the name,

the caste, and the like 15

Mltakshara •—What IS asked [or is the arfcfta, (the relief

sought) the object to be accomplished , and a plaintiff (Arlh) is the

que who sets it up His opponent is pratyarthi, the defendant

Before, agratah, tasya, (of) Aim, ie, in the

The Cbarac presence of bun,lekhyam, shouldbe written, should 20

temtics of a be reduced to writing Yatha, whatever, in which

Plaint mode z e as alleged before at the time of making

the first complaint ,
and not otherwise

, for in

that case on the ground of departure (from the first complaint) the

trial would be vitiated For1 "one who alters his former statement, 25

one who shuns the judicial proceeding, one who does not put in an

appearance, one who makes no reply, as also one who absconds after

being summoned, these are the five varieties of a faulty (Hina)

litigant
”

1 huradft II 33 Kfityayana 8tate3 the several amercement* tot

these, thus see verse 202

3nn ft <t<at^5T i ?iqt*Pn ^ n
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The allegations of the plaintiff having been once reduced to

writing at the time of the first comp'aint, it

P 5 L 9 might be said that writing it over again would

be meaningless so the Author says Sama
5 masetyadl, year, month $c —marked with the year, month,

fortnight date day &c as also bearing the names of the plaintiff and

the defendant, and their castes such as Brahmana &c By the word

Adi, 4c , are also included the amount, the quantity, place, time,

reason for forbearance1 and the like (Adim) As has been said2

10 * That is termed a plaint or complaint which is presented or

made to the king, and which contains (the Artha)

P 5 L. 13 the cause of action which is in accordance with

the law, which is complete and devoid of

conEunon, which contains the point at issue, jvhicb is couched m
15 significant language, and which is consistent with the claim made

out
, (which is) intelligible, not inconsistant, certain, capable of proof,

concise yet bringing out the whole cause of action, not impossible in

regard to place or time
,
which contains the year, the season, the

month, the fortnight, the day, the time the country and the particular

20 district, the village, the house or dwelling place, the point at issue,

the designation, the caste, the personal description and age ,
which

contains the measure and quantity oE the object to be secured, the

names of the plaintiff himself and of the defendant, and (which is)

marked with the names of the ancestors of himself and of the defendant

25 rcpectively, os also with the names of kings
,

(which contains) the

cause1 of forbearance and the injury done to self (the plaintiff) , m
which are mentioned (the names of) the grantee and the grantor

u

BhQihO, is the same as PraliyA or PaUha It has no other meaning
Tl e point to be noted is that at the time of the first complaint, only

30 the cause of action is written, while in the pre ence of the defendant,
*tbe year, the month, and other particulars are written

Although the specification of the year is not necessary in all

proceedings still it is essential m trials concerning
P. 5 L. 19 deposits or pledge* gifts, and pales, on account

35 of the text.3
“In tlic case of pledges, gifts, or

1 ^TOTfsTT—Reaton for forbearance—* # «) ere the salt it apparently
ferongH after the proper time,

j laictiff Ui to explain the delay
2 lUlambLatU refer* to thli m the text of Sarada hat it 1* rot foan 1 there
3 T»,n II 23
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sales, prior transactions have preponderance”. And also m money

disputes, such as in a case where a certain definite amount was

brrrowcd by a certain person and was repaid in the same year, and

again in another year the same amount was borrowed by the same

person, but on demand he sets up repayment, the utility of the 5

prescribed rule would be that payment and repayment in another

year would be proved. The same (rule) would opply in the case of

months. The provisions regarding (the specification oE) country,

place &c. however, apply only in transactions concerning immovables,

on account oE the (Eollowing) text.
1
: "In suits for immovable 10

property, these ten (particulars) should be entered in the plaint viz.

the province, the village or town, so also the particular site, the caste

and names (o£ plaintiff and deEendant), the names oE neighbours, the

measurement and (descriptive) name oE the field, the names of the father,

the grand-lather &c. as also a description of former kings. ’’ Country, 15

e. g. Central Province &c ; Place or village such aa Vanin asi &c ,

Particular site i e. house, field &c. oE the same village (town) properly

identified and marked out by the specification of boundaries on the East,

West, &c. Caste—i. e. of plaintiff and defendant such as Brahmana &c.

Name—-i. e. Devadatta &c Neighbours t . e. people residing on the 20

adjoining land. Measurement i. e. of land such as a nivariana2
,

Name of the field—such as—a rice field, or a rotation-crop

field ;
black-field, white-field &c. And also names of the father and

grandfather of the plaintiff and the defendant ; and also a specification

of names of the three previous 'lings. Tbe object intended is that 25

the year, month &c , in each transaction should be written as much

aaly as is necessary ior that transaction.

Such being the characteristics of a plaint, those (plaints)

which are wanting in these essentials, but present

* Pa (re G. an illusory appearance o£ a plaint, are evidently 30
vicious plaints, acd so vicious plaints, have not

been separately mentioned by the Lord of Yogis3
( Yogis'tcara).

Others4 have mentioned for the sake of (greater) clearness:

“
'pkg k;n cr should discard a vicious plaint, which, is impossible, does

J 1 of 127,128 2. £ «. 2Qjoda

3 » *. the sage Yaj%*vaU>ja^

4 see Brliaspati Id. 6,0, 10, &n-J Katyayana 160.
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not di=clo3“ any injury (to plaintiff) 13 meaningless or causeless,

cannot be proved, and which is contradictory * Impossible as eg
* the defendant having taken my hare’s born, does not *etarn it,

’

Containing or di'closimj no injury, as eg 1
the defendant move3

5 about in hi8 honse in the light of the lamp of my house
”

Vramng,e*s i e devoid of a definite meaning^ g la, cba, ta,

ta pa, js, da, da, ba, &c Causeless, as e g. this Devadatta reads in n

charming voice near my hous<* &c Ineapabh of proof, as eg “I

was ridiculed by Devadatta with the knitting of his brows ”
, this is

10 incapable of proof on account oE the impossibility oE the means (to

prove it) Having a transitory character, (there is) no possibility oE

(obtaining) a witness ranch le«sa writing , nor, b»ing trifling, would

U (the fact) be amenabla to an ordeal Contradictory, as eg "I was

abns*d by a dnmb man ” &c Or such as are opposed to the (nsage

1 a of the) town, nation Ac

These arc refutable by their very nature, and therefore are

not specified Even here
,l
the impossible Ac

L* A arc se’ected as illustrations for the sake of

explanation,* that too does not put away a

20 p’aint which is a combination of several counts * All the following

plaints are declared as inadmissible, rr that which is prohibited by

the king, which is hostile to th* (interests of) citiz-ns or to the whole

nation, or to th* ministers , as also others which are hostile to the

usages or tlie city, town or eminent citizens”

It hxs been said above that “ a complaint which joins together

n
several causes of action is not allowed *

,
but

E 1 there woull b* no fault in such a ci«c, if it is

,

c*pre«dy describe 1 ns a plaint ‘mixed np of
mwv obj^ts it b*mg unobjec'ionabl* to allege that ' mv
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I£ it be said that n plaint becomes vicious on account of

mixing together several counts in suits for ‘the recovery of debts’ &c,

that too will not hold. For, the plaint fa aUowable which oonUm

averments like the following, via. ’ He borrowed my rupees a

interest’ ‘I delivered gold into his hand' and he deprives me of 5

my field’’ Only (in such cases) on account of a difference in the

caLesot action file trials are held separately in succession and not all

, a • ’K‘\tvS.V3'K3;

1

•

11 A king, desirou3 o£ arriving at

together. As s
y admit even that plaint which contains

^t'f’Th^Sh »
“ coTrmity with the principles of 10

several counts b h
. o£ the ru ,e is ,

that a plaint containing

several counts^will not be allowed to be established in all the counts

at one and the same time.

The word (ArlKO plaintiff, includes his
_

son, grandson

. ,
°

have a common interest. One special y appointed 15

&C
"

r

7
i, also presumed to have an identity of interest on

as an agent, is also P
0™rain v to the text'— ‘If one is

account of the “Pi™1

J b
"
cho3En by tbe defendant as his

deputed by the P'
1 ®

orM u regarded as that of the party for

representative, his su
d „ xho succes3 or defeat of

'
-rssturiSSrsrz =

revised and corrected by rubbing off and rewriting,

it should be written down upon a paper, according

. ol Katyaya,na,3 viz. " The PradvMka or

to the following * down ,he plaintiff's statement, as made

the Chief Judge
Qn a bMrd jn white chalk, and then on a

by him in his °wn
en revised.” The revision and correction should

paper, after it has ^ answar £o£ tba defendant) has not been

be made only W’ 1

'
otherwise there is the fear of the

filed, and not ’

proceeding never endm„.

1 Verse 137.

2 .
Of N&radft I. 22.

3. Verse 13l-

20
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Ilenc1 Narada5 his said :
“ He ( * e. the Judge) may male

corrections in the comp’am ant’s first complaint so long as the answer is

not received, being stopped by tli° answer, the correction should cen^e.*’

If the Councillors cans** an answer to be filed without rcvi°ing the

r
> phintifi s first complaint, then the Councillors should be punished

acco-dmg to the punishment laid down in the text5 (RAgttl'obhtti

“out of pa*Mon, avarice <ic”, and the trial should be re-commenced

by the king, commencing with the Bolemn affirmation.
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grandson of such and snch, the son of Bach and such and by name such
and aiicb, within the territory of such and such a king, eotnacb qaantifcy

of gold was taken as a loan, for the repayment of that, a demaad was
Dot made by mo apto each and each a time cat of regard for hie
friendship , or wag demanded m the last year, 4c

,
thus, containing a

these and like recitals comes to be the body of the written complaint to the
king. Bat there, ‘yon owe me a hundred of gold, you having obtained from
me as macb amount as a loan’, is the body ot the Plaint, 'Yon should
give’, is the expression of the relief, while the rest is useful for a decision

Thus, where as much portion of the complaint becomes established, so 10

much should be stated by the Plaintiffm the plaint, and be caused to be

written by the king, otherwise it should be noted that there may be the

fanlt of an undisclosed proof The magnitude of the amount as also an

excessive cause of trouble may also be included in addition Ic regard to

that also, justice which is asked for, must be included in the first la

information.

« By the plaintiff ’—this is where it is possible. When, however, he

is not available, says Narada

1

“ If one be deputed by the claimant, or

chosen as hts representative by the defendant, he for whom he speaks,

of those shall be the victory or defeat (22) He, who is not either the 2D
brother, the* father, or the son, nor ta one acting under an order or

authority of another, and speaks for him, deserves punishment , as does

he who makeB contradictory statements in judicial proceedings ” (23)

Brhaspati3 “ For persona of immatare intellect, for the dull, the

intoxicated, the old, the women ond for persons suffering from a 25
disease, one may depose for a plaint or an answer, even though the man
may not have been appointed ”

In some cases, however, Katyayana1 prombits an agent thus

“In accusations for Br&hmicide, drunkenness, theft, sexual intercourse

with the preceptor’s wife, a representative is not allowed, and even in 3o
similar other accusations such as, for homicide, theft cnm con with

others’ wives, eating the uneatable, as also abdnction and despoiling .

of a maiden , for abase, false measures, similarly for hatred against the

king, a representative must not he permitted to be given , the Actor
mast plead in person ’’

gg

The duties preceding the plaint, either of the king, or of the
Complainant, being too well known in other Smylts have not been stated

1 Intr , Ch II 22 25

3 Versea 93, 91, 9a

2 Chll 34
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L Verse 0

by the Author of this work e.g
, says Katyayana

1

,
“ When a

party is in possession of a thing seized by him, a trial should not be

atarted by the king , it should either be restored to him, or it should be

deposited with a third party ” And Narada* * One who absconds when

5 the cause ib to proceed, wbo disregards the plaintiff’s words, such a

defendant the plaintiff may arrest, pending the summons being

served (47) If one arrested at a time proper for arrests, transgresses

his arrest, he should be punished. One who, in causing an arrest, acts

improperly shall be liable to punishment” (51) Also, ‘ One arrested

10 while crossing & river, or m a forest, or in a bad country, or during a

great calamity, or while in similar predicaments, commits no fault by

transgressing his arrest ” (40) So, “One about to marry, one oppressed

by a disease, one about to perform a sactifice, one afflicted by a calamity,

as also one who is accused under the law, as also o<e engaged in sowing

15 operations (o2) Cowherds engaged m tending cattle, cultivators in the

act of gathering the crops, artisans also daring the period while engaged

in their occupations, and warriors during warfare (53) One who has

not yet arrived at years of discretion , a messenger, one about to give

alms, one engaged in a vow, those in difficulties also must not be

20 arrested, nor should the king summon them” (54)

Here, the excellence of the Plamt is ‘ brief in words, bat neb in

meaning * as stated by Brbaspati* and others

Of the faults such as stated id the text4 ‘ Impossible, faulty,

meaningless, causeless ” and the like, and their absence has been

25 indicated by tbe prehx An in the expression A tedtlam, ‘alleged’} these

moreover through fear of swelling the treatise are not being

expanded here

Plaintiff however, most not depose contrary to his first informa-
tion, as says Brhaspati That matter, moreover, which one alleges, one

30 must not change in form , nor shoull ho rosort to another alternative ,

t If he resorts he is (deemei to be) defeated in regard to the first”
Before, however, the investigation commences there is no loss to the
plaintiff deposing more or less That says Narada* “ Before the
answer to the plamt has been tendered by the defendant the plaintiff

35 may amen! his own statements eo long as there is no eight of the

1 Verse X 0

3 Cb II[ fl

6 Cb H 7

2 II 47, 40-54

4 Of Kltytjana Verio 140
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answer. Of one who has been blocked by an answer, all writing ceases"

Here the word answer re nsei in the sense of the commencement of the

investigation v.de the tort of Brhaspat,' “When both parties have

submitted their statements in writing ant the investigation of the troth

has commence 1, he who deposes there improperly does not lose the 6

point. When the answer to the plaint has been Sled and the invest,ga-

L has been entered upon.^thn^ments of

through cunning, a statement ,s not made by the plaintiff, but is offered

in the midst of the answer, that may be accepted for both tthat

hpsiril written and also purified and considered

Regarding purification says Vylsa “With n white chalk on

a board and in the absence of a board, on the ground one should write

and after revision anjedefect nr soperfimty, it should theresfter be entered

t » °For the falsification of record, Katyayana*. elates a 15

i

,

p p
! Oo0 „ho writes anything else than what is stated by the

plaintiff or^by the^defe'ndant, the king following the law ahon.d punish

such a one as a thiol*” (6)

S ulapam

• Of four feet is this Judicial Proceeding *, so the Author will state

hsrealte?, of tU the first, of the foot dealing with the Plaint, the Author

stateB
Yajnavalkya Verse 6

Of a Plaint the substance of which is known can alone a reply be

“therefore ln the presence of the opponent the plaint ehonld be
possible therefore, *

_^^ must thB Pm.nt so it has
caused t

. , t hou [d be written the yenr, the month &o In the

been stated In^ plaint

^^ ^^^ p0Int at issue,

mm.W objects, the quantity, and similarly one’s name specified in

another Srarti*

20

>IUI bl —
-—- Tbe

1
. j ,.n SR T, 131 cites this teat as of Katyayana where the

Smrtl Chandrika ^ ’jj, K,„', compilation of Katyayana al<0 gives the .

reading is flWR’T’o fwi " 2q
game reading V6 '8

t

“'
33

'

o( Md referred to in tfce MUabsh&ra

\

e ’

t ^ted
Pm Viramitrodayt, and 6 ulapam, who cites the text of

nnder the text
aee &l3Q tlie text of Vyasa farther on at 1 12

Kalyajana, p
^ 1Q3 Thl9 test 18 clted as tha text of Brhaipati in SmUi

ow„V „d
J
th. sad ha« 13 «" '

^

<b 49
'

’• “>

\ T’."of

13

ihVy“» Vetse U5
'

lb “ ",a‘”s U '"‘I™’' srww



660 Sulapinl—Right to begin. r YdjhavaVcya

[ Vent 7 (X)

Who will have the position of a plaintiff? ^So Narada1 says,

“He who has had greater trouble, or whose object is of greater magnitude,

to him should be given the right to begin as a plaintiff, and not the one

(necessarily) who lodges the information first/’ BrhaspatiZ states the

5 characteristics of a Plaint : “They know a plaint to have five points, viz,

free from the faults regarding a declaration, with the point which is

susceptible of proof, accompanied by good arguments, precise, and well-

established1 among the people. (6). Brief in words, rich in meaning,

absolutely freo from ambiguity and confusion, devoid of conflicting

10 arguments, and capable of meeting the opponent’s arguments.

Kltyayana4 states a special rule : “The Judge should cause to be

written the first information as originally deposed on a board with a white

chalk, and then on a parchment after it is corrected.” (6).

t

Thus after the plaintiff’s revised complaint baa been written

15 down upon paper, what should be done ? so the Author says

Yajiiavalkya, Verses 7 (1).

, Of the defendant, who has heard the plaint, the

answer should he taken down in writing, in the presence of

the plaintiff or the complainant. 7 (i).

20 Mitakshara S'rutartha i. <?. the defendant—is one by

whom the substance of the plaint has been heard.

The Answer. S'ruto; of that the answer. It is called the

answer or replication because it appears after the

plaintiff’s complaint. Le'khyam, should hi taken down in writing,

25 i. e. should be reduced to writing.

In the presence of Sannidhau ,'o/ the first informant, pfirva-
*{ u ‘uTt jJiTrm'i.VK. j. t. ticut Vnm. An answer "is that widen

•tis a refutation of the complaint of the plaintiff. As has been said':

1. Not fjnnd In .Vara.li, bat this li cited u * text of Katyayana,
(V. 152) In wrnr end other workr,

2. Ch. III. Verici 5, 6, cited In Iteghnnanden* p. 12 (Jolly).

5. R v.

4 V «tii l2h.

5. Df Pi»|*i»tl. Bee Enjftlclendrlka p. 42. 1. SO.
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Vine 7 (l

)

J

“Men verged ig law consider that an answer, which covers (the points

raised in) the plaint, is concise, unambiguous, not inconsistent, and is

eaeily intelligible without an explanation ” Which

*P 7 coiers the points in the plaint i e is capable o£

refuting it Concise l e according to ( the rules o

of) justice, not inconsistent with justice Unambiguous i e free from

doubt Not inconsistent t e not contradicting statements made

before and after Not intelligible icilhoul an explanation, i e the

meaning of which requires an explanation on account of the use of

obscure words, or on account of the implication or express use of 10

cases and compounds (which are) difficult to split up or by reason of the

use of expressions (current only) in the language of foreign countries

That which is not so tainted is called a proper answer.
^

P. 7 L 4 That, moreover, is four-fold viz admis*

sion, denial, confession and avoidance and former 35

FourEold answer judgment or res judicata As says Katyayana 1

“An answer is fourfold viz by pleading the truth

or the falsehood (of the plaint), or by setting up a special plea, or a

decision in a former judicial proceeding
* Of these an example of

the answer by admission, Sampratipattih
,
may be found in the case 20

where the defendant, being charged by the plaintiff that be owed a

100 rupees, replies by saying “yes, I do owe (the amount) ’ As is

said2 ‘‘It (z e an answer) is called an admission, when the truth of the

point at issue is admitted An answer by denial, Afithyd, is on the

other hand made by saying, “ I do not owe (the amount) So also 25

Katyayana3 If the defendant give a dental to the claim made, that

(answer) is known m law as a denial

Such a denial moreover is of four kinds as e g ‘This is

false ‘I do not know at all ‘I was not present
*

Four kinds of there at the time (of the transaction)’ and ‘I was 30

denial not born at the time’, thus four-fold is an

answer by denial*

1 Verse 165 2 by Kityayaca Verse 168

3 Versa 167

4 N&rada Ob II 6 , Also £aty£yana 169
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Vent 7(1)

The (answer by) confession aad avoidance, Pratyawaskandanam,

is,eg. thus: ‘True it is that I received, but I returned

P. 7. L. II. it, or obtained it as a gift.’' As says Narada, 1

“If a defendant, admitting plaintiff’s written

5 allegations, sets up a plea, that is called a confession and avoidance.”

The (answer by a) former judgment, Prdnnydyam, or lies Judicata

would be where the defendant would speak thus, ‘I wa3 sued by him

on this cause of action, and in that suit he was defeated in a trial at

law’. It has also been said by Ka.tyaya.na2
: “If a person, though

10 defeated by the customary procedure, again files a written complaint

the answer to him would be, 'you were defeated formerly this

is called the plea of former judgment.”

The characteristics of a proper answer having thus been

established, the viciousnets of those answers which

15 P. 7. L. 17. are without the characteristics of a proper answer,

but which bear the resemblance of an answer, is

self-evident. This has also been made clear in another Smriti
1

“That answer which is dubious, departs from the point at issue, is

either too short or too long as compared with tho point at issue,

20 covering only a portion of the claim, and is of the like sort, cannot be

called a proper answer. An answer which is irrelevant, incomplete,

of concealed import, and is inconsistent, as also that which can be

understood by an explanation (only), and which is unreasonable, is

not an answer which will establish the plea set up”. Of these •

25 Sandigdham, '

a dubious answer* is e. g. where it is alleged that

defendant borrowed 100 gold coins, the defendant answers * yes,

1 did borrow (something) but (I am) not certain whether

110 gold coins or 100 * Prakrtadayat,
, ‘Departs from the

point at issue, * ns where in n suit Tor 100 gold coins, the defendant
50 " answers ' I owe 100 panas Atyalpam, 'Too small,' as where in a

a suit for 100 gold coins, the answer ia ' I owe five.' Atibhuri, 'Too
large,’ as where in a suit for 100 go’d coins, the defendant answers

1. Cf. KttjAjaca 170

5. Verio 171.

5. Of. KilTlyaot 174, 175.

4 A cold EMiinre, ,yh fart of a ^ «H*t:
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* I owe two hundred Paksha'tkades'avyapi, Covering only a part

of the claim ,
as where in a suit for (recovering) gold, clothes, &c., the

defendant answers
—

'only gold was recovered, nothing else \

Vyastapadam, Irrelevant

,

as in a suit for recovery of debts,

defendant answers with reference to an entirely different matter, as, 5

e.g. f in a suit for recovering 100 gold coins, defendant answers

—

4
1 have been beaten by him Avydpi, Incomplete, i. e., not

covering the particulars of the country, place, &c., as, e g., where it is

alleged, ‘ He has deprived me of my field to the east of Waran*si

in the Central Provinces, defendant answers.’ “ Yes, I have 10

deprived him of afield” A'igftdhdrtham, Of concealed import, e g.,

in a suit for 100 gol^ coins, defendant retorts thus ' what I Is it

I alone who owe anything to him ?
* Here by this dubious statement,

it is implied that either the Chief Judge, or a Councillor, or the

plaintiff is in the position of a debtor to _Bome one else and thus the 25

statement has a concealed import. AHlam, Inconsistent, xe.y

Contradictory having regard to the statements made before and after;

as in a suit instituted for 100 gold coins, defendant answers, ‘yes

I did receive the amount, but 1 do not owe it.’ Vyakhydgamyam,

Requiring explanation, i e ,
intelligible by the help of explanations 20

required1 by reason of the implication or express use of cases and

compounds (which are) difficult to split up, or by reason of the use

of expressions current in the language of foreign countries As for

example, in s Buit for 100 gold coins due under a paternal debt the

defendent answers : * Ah for the expression grihita^ata (a hundred 2

»

2. This hss been given S3 an instance of the * 2mplica‘ion or express

use of cases and compounds (which are) difficult to split up (j

fWffiWlSWPfVH) Here, the answer of the defendant is capable of a twofold

interpretation

—

(1) From the Defendant’s side it may be said, * even snpposmg the
*

expression gr\hita-t'ata»ya pituh means that my father had received a hundred

coins, I do not see its connection with gold.’

(2) The plaintiff on the other hand, or even, the court might read

m the defendant’s answer, * an admission of the receipt of 100 gold coins

by the father/

And lastly, the fact that the answer is capable of an interpretation

either way a3 stated above is in itself an evidence of (a i ‘a compound
difficult to be split up\ another reading is 3Ti*3*H=irrelevent, faulty.

5
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L Verse 7 (1 )

having been accepted), I do not know its connection with gold coins

and my father.’ Here, the real meaning (of the defendant’s answer)

is this : “ As for (the expression grihita-s atasya pituh) my father

having accepted a hundred coins, I am not aware of his having

5 received gold coins” Asdram,1 Unreasonable, re., opposed to reason.

As in a suit alleging ‘ he borrowed 100 gold coins at interest, bat did

not the principal,’ the answer is ‘ True, I have paid the interest, but

not receive the principal.’

By the use of the word * answer ’ in the singular number, a

10 combination of answers is excluded. As says

* Page 8. Katyayana,2—
" That which admits part of the

claim as true, sets up a special plea3 to another

part, and makes a denial of a third, is regarded as no answer on

account of the mixture (of several pleas).” The same Author4 thus

15 explains the reason why such (a statement) is regarded as no answer
‘

“ In one suit, the burden of proof cannot lie"on two litigants, nor can

both obtain judgment, nor can two proofs be adduced simultaneously

in one suit.” In a combination of the answer by denial and by special

exception it is incumbent both on the plaintifE and the defendant to

20 adduce evidence, as has been said : “ In the case of a denial,
s the

* proof rests on the plaintiff, while in a special plea, on the defendant.”

The simultaneous proof by both in one transaction is contradictory.

As for instance where the allegation is, he has taken gold and

100 rupees ", and the answer is “ gold wag not taken, 100 rupees

25 were taken, but were returned.” In a combination of the pleas of

special exception and former judgment, the defendant alone has to

adduce evidence. “ In the combined plea of former judgment and
spwal reception, tire defendant mnst re'nVcrrt. proof." As where the

e charge is that gold was borrowed and it is met by an answer that it

30 was returned, and algo that the plaintiff was defeated by a judicial

trial with regard to silver. Here the former judgment should be

proved either by (producing) the decree itself, or by the evidence of

1. Kalyayana illuitrates thnj :

„ VeTi’m
** ’W 1 w>'«[ nt, 5.„F Srenffait i

Vw.'o M?
"" E”g,lsb I,w 01

6. fawn—
I
fqxin Baiamblmtji I>. L. 19 .
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MttIfcSbBr&—Order m a combination of pleas. Qgg

those who gave (or were present at) the former judgment, while a

plea of special exception should be proved by witnesses, documents,

&c. Thus there is an opposition between the pleas of res judicata and

special exception.

The same would be the view in the case of a combination of 5

three pleas in an answer. As, e.g*, where it is alleged
1
he (the

defendent) borrowed a hundred gold coins, a hundred rupees, and

also clothes, the defendant answers '* True, gold was borrowed, but

it was returned ; the hundred rupees were not taken at all ; and as

regards clothes, he has already been defeated in a former judgment” 10

So also ia the case of a combination of four pleas.

These mixed* pleas constitute vicious answers when set up

simultaneously, each particular plea not being

P. 8, L. 12. likely to be established without its particular

proof; but when taken separately they are good 15

answers. The order is to be determined according to the will of the

plaintiff, the defendant, and the councillors.

When, however, there is a combination of two, that plea,

which contains the most important point should be taken up for proof

first, and the suit Bhould proceed ; the minor plea should be 20

taken up afterwards and the trial determined. Where there is a

combination of (the plea of) admission and another plea in answer,

the suit should be tried by taking up the other plea ( for proof ); for a

plea of admission there being no ( necessity oE ) proof 1
.

As Harita after observing: 'If a denial and a special 25

exception should occur together, and if the plea oE admission be made

with any other, which of these should be accepted as an answer ?
”

has remarked: “ In such a ca«e, that which contains the most
#

important point or which is conducive of proof, is to be considered

as an unmixed answer; any other answer becomes otherwise;” 30

i. e- it becomes a mixed answer.

The meaning is that the order in which such mixed pleas are

taken up for determination depends on choice by regard to the plea

1. II being imposs’ble to adduce evidence for both tbe pleas

pimnHaneously.
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L V<rtt 7 (2)

that survives last. OE these, the plea containing the important point

occurs, aa e g. where in a suit it ia alleged that "the defendant borrowed

gold, one hundred rupees, and also clothes'* and the answer is, ‘‘True the

gold was taken, but one hundred rupees were not taken, and as for the

5 clothes, they were taken, but were returned.’* Here the answer by

denial being the important plea, the trial Bhnuld proceed after taking

plaintiff’s evidence. Then the trial should proceed with reference to

the clothes. The same order should be followed in the combinations

of denial and previous judgment, or of special plea and previous

10 judgment. Moreover, in the same suit, where the answer is " True,

1 received the gold and the hundred rupees, (but) I will repay (them);

the clothes however, were not received, or having been received, were

given back ; or that he (the defendant) was defeated formerly in

regard to the clothes” ; in such a case although the admission is the

15 most important point, there being no necessity oE evidence for it,

the trial should proceed after taking evidence on the plea of denial &c.

Where, however, the denial and special plea cover the whole point, as

e. g. where the plaintiff identifying his cow by the horns, says "This

is my cow, ( it ) was lost at a particular time, and was seen today in

20 this man's house while the defendant says : “ This is false, the

cow has been in my house even beforo the time mentioned by him

(plaintiff), or it was born in my house.” It cannot be said that this

is not an answer, as it is competent to meet the point in dispute, nor

can it be a simple denial, as a special plea has been introduced. Nor,

25 there being no admission of a portion oE the plaintiff’s case, is it a

epecial plea. Therefore this is an answer by denial coupled with a

special exception. Here defendant has to adduce evidence, on account
of the text1 “the burden is on the defendant,, in (.the case of), a special
exception.”

30 It may be asked, under the text2
: “In a denial, the evidence

should be led by the plaintiff ” why does not the
P. 8. L. 31. burden (in the above case) lie upon the plaintiff ?

The answer is that the text applies to a pure
denial. Then it is asked why should not the text1 “In a

35 special exception, the burden is on the defendant” be made
llkew ‘se aPPhcable only to a simple plea of special exception”? the

1. 2. fomfe* SM,
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answer is, “ no, this cannot be , every plea of special exception

necessarily involves a denial , and therefore a Bpecial exception pure

and simple can never occur.
u

As the wellknown plea of special exception contains an

admission of a portion of the plaintiff s ci«e there 5
* P. 9 is a dental of the rest As e g “ True, I did

receive a hundred rupees, but I do not owe
(the amount) now, as I have repaid it ’ In this example the

particular point to be noted is, that there 13 no admission of a

portion of the plaintiff’s case This moreover has been clearly laid 10

down by Harita, —“ Of the two answers viz of denial and special

exception, the special exception should be accented (as an answer)
”

Where the pleas of denial and previous judgment cover the

(whole) point at issue—as eg in the allegation, “He owes a hundred

rupees to me ” the answer is “ This is false, he (the plaintiff) has been lo

defeated formerly on this point” , there also the burden of proof is

on the defendant, on account of the test1

,

* When res judicata and

special exception are set up a3 a combined plea the defendant should

exhibit proof ” Because, the plea of a former judgment pure and

Simple can never occur, and (therefore) it might be said that the plea 20

18 no answer, likewise, the plea of admission is a good answer

(precisely) because, it meets the point at issue by admitting as

established the claim which in the plaint was stated as the matter to

be established

Where, however, there is a combination of a special plea 25

and previous judgment, as eg when charged with having received

a hundred, the defendant answers, “ True, it was received, but it

was returned and, moreover, he (the plaintiff) has been defeated

before on this very cause of action ”, in such a case, proof will be «

exhibited (m the order determined) according to the defendant’s 3o

choice Then the result is, that a double proof in one suit by the

plaintiff and the defendant should not be allowed

Viramitrodaya

When the nature of the complaint ha3 thus been reinced to

writing by the king the Author procee Is to state the function of the 3j

J Of Vjasa
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Authority should grant tuns to the Defendant Also what the Author

will stats hereafter, that is stated to be the additional tune ( )

u if 0t that time there occur no fault indicated by the

I r..t.H«h fh.sc.se) by means of witnesses, but if he resorts

%wr»^'**^** and BhoaU b “ compe" ei 10 pay

the amount.
’

The plaintiff, however, does not get time for the formulation of

,

P
G jrotvavana1 “Since the commencement of the

‘h * P a,nt J' ,tJ upon by him after a long deliberation, therefore

- -'°“eied “ ga,“st -
honU -

hoM,er

get time ”

To this Brhaspatr mentions an exception -“If the plaintiff owing

,

T
fnritv „ not able to declare, then time should be given hy regard

to immaturity,
,

,, When, however, the defendant

‘° f\^r:
C

aTcn of ea„:.

P
s reeorrbed by’.he S *«ra„ doe, not

without the ex sto
>

/deemed to be) defeated, vide the text1

Z Tiers hw former Statement, one who shone the judical

“One who ^ doea no, put 10 aa appearance, one who mates no

proceeding,
a fler he is summoned runs away ,

those are stated

varieties of a faulty (»**) claimant ”, as also under the

to be tluft"
when stated, ,f one does not give a proper answer,

ato the lapse ofeeven nights he become. defeated, and deserves penalty

a „* r moreover, is of four kinds as says Katyayana*

,

T
tu°7rnt’h er the falsehood (of the plaint), setting up a

“Pleading the trnt
, s fo.m.r judicial proceeding, thus, the

special plea, or
T ,« Admitting the truth of the point at

answer u four 10

Ajmtsaton , Kmng a reason, (is known) as a special

;

a

r- TnTiTn '
ft .. fa... (» *-"> ^ "• “ If “•

-0

161, 162

the two

— ZZrl^TTlso attributed to KatySyana See yerees

Se the reading is diKerent .. will be found by a comparison of

W.-»_The other reading Sn8e 'throngh crookedness’ is better

4 Ci ELatyayana Verse 202
Verse 134 , _ ,,

of Brh.spst.IT 4
6 Terse 16,

Of K.tj.ysu. Terse loS 8 Of Katyly.n. Terse 171
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non-proof 19 the fnolt ,n the pln.nt. Th,. re .1.0 nailed »

Praljavaikandana, vide this text of Brhaspati If ' -

while admitting plaintiff's written .negation, sets up a plea, that is

called a confession and avoidance

The second,' as ,a a plaint that this land is mine a, it has come

to me in successive generat.one* the same is the answer This,

moreover, is in reference to a valid plea in defence.

The third as in a plaint that ‘this land mine, as commencing

f i nenod it has been mortgaged with me by the owner, the

anawews 1 commencing from five year." ago, that ha. been mortgaged
answer is comm „ ^ jq refetenca l0 » valid

I,‘ a

m
w rl, ”t.°t' “ In transaction, of mortgage, gift., ani sales,

the prior is more powe^o! ” Here also, for dispelling frail, proof, 4c ,

has to be adduced

Th. answer of a ‘former dec sion 'is, however, in this form, via,

In regard to this cans, of action, he has been conquered by me ,

and the like.

,, rtotvavana* That which admits part of the claim ns

t a BDeotal plea to another part, aad makes a denial of a third,

troo, sets up a P
ou ocoount of lhe mixture (of pleas) .

IB regarded ss
meaning of the text thus In a claim for a

There, some exp
certainly, tweutyfive ha. been paid off,

hundred taken ^ token and tbs Ilk. is no (props!) answer, and
and twenty fiv

lho la[Jsn 0f proof cannot lie on both

hence also l
nhtaio indoment, nor can two proofs be adduced

litigants, noncan both

,

0b ^JJl,
simultaneously in ou

. . «

the aforestated mixed answer is admissible, and

Some say
ho]ds good Ib ,t „ not proper Not that soch a

that therefore all t

ps . aible, as it is generally seen , nor that soch

subject matter itse ' ^ beioE irapoSs,b!o !o prevent the tendering

an answer mast not
^ ftel< _ nor „ lt that in such an answer

of an answer »»•
, d 1Sp„te the answer which challenge, an

defeat alone wil l f°‘‘°w —

—

' rT.TTT^-ns this text t« Narada See text p 7 L 12

I Vlja
|° „ot toned "in the ‘Extracts from Brbsspati published by

£ f,
6

c r, xi Vol SSSIII

f , . the nsvw the see”'"1 ’”“*1 »* *

3 YajBavalkja II 25

4 Verso 189

6 Of Katjaysna Verse 190

6
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Y&nav^Jji

a
0< * l Fern 7 (S)

oath, and algo consists of a denial, tha f has the illusive appearance

on account of the combination This 13 the meaning of the sentence. The

rest, as also the expression ‘ in one part ’ repeated twice is a repetition.

Indeed, in such a case what would be the effect of the text ‘ In

5 one amt &c '? The answer is In one Bint in a simultaneous

manner, there cannot be (adduced) evidence by both , this and the lihe

is its meaning Or shortly stated, that text is intended to prohibit

evidence bv both to be simultaneously adJucel 7 (1)

After the written answer is thus filed, the establishment of

10 the point at issue being dependant on the means of proof, it

may be asked who should exhibit the proof ? Anticipating this the

Author says
c

Yajnavalkya, Verse 7(2)

Next, the plaintiff should immediately have written

1 => down the evidence by means of which the matter in dispute

(or alleged) is (proposed) to be established 7(2)

Mltakshara —Tatah nett, after the answer ,
arthl, the

Plaintiff, one who has to gam a point , sadyah immediately,
even

immediately after , lekhayet should have written down What has

20 been Bworn to in the complaint and is to be established is the

Pratijnatartha, the matter m dispute Of that the sadhana,
means ofproof, i e that by which the matter is to ba established,

ie , the measure (of proof) Here, by saying (the plaintiff) * should

have immediately written down ’, it is implied that some delay is

25 allowed m stating the answer That, moreover, will be discussed

in detail later on

i" By saying that * the plaintiff should have written down
evidence for proving the point at issue ’ it is

P 9 L 15 meant that the party who has to gam the point

should have written down the means of proof of

the point at issue Therefore, in an answer where a previous
judgment is pleaded, the previous judgment itself b-ing required to

be proved, the defendant him-elf is regarded as the plaintiff. and
so he himself should have lus means of proof written down So also

Sb in an answer containing a specul plea, the special plea itself being



Mltlk hari—Burden of proof 673
Yd) avalkya n
Verte 7 (2) J

required to be proved he who sets up the special plea, himself cornea

to be (in the position of) the plaintiff so he should have the proof

written In a denial, however, the original complainant is himself

the plaintiff, and he should exhibit the means of his proof

By saying Next the plaintiff should have written down &c ” 5

it 13 intended to be laid down that the plaintiff

I* 9, L 19 himself should cause the proof written, and none

el«e And, hence also, in the case of an answer

by admission there being no point at issue, neither the complainant

nor the defendant being ia the position of a plaintiff, there is no 10

indication of the means of proof, and thus it follows, that the trial

comes to an end at tjnt very stage This very rule has been clearly

stated by Harita — In an answer containing the combined pleas of

former judgment and special exception, the defendant should exhibit

proof, while m the plea of denial the original plaintiff, (but) in the lQ

plea by admission, that proof, i e

,

is not necessary at all

Viramitrodaya

The determination of the result by the king being based on

evidence, and the exhibition of that being the duty of the plaintiff, in

regard to him, the Author states the third part of the proof 20

Yajnavalkya, Verse 7 (2)

Tal&h ‘ next, ’ when a proper answer has been made by the

defendant and aUo caused to he written by the king, arth ‘The

plaintiff', i e, the pirty who has to establish the statement made,

respectively either the plaintiff or the Defendant as the case may be, 25

pratcj .'.A'tZ’jyw, ‘ of ths pSMol * j » cf the maJier jJvJ/ atoded

by oneself sddhanam ‘means of proof' such as witnesses, documents and

the like himself having set out, shoull canse to be written through

the officers of the king By the use of the word sadyah, * immediately,' ®

is meant that in the matter of the exhibition of evidence, no delay ehould 30

he caused Thus S3ys Katyayana 1 “ No loss ofhme should 1 e caused

by the king in the examination of witnesses , great harm might result

from (lapse of) time, in the form of the taming away of justice ”

That means of proof moreover, is twofold, human and divine,

as 6«vsBrhasp3ti 3 “ Evidence is declared to b- twofold, human and 35

1 Verse 839 Ch V 27-18



674 Viramttrodayn—Kinds of eudence
[

Yijnavalhya
Verse 7 (2)

divine. Each of these is again divided into a number of branches fay

sages declaring the principles of law. Witnesses, documents, and

inference, thas human evidence is declared to be threefold Commencing

with the balance and ending with the Dharma, thus the divine evidence

5 is declared to be nine-fold
”

That evidence, moreover, is the means of proof This has been

elaborated above Such proof, however, is not necessary in an answer

of admission In regard to other answers, Vyasa Btates a rule thus “1°

the pleas of resjudicata, and that of a special pies, the defendant should

10 adduce evidence , in the answer of a denial, the first deponent (the

pl&mtifQ , in an admission, one need not prove ” Here, by the use of

the word ‘ special plea ’, is intended to state a stronger reason, as tho

Author toill state1 farther on “ If the first claim be invalidated, then

those of the next claimant should be examined t Katyayana 8 “M
15 after the plea of admission, a special plea is set up, and if it is stronger,

then the case of the defendant must bo proved
,
in the absence of that,

the other is deemed to be established* ” The cause of the debt vtz the

acceptance of the Joan, as alleged before by the plaintiff beiog admitted

i e accepted another stronger reason, snch as payment back and the like,

20 if it is set up in the defendant’s statement, then that is to be established,

and not the other, by reason of the rale of equal and less force. This

is the meaning.

In a plea of denial, however, the burden of proof by this worldly 4

evidence is on the plaintiff, while of the divine evidence in the form of

25 an ordeal, oath, or both, on the defendant himself “ No one should

compel the complainant into an ordeal ; to the one who is complained

against should be administered an ordeal by those well-versed in the

(files as to) ordeals ” In this text*, m the first half a prohibition against

the complainant contained in the first half, that kind (of evidence) is

30 restricted in the latter half to the parson proceeded against upon the
principle that “when a fact which is established, is opened out,” it

u restrictive proot ‘Bo says the revered Mis ra The
‘ Sampradayikas, however, hold that here by the word complaint is meant

1 Yajfiavolkya II 17

2 Verse 191

3 msfrrru., the other reading ism sfg is established ?

end not tho other In the comments on this verse Viremitrodaya appears to
accept Ihls readin g

4 ( # human evidence

a Of Eitj*yana Verses 244, 4U



5 uJaplnl— The Answer! 675Ydjiiacall-ya'

Verse 7.

a complatat regarding theft, assalt, anJ the like accusations. In the case

of a denial against a claim for a debt etc., the/ say thafc even the
divine proof ib al«o on the plaintiff. (7)

S ulapaoi

Yajnavalkya, Verse 7

After the defendant has comprehended the meaning of the plaint, 5

his answer should be caused to be written in the presence of the

deponent of the plaint. Eatyayana' mentions the time for the answer

"For transactions of recent occurrence, immediate only is ordained
, while

for those of duration, the chief authority may give time to the defendant "

The characteristics of an answer and its varieties are stated by 10
Narada* “Men versed in law consider that an answer which com
prehends (the points Raised in) the plaint, is concise, unambiguous, not

inconsistent, and is easily intelligible without an explanation. ’

’Comprehends’ * e covers "A denial, an admission, setting up a special

plea, also , and a former decision, aro the answers Btated to be four by 15

those versed in the principles (of law)” “If a defendant give a denial

to a claim made, that (answer) is known in law as a denial " As says

Brhaspati “After hearing the plaint, if the defendant admits it thafc is

called an admission by the scholars of the Sastrds If a defendant, admitting

plaintiff’s written allegations, sets up a plea, that is called a confession 20

and avoidance If a person, though defeated by the customary procedure,

again files a written complaint the answer would be, 'you were defeated

formerly’, this is called the plea of a former judgment.’

After the recording of the answer, one Bhould endeavour to prove it

So says Brhaspati

1

‘After the first statement and the answer are recorded, 25

and the judicial proceeding has commenced, the two are welded together

like two balls of hot iron Where there is a’doubt about the truthfulness

of the witnesses for both, and the two are in suspense, then as wise men the

two should effect a compromise (while the uncertainty lasts)
”

In the absence of a compromise, the rule in the , text* ‘then the 30

plaintiff &C ’ prevails, By the word plaintiff ’each is indicated m regard to

his own side, and is to be so taken Thereafter, the plaintiff should cause

to be recorded the proof offcuch witnesses, documents Ac, which are the°

means of establishing the point made out in his plaint, and which have

the characteristic of truthfulness, and not after an interval of time (7) 35

1 Verse 153

2 In the Smrtichandrika this text is cited as of Prajapnu, see

P 42 L 30

3 Ch V 11, 12

4, YajQ II 7
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f erieS (l)

What next ? So the Author says

Yajnavalkya, Verse 8 (1)

If it (the proof) succeed, he obtains success
,
if other-

wise the reverse r e
,
if it do not permit, he fails 8 (1).

r
» Mltak'h&'U Tasya, of that, 1 t

,
of the means of proof

having the characteristics inferab’e from the several texts to be

mentioned further on, about the written documents, witnesses*, &c ,

presently to be described, siddhau in the case of success, if

accomplished, siddhim, sircess, in the form of accomph-hing the point

10 at issue prdpnotl, obtains, ato, other, than this mode, anyatha,

otherwise, the lion estabiisiiraent of the (means of)riroof in any other

manner brings on, apnotl the reierse, viparltam, t e ,
the non

accomplishment of the point at issue which 19 indicative of a defeat

This is the construction

16 Virarnitrodaya

The Author states the fourth stage, knova as the decision of

the point involved

YSjCavalkya, Verse 8 (1 )

Ti»yi * of that*, > e of the point Ja5 1 out by evidence each as

20 the witnfMS* or other m^ans, nullhau, ‘if estaMishe 1 i e. if home
Cut, tiddKm,* * sucres*, * i e vtetotj ; aryitAi, « otherwise *

i e. if not
irotel.ripiri'a'i, ‘ reverse’, i e. uon-iinrc*«M, dpnoti, ‘he gets’, This
uthe meaning. Accor lu.K

' to the MlUk»hara, viparjtnm, ‘reverse*
mmoi Hififam, * h oken \ that i* doubtful £(1)

Tl c AMlior hiving Huh il-i»r,li-il the niturc of a judicial t-»l
now concludes

Yajiiavalkya, Verso 8 $)
This legal procedure is dcchrcd

character in litigation 8 (
2)

to be of four-fold

l im
Miukiharl

r^ltha "{,•«>» U l«», i««n t^Vco by lb*



MitltiSharl—Four parts of Vya cahdra 67?Yd) notallya
Verst 8 (2

)

]

Mltakshara i

—

The legal procedure, Vyawahetra., referred

to m the text
1

, uz
u A kiag should hold trials, Ac , has thus been

Upadarsitah, described, to be of fourfold character, ie, by

imagining it to consist of four parts in litigation ; t e

,

in the chapters

on payment of debts, Ac , as consisting of four parts and being of o

four hinds Of these the fifat part is called the part relating to the

plaint and begins mtb the test2 ‘ In the presence of the defendant

(the plaint) should be written, Ac ” The second part is the part

relating to the answer and is introduced by the text3 . “ the answer of

one (i e , of the defendant) who has heard the plaint should be taken 10

down in writing ’’ The third part relates to evidence and proof and

begins with the text4.
*' Next the plaintiff should cause to be

written, Ac” The* fourth part contains the decision regarding the

prooE of the point at issue and is in the text
5 "IE it (the proof)

succeeds, he obtains success ” J 5

As is said ** When disputes regarding their interests arise

* between men, their settlement according to rules

* Page 10 laid down in texts is called a Vyavahara or a

judicial trial The four divisions of it, viz , the

plaint, the answer, the proof, and the decision6 are laid down m their 20

proper order , hence it is called four fold ’ In an answer by

admission, however, the proof is not exhibited, and thus the point

at issue is not (necessary to be) established (at all), and so it has not

the part which contains the means of proof So it has two parts

only. After the answer is recorded the decision6 of the councillors 25

l Yajoa II 3 p 632 1 12 2 Y4jQa II 6 seep 6ol 1 11-15 above

3 Yajna II see p 661 1 17 above 4 YajQa II 7 p 672 I 13 above

5 YSjna IT S Bee p <STV i 4 a6ove

6 <r*tq5T=:3iT!c^iI <m*T5T e g
TO95T =£t?f 'IVUinraf'h UFl SUV}? Here the would

be the mental process deciding the onus by “iftmg the statements in the

pleadings with the view of discovering

( 1 ) how far these e atements are relevant to the issue «J3J

{ 2 ) „ ,, „ have a reference to the relief

claimed

The opponent say* that VUR5T characterized as above has been recognized

as a distinct stage m reasoning, how is that Xljnyavalkya does not make it a
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\_

Verse 8 (2)

by ascertaining on whom, between the plaintiff and defendant, the

( onus of ) proof should lie has not been mentioned by the

Lord of Yogis (Yajuavalbya) as a (distinct) part (stage) in a judicial

proceeding and as it (the decision as to the onus) has no reference to

5 the parties, it has not been mentioned here as a (distinct) part in

a judicial proceeding This is as it should be

Here ends the Chapter on General Rules of proceduie

Viramitrodaya

The Aothor rounds up the body of Vya.v3ahd.ra detailed before

10 Yajnavalkya, Verse 8 (2)

Vtvddeihu, * in disputes *, such as t^e recovery of debt and the

like, which are the subject matter for consideration, ayam, ‘ibis’, of this’,

character, containing the plaint etc and therefore, chatwshpdt, ‘fonr footed’

i e. having fonr parte, the meaning of the word Vyaioah&ra has (thus) been

15 pointed oat i e illustrated The illustration is of any vyawahdra Thereby

,

“In the case of a denial, it is four-footed, as also m the plea of confession

and avoidance, and in the plea ot res judicata, in the pleas of admisBion it

shonld be known to be two-foli", Unwin this text of Brhaspati 1

, that

a two footed tyatoahdra has been mentioned, does not matter much
20 ‘In admtBsions ’ t, e

,

this rnle should be bo observed alai

in a plaint to which an anawer is not possible. Although
even in an (answer by) admission, including the decision, there are

three parts, still there, for the declaration of a decision there being no

necessity for a separate step, the statement that it is two-footed is

25 proper. On account, however, of a statement as to the ignorance of
circamBtanceB on which an answer may be foandod, it having receded

from the position of an anawer, including also this, it can ho regarded
as having fonr parts. 8 (2).

Sere ends the Chapter on General Buies of Procedure

30 S ulapam

Yajnavalkya, Verse 8

Upon tho^ evidence adduced being decided to be true, siddhim,
Accomplishment’ t g success prapnoti, he obtains ’ In the case other

disUrct I’ada (lection or chapter) The author replies in the text
TTOiKUWRir Ac This li the irvTSffrTT)? 8eo Smrtichandnka pp 60-54 and note
on p farther on ? i \ v

1 Oh III 3, eeo also KityeyanSj Verso 245



I ijmtallja 1
V'Tte* S, P (J)j

s alaplm, Mltaksharl—CounUrctami 679

than this, npanlam, reverse '
i e ,

a defeat , this is the meaning So also

Narada' ' The essential part of proceedings at law is declared to be the

plaint , if that is lost, the plaintiff loses , if he can substantiate it, then

ho succeeds" JJIIaro. 'succeeds' i e gains it By the text 'in the

presence of the defendant &c A ummUra or a judicial proceeding has 5

been stated to consist of four parts, v.x the plaint the answer,tonAn,
and the success or defeat m the form of the decision. So also Brhaspat,

“The plaint is called the (first) part, the answer is declared to be the

second similarly the evidence and trial, another and the decision is

declared to be the fourth In the case of the denial it consists of four 10

parts likewise in the case of the plea of confession and avoidence the
parts

,
likewise, in t

o{re, ju&cala, but it has only two parts
same rule aoplies to tne pi«=» ^ , , ,

, , " A ithoueli even on a plea of admission a decision
in pleas of

n0 evldence 13 to be led or a trial held and therefore
has to be giv .

,
including the added one it is of four parts so 15

13S "X ImT the answer, the deliberation of the judges
says Katyayana The plm

cU „ aeolared t0 be of four parts

S will state hereafter ,8,

Chapter II

Special Rules of Procedure

„ " s0 £ar la,d down the rules of procedure applicable to

V,na. n‘r.mf and wishing to point out some peculiarities (o£

all kinds
the Author proceeds

procedure) in some spec

^_ayaikya) Verse g (1).

,r-„i the complaint is disposed of, no counterclaim

, ,.“,,S(d against him ( e the complainant)
shoul

^ , (That) with reference to which an accnsation
Mitak raj*^ ^ abhlyoga_wmf,;amj>

reglrdlDg

an offence Until the compl iint is disposed of.

Counterclaim
allistirya-, * e removed, enani, h i

20

25

the j?0

~~2~Y*)n It 6 P above 3 Ch HI 2, 3 4 Verre 31

1 Cb 1 ®
tlio

deliberation of tbe judges regarding the burden

5
“
oUoW111g observation sa Apararka (p 61 lines

of proof bt®1® 1 twR-un qiugi shot

10-12) 3t* ^ -u and this text of

urntfi*
q^ereftfter So also Mnak chaia—inmfiwrmr

Katyayana is cite
(? !« * I—v)»^

qi* ( i * «i )

See also sabodnmiR



680 Mitlfcftiard — Vo change tit j leading

[

V&jnavalbja

Verse 9 (1-2)

complainant should not be allowed to be charged with an offence, H3/

pra-tya'bhiyoja.yet, no counterclaim should be allowed

Although a
*
special plea * has the appearance of a counter-

claim, still inasmuch as it is intended for removing a charge against

5 oneself, it does not come under the present exception Hence, this

prohibition is against that form of counter charge which is not

intended as an answer to a charge against oneself This has been

laid down as having reference to the Defendant,

The Author now states the rule as regards the plaintiff

10 Yajmivalkya, Verse 9(2)

Nor should any other person he allowed to file a

complaint against one who 13 already under a charge, nor

what has already been alleged should be allowed to be

changed

15 Mitakshara —Abtuyuktam cha nanyeneti, nor should

any other person be allowed to fVe a complaint against one who 18

already under a charge $c As against one who has ( already ) been

charged by another, and who has not got over the charge, another

complaint should not be allowed to proceed
;

moreover, Uktam,

20 alleged
,
what was deposed at the time of the first complaint, that

Vlprakrtim, change
, ( if ) containing a contradiction, na nayet,

should not lead, should not be allowed The purport is this Which-

ever Tact has been deposed to in whatever form at the time of the first

complaint, that fact should be taken down in the same manner at the

25 time of the formal complaint, and not otherwise

It maj be asked It lias already been laid down in the

v text1
tir " V* hntever is alleged by the plaintiff should be reduced to

writing in the pretence of the defendant, ’ why then has it again
been repeated m the text1 ' nor should what Ins already been alleged

30 be allowed to b* changed ’ ” The answer is By the text “ wbateaer
is alleged by the plaintiff’* is meant that tlios* facts which have b en
dcpo>cd to at the time of the first complaint (the same) should be caused
(0 k* wntten dimn in the sam* manner at the time of the Bhd'hd or

1. o Yfijiiavalkj* \ etso 0 (2) nbore



result 681
ldfi ataliya *1

Vent 9 (2) J

(formal) phmt, as it has been =aid that "a change m *he subject matter

ought not to be allowed even though it be made in the same suit”,

as e g having alleged at the time of the first complaint that ‘he (the

defendant ) borrowed a hundred rupees at interest it should not be

(allowed to be) stated at the time of the formal plaint or Bh&sha in the o

presence of the defendant that ‘a hundred clothes were borrowed at

interest.
*

In that case, even if there b» no change in the suit itself,

there being a change in the subject-matter, he (the plaintiff) would be

amenable to a penalty as a hma icdih—one guilty of prevarication

By the text *' nor what has been alleged should be allowed to 10

be changed, ” a prohibition against a change into another suit is laid

down even iu cases \fhere the subject matter remains the same As

e g having said at the time of the first complaint that ‘ having taken

a hundred rupees at interest, he (the defendant) does not repay (the

amount) he says at the time of the second or formal complaint 15

( Bhdsha ) that ‘ he deprived me of a hundred rupeesjby force
’

There 1

,
a change to another subject-matter is prohibited, while

here", a change in the nature of the smt is prohibited and thus there

is no fault of repetition Narada.* has made this very thing clear .

‘‘ He who abandons his first allegations, and resorts to a new one, 20

should be regarded as a prevaricator on account of the change in

the suit
4 ”

A prevaricating litigant becomes amenable to punishment, but

he does not lose bis suit Thus this direction

* Pa^e 11 given in the present verse, viz ‘‘until the com- 25

plaint is disposed of &c ,” is intended to avoid

mistakes on the part of the phmtiff and the defendant, and has no

reference to the proving or not proving of the point in dispute
3

Hence the Author says furthe 1* on5
. “After discarding all circumven-

tion, the hmg should decide disputes according to the actual facts ” 30

1 t e ,
in the text irum'TlRj &C

2 „ » 3 II 24

4 ij
3f
(Pada) as used here is intended to indicate a suit, the statement of

the cause ot action, while vrg ( Vaslu) indicates the subject matter of the suit,

or the point involved

5 Yajn 11,19



cqo MltlbstaarA—Limitation of (he rule [ YAjnavalkya
b°^

l Verse 9 (2)

This (limitation of the rule), however, should be observed in

suits relating to property 1 or title In disputes arising out of acts

resulting from violence, plaintiff loses (a1»o) his suit if he makes a

false statement As says Narada “ A verbal trickery does not

5 vitiate all actions relating to property
,
for in suits relating to cattle

3
,

women, land, immoveables and the recovery of debts, the claim is not

dismissed even though the claimant is liable to a penalty ° This is

explained (thus) In all suits relating to property, not in those

originating in anger or passion, a verbal trickery, even if it be through

10 mistake, does not annul, does not get defeated i « he does not lose

his case, his ca«e that is pending An example here is
‘

cattle, women

4 c ’
i e as in suits relating to cattle, women, recovery of debts, by an

erroneous declaration a plaintiff does not lose his case, though he is

(otherwise) liable to penalty, so (is the case) in all suits relating to

15 property

From the specification of 'suits relating to property,’ it appears

that in suits arising out of acts of violence, the party loses also the

claim that is pending, in the case of an erroneous statement As eg
having Btated at the first complaint that "I was struck on the head by

20 him with hts foot”, if he says at the time of the formal complaint or

Bh&sha that * I was struck (either) by the hand or by the foot”, he,

not only is amenable to punishment, but his complaint is also

dismissed 9 (2)

1 Nota the following divisions of

I

2. Cb II 2S Dr Jolly reads nwft for uVnf
3 Is a bettor reading, another woman



Ydjnatalkya n Atit&fc'bsrl— Whtre a counicrcharqe is permissible J fleo
Verse 10(1

)

J
08,5

To the rule
—

"until the complaint is disposed of, no counter

claim should be allowed against him” the Author mentions an

exception

Yajnavalkya,, Verse 10 (1)

A countercharge may be allowed in cases of delicts 1 5

and felonious crimes.

Mitakshara •—Kalahe, *n delicts, in cases oE deEamation

and assault, SahaseshU, in felonious crimes, in cases oE destruction of

life by means o£ poison, weapons &c (In such cases) when there is

a countercharge, it should be allowed agaiost the complainant even 10

while his own complaint is undisposed of.

Ic may be urged that even in such a case, the countercharge

would not be a proper answer inasmuch as it does not meet the case

of the plaintiff, and thus (in fact) there being another prahji\a or

complaint, it is equally impossible to go into a simultaneous proof (of 15

both the charges' To this the answer is True , but here a counter

charge is not allowed with a view to a simultaneous proof, but for an

abatement oE the punishment, or for avoiding or preventing an excels

oE it ,
for, where the complaint is, ‘I was beaten or abused by him,’

and the countercharge is *1 was first beaten or abused by him,’ there 20

would be a light punishment As says Narada2 "He who is the

first to inflict an lojury is assuredly guilty , he who retaliates is like-

wise guilty ,
but for the first, the punishment is heavier ” Where,

however, the assault etc is commenced simultaneously for both,

an enhanced punishment is avoided Vide the text3 “When both 25

parties simultaneously commence abusing or beating each other, and

a difference (in degree) cannot be found, the punishment for both

would be the same 3

Thus, even if proof of simnltaneousness is impossible, still m
cases of abuse &c a counter charge has a value in suits for the 30

recovery oE debts Ac ,
however, it is simply useless

1 ipjjf violence, ,
Mtdhatilh

2 Ca XV 9

3 Of NSrada Oh XV 8 Dr Jolly's text reads the first quarter as



Qg4 Vlramltrodayo-S ftlaplni— When one may co mtercharge 0

Viramitrodaya

The Author mentions the fuactioa of the plaintiff in the internal

YajBavalkya Verses 9, 10 (1)

Abkiyogam, ‘complaint', the accusation male hy the complainant,

5 antstirya ‘without removing*, te is dispose! of by the decision

resulting in success or defeat, against the complainant, the re«ponlent,

na pratyabhiyojayet
,

‘ shoal! not be allowed to counterclaim ’, *>e ,

shonll not be charged for a counter offence committed by him

Anyena ‘ by another % while the accusation first made is not removed,

10 until its removal, the defendant should not be allowed to be charged.

The substance of tne complaint laid shoul l not be allowed to be

‘changed’, vtprakrlam distorted, te, the plaintiff or the defendant

should not be allowed to write otherwise
c

As regards the clause ‘ no counter-claim Bhould be allowed

15 against him’, in a mutual fight, in abuse, anl in cases of serious

offences such as the abduction ol women, homicide, and the like and by

the U9e of the word eka, ‘and*, in cases of assaults anl thefts, one

may file a counter complaint In an accusation such as ‘ I was

abused by him *, ‘I was beaten by him’, one may state as by way

20 of an answer 1 1 wai also abussl *, ‘ ! was also biaten’ By the use of

the first cha
}

1 and ’, are included the grown up and the like 9, 10 (!)•

S ulapam

Yajiiavalkya Verse 9

One against whom an accusation has been made without giving an
25 answer should not be allowed to charge the maker of the first complaint

with a counter complaint simultaneously more than one trial being
impossible

30*

The complainant also must not 61a anxithro: cA02.ple.v?Jt. ojgaxaak
the respondent, as on account of the abandonment of the first complaint,
there may be the danger of detriment to the sworn statement The
allegation which has once been made should not be allowed to
distorted by an allegation of a different kind, as there would be the
fault a of variation in the pleading (9)

After laying down the rules for the plaintiff and the
35 defendant, the Author mentions the functions of the Presiding Officer

(of the Court) and bis Councillors
'



Tt&fnaeall (,-a
"J

1 erte 10 (2) J

All Jill shark—See tri/y to be taken 685

Yajnavalkya, Verse 10 (2).

From both a security should be taken, ( such as one

)

who would be competent to satisfy the object of the judgment

Mitakshara —Ubhayoh, from both, z e from the plaintiff

and the defendant (That which) in all suits (is) the object of the 5

judgment or decree is karyanimaya, the object of the judgment

The word karya has been placed first under the rule

1

*Ahitagnyaihshu
9 The object of the judgment, moreover, is the

payment of the amount decreed and the payment oE the fine For

that, Samarthah competent, pratlbhu, surety he who becomes 10

a substitute for him, z e in that can>e, b 3comes like him, is a PratiOhii

,

(such a one) should tihen by the Officer presiding the Court

consisting of Councillors

If such a one is not possible men should b° commissioned to

watch the plaintiff and the defendant, and the daily wages of these 15

(guards) should be ordered to be paid by those (plaintiff and defendant)

As says Katyayana3 * If, however, the plaintiff has no surety

competent for the cause he should be (kept) under a watch , snd (he)

should p3y the wages to the servant at the end of the day ”

Viramitrodaya 20

After having Btated the duties of the plaintiff and the defendant,

the Author mentions the function of the heal of the Court along with

the Councillors

Yajnavalkya Verse 10 (2)

Of the plaintiff and defendant who had appeared for (getting) 2s>

justice, for entering upon the trial, a security should be taken, as even

regarding the plaintiff thore b9ing the possibility of his running away J

through fear of penalty Of what kind ? Samarlfah ‘competent' or able

to meet the purpose of the decision, t e
,
for the payment of the amount

established, as also of the penalty After the manner of the rule* 30

dkltdgni, &c , the word Hrya
,
has b aen placed first

1 Pamni II 2-3? 51 In the compounds sn fins and the like

the Niihtba formed words may optionally bo plated first l e 5II7JV etc,

2 Ver-e, 117



686 VlranHtroda3 S—Object of the security Yajnavallya
Verse 10

Or fot the object, l.e
,

for the decision to be given, a security

Bboald be taken It may not be said, having regard to tho order 1 of its

statement, that the security to be taken is after the dec sion of the suit,

therefore it has been 6tated that he should be one competent to satisfy

5 the judgment Or, for the ohject, which is the subject matter ot the suit,

each aa the recovery of debt , for its decision, a security should be

taken, (a»)if the plaintiff runs away a decision would be impossible. For the

absence of the security, however, Katyayana* “If, however, there be no

surety given by the plaintiff who haB a cauqe for dispate, he should 1)9

10 kept unler watch, and so guarded he should give wages to the guard at

the end of the day”. Guard’, t £«, the messenger of the king. 10 (2).

S ulapaui,

Yajuavalkya, Verse 10 c

The Author mentions an exception Lalahe, ‘delicts* e. g slander,

15 as also in charges of assault with weapons Ac
, ‘I too was attacked with

a weapon by him', such a counter-charge may (be allowed to) be made
In a complaint that ‘tho attack was made on me when 1 was quite

innocent’, in a counter complaint :n the counter charge, the fault of

simultaneity by numerous complaints does not occur

20 A surety should be taken who would be competent to keep the

complainant and tho respondent under restraint, until the decision of

the proceeding In the absence of a surety, he might change, so says
Katyayana* “If, however, there be no surety given by the plaintiff

who has a cause for dispute, ho should be kept under watch, and so

25 guarded he should give wages to tho guard ot the end of the day."

'Guard , the royal w atchmau (10)

It 1ms been said that a surety should be taken by tho presiding

officer oE the Court consisting of Councillors from the plaintiff and the
defendant, who would be able to satisfy the object of the jadgment

,

3^ lnay ** flfiked whnt 18 that object of the judgment ? Anticipating
tins, tb- author say a

* Yajfiavalkya, Verao 11

When, upon a denial (by tho defendant), a claim is

_PW«d ho (tho defendant) should pay tho amount clalmod

t ^ * Vte

,

C
V!*to U lattlloixd ifuMl.dKl.loB, following the order ot hi statement



.MltJkBbarl—Penally forfalse pleadings 687Ydinavalhya 1

Verte 11 J

( to the plaintiff ) and also an equal amount to the king
One setting up a false claim should pay double the amount
claimed

Mltakshara —Of tile claim alleged by the plaintiff i£ upon

a denial by the defendant the claim is proved, bhavitah by the o

plaintiff by meins of witnesses &c and thuB brought home to the

defendant, then the defendant should, give the amount dadyad
dhanam, m dispute to the plaintiff and also an equal amount to the

hnq Rajhe cha tatsamam, as a fine for the denial If, however

the plaintiff is unable to establish (his case) then he himself becomes 10

mithyabhiyogl, a false claimant,
and as such should give to the

hnq, dadyadrajne, double, dwigunam, the amount of the plaint

abhiyogat, t e the^mount claimed in the plaint

In the case of the plea of ‘ res judicata ’ and of ‘ confession

and avoidance this same rule should be applied There, too, when the 15
plaintiff is shown by the defendant to have set up a (false) denial he

should give to the king a fine equal to the amount m dispute If,

however, tbe defendant la unable to establish either the plea of res

judicata or of the Bpecial plea then he himself should give double the

amount to the king as for havmg set up a false plea while to the 20

plaintiff the amount claimed or in dispute In an answer of

admission, however, there is no fine

This, however has a reference only to the suits for recovering

debts It is not of universal application, inasmuch as special fines

have been mentioned in (all) other (kinds of) suits in their respective 25

places* and also as it cannot possibly occur in suits where the

mbjeci-maiter is other than money

And although the rule

1

that ‘a debtor should be made to pay

by the king &c , ’ has a reference to or applies in suits relating to

the recovery of debts, we will particularize it there
1
only 30

The same rule should even be used as having a reference to all

(kinds of) suits How ? If upon the defendant’s setting up a dental

1 Verse 117

2 See Verse 42 farther on

8



Vlramitrodaya—Ftnt l bt iny otcdm Yljnatalkt/ti

\ene U

of the claim it is proved by means of witnesses &c by the plaintiff

as against the defendant, then equal to it, ta.tsani0.tfl, * e >
to the very

amount specified respectively in each (hind of) suit The word cha

is used to restrict the1 extent ( of the fine )
‘ The amount should

5 be paid to the king’ is the ( construction based on )
repetition

If the complainant is not able to bear out this complaint,

then the rule laid down is that a double amount of thnt mentioned

in each suit should respectively be paid by him as a fine for (being)

a false complainant Here nlso in the plea of res judicata and of a

10 4
special plea * the rule Bhould be applied similarly as before.

Viraraitrodaya c

The Author mentions the procedure in regard to a defeated

defendant or plaintiff

Yajuavalkya Verse 11

It Ntnhate, * upon a denial, * of n true claim by a false statement

bh&nte, * when proved 1 by witnesses aleo the matter being brought home

the defendant shonld give to the plaintiff the amount which is the subject-

matter of the suit Raj »' chi tntsamam dhunam dadyAt

,

‘ to the king

also he should pay an amonnt equal to it ’ in the form of a penalty. A
il) plaintiff, eetting up a false claim, eboold pay to the king an amount

doable that in dispute By the use of the word ehn, ‘an l,’ the Author

adds another penalty in cases of slander Ac. Here Mann* “Upon a

denial of the claim, If it is established by evidence, ho should be ordered

to pay the debt to the creditor and a small Gno according to capacity (52)
25 He, to the extent to which he dented the claim, or to the extent to

which he speaks falaely , those two adepts in illegality should be

punished with a fine louble of that” (00) Here, moreover, the deter*

mtnation of the punishment of those who deny the claim, in equal or

1 Word* Lar* tl < force of ijjfa or • « of having a wider surface

*<OTcrtd ly He connotation* than is indicated by the denotation* In Ibis

connection the diitinetion between fssw an 1 «i maybe compared In

'avar’W *«* HI * all animal* other than tb* are exclu ied
( ITJM( ) while

*e VrtV it It not •« nneb the ttrluiL* ( irp”4 ) of fist?’)'!, alll eogh that
way b* tb* nltiaat* remit, a* tb* »eb* lion ©t a ffnfCT ( ) that I* elmed at
N» M|i«*U*r» mi that t v t! « «,* of t! « word cA* Yljfiiralkra mean* to
Uy down l at an amoont lr amount to that In dm aU, *r 1 not wore or
L*»* *VflUI b* u iL* king * fine

Z Ci UII nrw Can ICO



6895 djuaialkyui S nlayam—Jn a denial and admtii on
Verm 11 12 j

doable the amount should be made by a consideration of the caste,

age and wealth, of these. As the Author has said 1 “After taking into

consideration, the country &c ” (II)

S ulapam

Yajfiavalkya Verse 11 *>

In a plaint regarding the payment of money, one who has filed an
answer of denial when the claim has been established against

him by means of witnesses and the like the debtor should pay the amount
to the creditor To the king also he should pay an equal amount as

penalty In the case of a denial and an admission Vyasa has mentioned 10

half as penalty After denial when the plaintiff voluntarily admits

the claim that shoulAba known as an admission for that a half penalty

has been declared Other penalties in particular cases should be

ascertained from other Smrtis by regard to the existence or non existence

of the element of intention as an ingredient in the offence 15

One who offers a false complaint should pay double the amount
of the complaint to the king In regard to the Sidra Narad a states a
special rule ' Those of the Sudra order who file a false complaint

against the twice born the king should cut out their tongue and

impale them upon a cross (11) 20

By the text
( Next, the plaintiff should immediately have

written down the evidence by means of which the matter m dispute

is to ba established, ’ it has been shown that (some) time should be

allowed at the stage of filing the answer, the Author mentions an

exception tc this 25

Yajnavalkya,1 Verse 12

In charges regarding felonies theft, assault and
cow killing, and in complaints about risk to iife_and

^property, andm complaints against defamatory imputations, *

as also in cases concerning women the parties must 30

even immediately be asked to plead In other suits time

has been allowed under the discretion (of the court)

Mitakshara —Sahasam, a felonious crime, by means of

poison, weapons, and the like, the killing of animals and doing like

1 Compare Ibis with >»arad» I 4j

2 Aclsaradliyaya Yerso 3f 8



ggQ
MttSksharS.

—

Cate* of immediate defence

£

Ydjnavaadtya

Other acts, steyam, theft, stealing, parushyam, assault, verbal

abuse and bodily assault, to be defined further on Gauh, cow,

tea milch cow Abhisapah, defamatory imputation, imputations

about the commission of a sm Atyayah, risk of life and property

,

5 danger to life and wealth , regarding it. The Bingular is used as the

Dwandwa ( ) compound is indicative as if it were a single object

Stnyam concerning women , high born women, as well as

slave girls In the case of high born women, in disputes regarding

go d conduct or character, in the case of slave girls, in disputes regard

10 mg the right of ownership Vivadayet, be asked to plead, be made to

file an answer Sadya eva, cien immediately, no time should be

allowed to intervene Anyatra in other suits

^

kalah, time

,

time

for filing an answer, ichchhaya, und*r the discretion, t e of plaintiff,

defendant, Councillors and the officer presiding or the chief officer,

15 smrtah, allowed , t e has been laid down

Viramitrodaya

It has been stated that ‘of the plaint which has been heard (by

the defendant) an answer should be caused to be written’ , there by

regard to the difference in the subject matter, the Author Elates the

20 awaiting or not awaiting of time

Yajfiavalkya, Verso 12

In complaints abont crimes ic ,
the defendant should be asked

to Btate his lefeoce immediately, i e , should be made to do everything

which is useful for reaching a decision such as the filing of an answer

ku and the like Anyatra ‘in other amts’, such as the recovery of debts Ac ,

ichchhayi, ‘under the discretion’ i e. with a denre to find out the truth,

an interval i. c time has been state 1 in the Smftis So Katyayana' »

“\\ here the thing is Ukely to be reduced to deterioration, or destruction,

or alosa mi^ht occur, there time should not li9 „iven , such a matter
lO 4- should le proceelel with as urgent ” And Narada* also “In suit*

relating to d«hts or the like other snbj-cts, time may be given with a view
to aieertain the truth.”

Sahasi, ‘with force', i e offensively in the presence of people,
what u done inch as an attack npon another and the like is called

1 *1 is* All Dfinlua compounds aron*ed optionally
m Id licatiT* at a tlnglo objrtt.—sf

f

L

p iicgulir it otc<l a* lh» ct;toroponrd ii indlcatlrs si If It wers
a Ijsgl* oh; t 2 \ «rM 14S> 3 Ch. I 44



YfynavaUct/a "I Mltlkshsrl—Disqualifying Causes. ggi
Verses 13-15 J

Sdhasa, ‘a felony’ ; steya, ‘theft,’ *. e. stealing ; p&rushyam, ‘assault’

t. e. a verbal assault, ag well as a bodily assault; go, ‘cow’ ». e. a railoh

cow ; abkxs&pah, accusation’ ; atyaye, ‘danger’ t. e. the possibility of the

death of either the plaintiff or the defendant. This is the locative

absolute. Anyatra, ‘elsewhere,’ ». e. in other disputes. Stnyam, 5
‘concerning women,’ regarding the character of a high-born lady. (12).

S'ulapaoi

Yajnavalkya, Verse 12.

Sahasa, 'heinous offence,’ i e. man-slaughter, paw, ‘cow,’ here, a milch
cow ; abhiyoge * accusation * for a heinous crime, by means of that, atyaye, 10

‘loss,* le destruction of property; stnyum, ‘regarding a woman*
i e, a high bom lady in a dispute about character

,
in the case of a dtisi,

a minor dispute ; in the case of these proceedings he should be asked to

file an answer immediately. (12)

Yajnavalkya, Verses 13, 14 and 16. 15

He who shifts from one place to another place, licks

his lips, whose forehead perspires, as also he whose

countenance changes colour ; (13) who has a stammering

and incoherent speech, and talks inconsistently and too

much, who does not respond to the speech or gaze of others, 20

and who moreover hites his lips ; (14) who exhibits by
his own movements a perturbation in mind, speech, body

" and action, is known as defective and unfit to be a

complainant or a witness (15).

Mitak?hara:~Mano-wakkaya karmabhiryo swabha- 25

vadeva, who in mind, speech, body and action

* page 15. exhibits 6y hisown movementSjUOt by reason of fear,

&c., vikrtim, perturbation ,
change (for the worse),

yati,‘ goes, such a one is known as unfit to be a complainant or a

witness, abhiyoge sakshye wa dushtah parikirtitah. The 30

Author points out the deformity in detail. Hes'addes'antaram

yati, shiftsfrom one place to another place, does not stand steady any-

where. Srkkini, lips, the corners or the edges of the lips, pariledhl,

1. Appears to ba a reading that may have been before VijniesVara,

The reading in the original teit of YljRaralkya is



692 Alltik hsrA

—

CharaeitTUhcs of an unfit person

[

Ydjnaialkya
Versts IS-!5

hcks

,

touches by the end oE the tongue or rubs,-an instance of a

deformity in action

Asya lalatam swidyate, whose forehead perspires, becomes

smeared with drops of perspiration Mukham
5 Characteristics cha Vaiwarnyam, countenance also has a

of an unfitperaon changed colour
,

a changed colour * e palour or

shadiness, etl, assumes are instances of bodily

perturbation Parisu^hyatskhaladwakya, who has a stammerinq

and incoherent speech panskshyat stammering with a stutter;

10 skhalat incoherent He who^e speech is of such a sort A man

of this description Viruddham inconsistent, the last contradict-

ing the first , bahu bhashate, taJhs muck

,

is an instance of

perturbation in speech To the words, wacham, of another, he does not

attend by giving a reply ,
nor does he attend to the gaze, Chakshuh

l
r
i of another by a responsive look—a sign of mental deformity Tathd

O'hthau mrbhujatl, moreover bites his lips, le twitches—is also an

instance oE a bodily change

Tbi", however, has been mentioned to indicate n probable

existence of a defect
, not as a positive mark of the (existence of) defects

20 as it is difficult to appreciate the distinction between a natural defect

and a defect caused by a special circumstcnce And oven if perhaps

a skilful person draws a distinction, still that (by itself) will not be a

sufficient cause for a dismissal of (the suit) No one would 6et about

actually performing the exequial nteB by merely ob prving (the) signs

S') (of impending death) in a dying man Similarly, even if it be known
from the signs that the party would be defeated, still, that (by itself)

is not sufficient to bring about (an actual) defeat

4 Viramitrodaya
The evidence to be adduced bv the plaintiff has been state 1

l) Wore Now, what cannot be adduced by lnm, nnd which is to 1

8

inferred by the Chief Jndge, the Councillors nui the rest, viz Inferential

evident* otberwue called the pratyitaht*, the \nthor points ont

TaJSaralkya Verses 13,14 15
dfano-rJA kiyt kirm-sihir yih tuytHirdd, ‘who In mind, speech,

3a liOiv and action eihil il> lyhlvown nnvem* it* (mannefi) » t wltbont



YJrainltrodaja—The Ftrlurlalto iydjKiealkjiJ t
l trit* 13 lo J

GJ/3

any other cause possibly due to disturbance etc
, vt&fhtn 'a change,’ * a

perturbation,* i e ydtx ‘goes *, « e reaches, sa, ‘he *, abhtyoye, ‘in a

complaint’ i e in a dispute, sd/sfye, i e testimony' t e in a proceeding

as a witnes*, duxhlah parxkxrtitah ‘known as defective and unfit ', in the

S&atra Therefore a complaint made by him or a testimony given by o

him is not taken as proof This is the meaning.

The Anthor mentions the perturbation itself Desat, ‘ from a

place * i e from the place of his own reei lence, deidntaram ‘ to another

pUc» *, ydtx, 4 goes ’, m other words, in regard to his residence does not

anywhere exhibit stability, spxhpi, ‘lips’ t e border of his lips, by a ;0

repetition < e often and often with the tip of his tonsue , ledhi, 4 licks ’,

t e rain Asya, ‘of him,* i e ,
of this defective person, lal&lam

,

‘forehead,’ awidyate, ‘perspires,’ is saturated with perspiration Mufham
ehx ‘mouth also*, vaitarnyam, ‘changed into non colour,’ * e , palour,

eli, ‘aUtios* i e teaches Pantuahjat, ‘dry’ t e the month becoming lo

dry, akka’aC, ‘stammering’ x e incoherent ,
one who has this, is that

Thas it n a Karmadh&raji, ‘compoiud * Viruidhan, ‘inconsistent,’ t t

the prior and the succeeding portions mutually contradictory , baKu,

•much,’ much more than is usefal, bhdshtie, ‘speaks,’ i t otters Wdk,
‘speech,’ to oneself, words addressed by another , chakakuh, ‘eyes' of ,0

another b-nt towards one’s gaze This is a dioxndtoa compound indicating

as if it were a single object
, Ao pdjayati, ‘does not respond,’ i e does not

meet by a return speech or by a response m gaze Oahthan, ‘lips,’

nirbhujatt ‘bites,’ i e distorts Of these perturbations the mental &c

may be inferred according to the local conditions of each By the use of

the words, cha ‘ami,* apt, ‘even,’ tatkd, ‘and also’ is intended to

indicate that “Although asked by many to speak, does not speak, and
does not prove what he has stated , or who doe3 not know what is the

first point, and the point next following, Buch a one fails in the suit

(o7) Having declared ‘I have witnesses who know,* when asked to point 30

out, who does not point out, the officer of the law court, on ( account of)

thasff gr&asdf may declare hiss a!s-3 to be bos saiisj ” (58} Tirosoaod

Others stated by Mann’ and others are also to ba included (13, 14, lo) «

S ulapaui

The Author mentions the characteristics of a faulty person in 35

the praljaknhta part

Yajnavalkya, Verses 13 14 15

Wakchas! untx speech gaze &c to the speech of another does

not respond by a reply and also another s eye he does not meet by

1 Bee note on page 690 2 Ch VIII 67, 60



MltMMhsrt —A Elm Litigant

£
YAjnatallga

looking back Nirbhiyah ‘bites , 1 e distorts, exhibits a perturbation ,
The

meaning is is not able to cover these As in the Ramayana ' Although

covered in the outward form it is not possible to be covered, indeed

from its forc8 it exhibits the internal feeling of men ' Outward form’ 1 o

5 the bodily movements The mouth in the form of a changed colour and

the like the mental perturbation is inferred from the bodily change

These movements from place to place and the like are indicative of a

defect (L3 14, 15)

Yajiiavalkya, Verse 16

10 He who tries to substantiate a doubtful claim indepen-

dently (of the means of proof), he who absconds as also he

who when summoned into the court doestnot say anything,

is considered to be a false litigant and punishable as such

Mitakshara —Moreover, sandigdham artham, a

15 doubtful claim even when n"t admitted by the ( defendant ) debtor,

yah swatantrah, who tries to substantiate independently of the

means of proof * e, by confinement, arrest &a, 8a hlno dandyascha,
he u conndered to be a false litigant and also becomes punishable as such

Likewise he who after himself having admitted a claim, or after a

20 claim was established by means of proof, absconds nishpatet,

when asked (to pay) He, moreover, against whom a claim has been

filed and who even when summoned, ahfito, by the king into the

court does not say anything He also is considered a fanlty litigant

and punishable as such This is the construction

-5 As this verse has been introduced by the text1 “ is known
as defective and unfit to be a complainant or a witness ’ it might

be supposed that this verse is intended simply for detecting a faulty

t
litigant (without more), so the word dandya ( punishable ) lias been

tued Moreover, from the text1 ‘even if one makes him«clf oraenable
"0 to pnm»hment as gnilty, he is not liable to have his suit dismissed"

it has b- en shown that a party docs not lose lus claim Intending
to avoid such a conclusion here, the author has used the word hlna

(faulty ) —
I \er*» 16 kbor.

I f 51 U
~ " ~~

S ct M«a» II «» *bo»« **r*e (J) *L«ro He tall text l» eiU4



Ydjnavallya *1

Verse 16 J
Vlramltrodaya-'^. Etna clamant 695

Viramitrodaya

Soma deformities, although indicative of defectiveness, may even
affect one who is not pnniBhable ; so the Author says

Yajnavalkya, Verso, 16

Sandtgdham, ‘ doubtful *, i e , not decided in bis favour by the 6

investigation, artham
,

4 claim and therefore also stcatanlrah,
* independently’, i e , irrespectively of the certificate of success to be

issued by the investigating authority, sddhayet, ‘tries to secure t e ,

secures to himself
,
yascha, ‘he also’, who when challenged for an inquiry,

ntsftpaUt, 4 absconds *, t e , from the seat of investigation runs away. 10

Jascha, ‘ he also', dhdlah, * summoned’, does not speak anything, either

m support of hts side, or detrimental to the other side, sa, ‘ such a one

hlnah, 4 a falsa htiga&mt t <?., a [salty one, and by reason of the offence

of executing a claim under a doubt, 4ie declared by the Smrtis also ‘to be

punishable by the king *, rdjiUL dandyaicha smrtah 1 >

By the first (use of) cha
,

* and % are included those who do not

attend at the place of loquiry. By the second (use of) cha, 4 and ’ ia

included one who when unable oneself, who does not appear at the

trial through a deputy. By the (use of the) third cha, 4 and ’ is indicated

that he shonld be compelled to pay what is ia dispute JO

These deformities, moreover, not likely to be proved by aay other

than one who is a thorongh expert, are only means of indication of a

disturbance. Otherwise, the possibility of a perturbation may here be

taken as conclusive. A decision by regard to these is called amonj, tl o

people a direct 1 deliberation (16) - >

S filapam

The Author states tho characteristics of a defeated party

Yajnyavalkya, Verse 16

If in a claim which is under a doubt one recovers independently of

the (prescribed) moans, tu*hpaM ‘absconds,* 1 o without informing gos
#
30

to another > Hinge , after he is brougb* for being questioned when asked
* what have you to say speaks nothing whatever—tjt«e thri-c *>s fa) c

litigants nro to bo punished ns such Mrada” howo\er mentions

five varieties viz ‘Ono who changes his pleading one a\ridm„ a

trial one failing to apptnr, ono wl o dx« not file an answer nnil on’ *j

1 irvrVsrr See lb» remark* of tfc«i MitSkshara ab>To on p 1 1

,acted in the note on page «7o

S Ch II 33

9
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l Verse 17.

who absconds after he is summoned, are five varieties of a faulty

litigant.
” “The absconder, after three fortnights ;

one who keeps silent

after seven days ; and one avoiding a judicial investigation, after a

month, and an incongruous deponent immediately (are declared as

5 vicious or faulty)." 16.

Now, where two men simultaneously go to the officer of

justice, each as plaintiff e.g., where, a certain person having obtained

land by gift, after enjoying possession of it for some period went

out on account of business into another country along with bis

10 family ; and a certain other person also obtained the same land by a

gift and after enjoying possession for some timj, went into another

country. Tbereafter both returned together and there was a quarrel

each saying “ this is my land, this is my land/’ and when both go

simultaneously to the officer of justice, the question would be

15 on whom should the burden of proof lie 1 Anticipating this, the

Author says :

—

Yajnavalkya, Verse 17. 4

When there are witnesses for hoth sides, those for

him who claims priority should be taken first
;
and if the

20 first claim be invalidated, then those (ie., the witnesses) of

the next claimant should be examined.

Mitakshara :—Ubhayatah,/or both sides, i. e. for both the

litigants. Witnesses, sakshishu, j. e., when they are available.

The witnesses for him who claims priority, Sakshinah

25 purvavadinah, should be examined; i.e. one who says that he got (it)

L
by a giEt and had enjoyed at a prior date. A Purvawadi, a person

claiming priority, is not one who first makes a complaint. The
witnesses for such a one Bhould be examined.

When, however, another person says :—“True it is that this

HO man first got it by gift and also was in possession, but the king gave
this very field to me after purchasing from this very man, or that

this man gave it to me after having obtained by giEt”—then, the case

of the first claimant becomes invalidated as it cannot be proved, and
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when the case of the first claimant is invalidated, the witnesses

Bhonld be examined of him who says that he got
* Page 14. a gift at a later date and was in possession (since).

This explanation1—alone is proper. It wonld

not be proper to put the following interpretation, t«V., if the answer 5

is by denial, the witnesses of him who claims priority are examined ;

while in the answers of resjudicata and special plea if the case of

the first claimant be invalidated then would come in the witnesses of

the next claimant The same import having been laid down in the

text—‘Next, the plaintiff should immediately have written &c.\
2 10

there would be the fault of repetition.

The first (made of) explanation has also been brought out

clearly by Narada3 who after observing—“In the case of a denial,

the proof rests on the plaintiff, while in a ‘special plea’, on the

defendant. For establishing a former judgment the (production of 15

the) decree would constitute (sufficient) proof,” says :—“When two

persons quarrel for a point, and both have witnesses, the witnesses

of him who sets up a prior claim shall be heard.”

This rule has been specially mentioned as it differs from the

rules of procedure for suits in general.(17) 20

Viramitrodaya.

“ Then the plaintiff ehonld cause to be written the means of proof

Of the allegations in the plaint ”, so it has been said. There, when the

means of proof exist for both the plaintiff and the defendant, whose

should be taken np (firet) for consideration ? So, the Author etates the 2.">

rale here

Yajflavalbya, Verse 17. •

UMayato, ‘of both' i. e

.

of the plaintiff and aleo of the defendant,

when witnesess and like other means of proof exist, pCrtatidinnh, ‘of

him who filed the plaint,* the witnesses and like other mean* of proof 30

should be admitted i ench is the general rnle.

1. i. «. taking both u plaintiff* and not ©b« as *r»fl and another a*

t. YijBaTtlkja 7 (5) page C72 abor*.

3. Oh II. IC3.
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L Verte 18

Here, the Author states an exception When the first side,

in the form of the plaint, adharibh'&te

,

‘is invalidate 1,* t. e is proved to

b3 weakened as compared with the answer, either on account of a stronger

reason, or by reason of the plea of res judicata, the witnesses, &c ,
of the

r
> respondent happen to be accepted This moreover has been particularly

elaborated before already (17)

S ulapam

Yajuavalkya Verse 17

One says mine is this land by (right of) purchase another also

10 says mine is this land by (right of) purchase thus when the answer of

a special plea is equal and witnesses of equal kind are adduced the

witnesses of the party lodging the plaint are to be accepted, and not of

one who sets up a plea of priority

1

Such an interpretation is proper as

by regard to the text* In the case of a pledge, a gift or a sale,

15 however the prior transaction preponderates there would be the fault

of repetition if the first claimant be invalidated by not adducing a

stronger reason to an answer the witnesses of the respondent should be

taken By the use of the word witnesses are included documents and
the like (17)

20 Yajnavalkya Verse 18

If a dispute is accompanied by a wager, then the

defeated party should be made to pay a fine and the

amount of his wager (to the king) and also the amount in

dispute to the judgment creditor.

25 Mltakshara —Moreover, iE a dispute
,

vivado, tea
judicial proceeding be sapanah, accompanied by a wagery—staking

is (the 'ame thing as) wager and that which contains this is one

accompanied by a wager,—then there , tatra, t e xn that proceeding

which contains a wager, the defeated party, hlliara who has been

30 described abo\ e, the king should make him pay a fine, daijdam, S3

alao the amount of the wager laid by him , and to the (judgment )

ere 1 tor th<* amount in dispute, dandam

1 It aj p^ars that S ulapao hero differs from M takahara whore
mere priority in lodging a complaint « not gmn preference to a prior
existing right (sob text p 13 )1 28-20) *nn^ 3^ TTTrfr * 3=1$ n 1

2 Boo further YSp II 23
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Similarly where one being under the influence of anger,

makes a stipulation thus —**I£ I ara defeated, I shall pay 100 panas
1

,

and the other (side) does not make any stipulation, then also a

judicial proceeding is set in motion , and when it is commenced, and
if the person making the stipulation loses, then he himselE should be 5
made to pay a fine together with the sum stipulated The other

(party) however, if defeated, should be made to pay the fine, and not

the stipulation as the text particularises it ( » e his stipulation) as for

one’s own

Where, moreover, one stipulates 100 and the other 50 only, 10

there also in case of a defeat each should be made to pay respectively

the amount stipulated by him alone By the text “ if the suit is

accompanied by a wager * the Author has indicated (the existence of)

a Butt without a wager also (18)

Viramttrodaya 16

Generally, it is only when the means of proof for both erist

that a sent with a wager comes about. By regard to this, the Author
mentions the part to be performed by the defeated party jn a emt
with a wager

YSjfiavalkya, Verse 18 20

As characterised above if a emt exist, then id a trial with a

wager, the investigating officer shonld compel the defective party who
loses, to pay to the king or to the opposing party respectively as the case

may be, Viz , to the king, the penalty consequent upon the defeat, to

the opponent the amount which was the subject matter of the suit, and

his own wager, viz
,
the sulject matter as well as the amount. By

(the use of) the worl tu, ‘however', In a suit without a wager, is

excluded the payment of wager. By the first (use of the word) eta,

‘ only * i# excla led the payment of the wager laid bv the other party *

and not agreed to by himself. By the eeconl, and accotnpioieJ by the 10

expression iHamni eta, * to the judgmeot-cre iitor ODly' is excluded the

payment of money in cases other those involving a money claim, inch

atelanler, Ac The first two chei't are mtendel to include the payment

of the penalty an l the wager which are not payable The !«*t oft,

‘and' S» indicative of payment of all the th'ee together, m q,,

the penalty, kc (lb)
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,

Verse 19

S alapam

Yajnavalkya, Verse 18

"If I am defeated on a footing of equality, then as an additional

penalty due for a defeat, I shall pay so many panas thus where the

5 defendant stipulates with extreme boastfulness, that is (known as) a

suit with a wager In such a case, the penalty for a defeated party,

as also the wager laid by himself, should be caused to bo paid to the king,

and also the amount in the suit to the creditor (18)

Yajna-valkyu, Verse 19

10 After discarding all circumvention the king should

decide disputes according to the actual facts
; for even a

real claim (based on actual facts) if not properly presented

is likely to b8 lost in a judicial proceeding.

Mitakshara—Moreover, chhalam, circumvention, what has

15 been wrongly said ;
mrasya, after discarding, after throwing off

,

bhutena, according to the actual facts, in pursuance of the real state

of facts, a king should brtng disputes to an end, vyawaharap nayed

antam Wpah Since, even a real claim, bhutamapi i e a true

case, anupannyastam, if not properly presented, i e if not properly

20 pleaded, is lost, hlyate, i. e suffers a defeat in a judicial proceeding,

vyawaharatah, at the trial on account of witnesses &c

Therefore the actual facts should be found out The

presiding officer of a Court along with councillors, by gentle

persuasion and such other meanB, should try in such a way that the

25 plaintiff and the defendant would Bpeak the truth only
;
(for) in that

case the decision would be given regardlessly of witnesses &c.

t If, however, it is absolutely impossible to find out the real

facts, (then) m that case, the second course is that the decision

should be given by examining witnesses &c As has been said1
:—

30 “ It (» e. a legal proceeding) is said to have two courses, as it is

capable of being in pursuance of facts, or founded on error A fact

is that which truly embodies the actual events An error is what has

been erroneously deposed to 1

1. Nlrndft I 29.
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There a decision given in pursuance of actual facta is the

principal course, that founded upon error is only secondary. In a

decision based on (the evidence of) witnesses and documents, the

truth may sometimes be followed, sometimes not, as it is possible

for witnesses Ac. to deviate (from the truth.) 5

*I>AGE 15.

Viranutrodaya

Aa a amt is regarded two-fold on account of the distinction of

being with or without a wager, so also by regard to its being founded on

truth, or on error, it is two-fold. For it has been said1 : “ By reason 10

of its beiog founded on troth or on error, it is said to have two courses.

Troth is what is linked*mth facts ; what has been declared by mistake,

is error.” 'Thus the word mistake here is merely indicative of a proceed-

ing which 18 not in pursuance of facts. There, as far as possible, a trial

should be observed only in pursuance of facts ; ao the Author says lo

Yajuavalkya, VerBe 19

Bh&tena, ‘according to facts’ m connection with the matter in

issue by means auch ns peaceful negotiations Ac. by the party speaking

as to actnal facta in the form of hia movements or the actionsoftbe

other elle by reference to dates, having discarded the statements in the 20

Datura of circumventions, nj-po cyacaAdrdn naysf, ‘the king should decide

disputes,’ i. *. carry to their own results in the form of a decision.

At times a suit is likely to be decided even in pursuance of an error,

bo the Author Bays, ihCCam, ‘actual facts,’ i. e. a real fact although with

proper connections each as witnesses Ac., if not properly set oat before 2 >

the determination of success, in a salt to bo managed, diyafe, ‘suffers a

defeat,’ becomes impossible of accomplishment. In each a case, the

trial will only be in pursuance of aa error. By the expression, ‘even

fads if not properly set out’ are included by extension all transactions

well known as being in pursuance of facts.

‘ There, a transaction proved according to rules of fjistra is as

under* “One who abandoning a strong ground resorts to a weak one,

wonti not be allowed to resort to (t agtm after the members of the

judicial assembly have reached 1 the e*»ge of enccess'. dVhen* a law

1. By Mrada I *$»

2 1 e have tb*ir da-U!on as to wfc© »’ eald rxxt**l

3 Kltytyana, Verw "51 4 KarOda I Cl, tZ
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[ Vent 20.

suit h&a beeu decided, evidence becomes profitless, nnless a document

or witnesses can be produced who or which bad not been announced at a

former stage

1

of the trial. As the (fertilizing) power of rain is thrown

away on ripe grain, even so evidence becomes useless when the Bait has

5 been decided.”

Popular usage in transactions, such os “ If I do not go tomorrow,

I am (to be considered as) defeated,” an agreement like this and

otherb. (19).

S ulapaci

10 Yajnavalkya, Verse 19-

“Truth is what rests on true facts. Error rests on a mistake of

facts”, vide this text of Narada3
,

if real facts are clearly ascertained

by means of other proofB, then whatever had been declared through error

should be given up as not final, and by means of positively ascertained

15 facts, judicial investigations should one conclude; as even actual facts

if not put forth in a judicial court lead to a defeat; so Narada :

“What through error is not declared, that even though it were an

actual fact is lost at law; therefore, judicial trials should one investigate

by regard to actual fact6-" “Moreover by the king particularly by one

20 who is anxious to maintain the ( integrity of ) law, by regard to the

diversity of the human mentality, after discriminating the good from

the not good”. (19).
1

** Even a real claim is lost in a judicial proceeding if not

properly presented” the Author mentions an illustration of this text

25 Yajnavalkya, Verse 20.

Where the defendant sets up a denial and it is not
confined to one only of the many particulars written in the

plaint severally, and the claim is (afterwards) proved in

1. Asahaya has the following note on this -

'"This wicked debtor

owes me money, and although this ia supported by witenesses and other evidence,
he declines to give it. Therefore he must be produced in my presence before
the King’s Court.’ If the claimant saya so, and does not produce his proof at

the time of the evidence, but offers to produce afterwords, it cannot be admitted
as evidence. But, if after making tbe statement, the claimant could not
produce it owing to any accident etc., it may be offered, and it shall ba accepted
although the case had already been decided, and sureties were offered and. taken.”

2. Kindt I. 3 . I. 64.
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one particular, he should he compelled by the king to pay
the entire claim He (the plaintiff) should not, however,
be allowed to recover (from the defendant) what had not
been alleged m the plaint

Mitakshara —Naikam, severally, many particulars eg 5

gold, silver, clothes &c , llkhltam written, allegation made by the

plaintiff , if the defendant denies

,

nihnute, j e conceals the whole

claim, then, if the claim is proved, bhavitah t e the defendant is

made to admit, the entire claim i e with regard to silver &c (also)

bs alleged in the plaint should be caused to be paid to the plaintiff 10

by the king, nrpeija

Na grahyastuamveditah, should not, hoiceier, be allotted

to recover what has not been alleged What had not been alleged at

the time of the first complaint, bat afterwards is being informed by

the plaintiff saying that it was formerly forgotten, he should not be 15

allowed to recover, na grahyah i r to be (allowed to be) paid, by

the king

It must not be supposed, however, that this rale is merely

textual1 the falsity of the defendant’s denial as to one particular

having been e'tabhsbed, it leads to the possibility of (establishing) 20

its falsity as to other particulars alto Likewise, the truth or the

plaintiff’s allegations having been established in one particular it

raises the probab lily of its being true in other particulars a'so Thus

from this very text oE the Lord of Yogis

2

supported a* it is by the

rules of Logic which is onlj5 another expression for * the rules of 25

probative reasoning * the resulting rale ( that comes to be established
)

is that the king sfioafrf cause the entire ciaim to 6c pairf

•

And when a suit is being decided m pursuance of th<* rules

of logic, even if the real facts stood otherwise, no fault would attach

1 oa a text i * Jt» lonedceM can b« „rr3

by Ui« test of logic a* will from tbo fctxt •“ttcccf

J • * lb* it go Y»jl5fTfllcra.

3 n*ivrrq»nirTs:

10
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Tijuavalkyd

|_ Verse 20

to the judges deciding the suit
1 As also (says) Gautama2

,
after

stating
—

* Rules of logic are a means for arriving at a judicial

decision For getting at a decision with (the help of) it (logic),

parties should be placed in their proper positions respectively, he

5 concludes3 thus * therefore the king and the preceptor are blameless
’

Moreover it is not that the consequences of a (false) defendant

being confronted in one particular extend only4 to his testimony not

being accepted (as a reliable one) because the text is that ‘a party

confronted in one particular should be made to pay the whole (claim)

10 by the king
’

The text of Katyayana5
, however, in: “Even in suits

involving several counts, as much amount as the creditor (plaintiff)

establishes by means of his witnesses, bo much only does he get",

has a reference to (suits for a) paternal6 debt payable by the sons

15 and others There the rule is that sons and others in their answers

in a suit with reference to several claims saying
f

I do not know’, do

not become guilty of prevarication
, (and) even if a claim is proved

against him m one particular he does not become a false litigant, and

bo the rule
—“where the defendant denies all the particulars &c

u

20 has no application there, as there is no concealment, and therefore no

(scope for the application of the) rules of logic The text of

Katyayana* Viz
1 Even iu suits involving several counts &c ’ is a

general rule Putting aside the 'false answer ’ which is the subject of

a special treatise, the author treats it as an answer of ignorance
*

1 It may also bo thus rendered
,
Even if it were different from the real

facts
I

’

2 Ohap H 23-24 3 Chap II 32

i
4 Ac « e only thus far, to this extent It is not that from this

text the incapacity would extend to the length of only the party’s case not being
accepted The Anthor says that it extends farther, ciz * gq ' The
meaning is that in the case of false witnesses the only consequence is that their

testimony Is not accepted
, whereas in the case of dishonest litigants, not only

that their testimony is not accepted bnt that they are punished to the extent of
the entire claim in dispute being thrown out

6 Verse 473

f a a better reading and is adopted from Bilamhha^i
boo IUlambhatti page 24, X 18 5>nifUl?*nS*J»lfiTOX ,
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It may be Baid that by the text1
viz. "In suits for the recovery

of debts and the like which are of a quasi-finite character, the amount

in dispute being already ascertained, if the allegation is for a less or

a greater amount, the claim does not succeed”, Katyayana has said

that in suits containing more points than one, if only one point or more 5
points than one which are involved are proved by witnesses, the whole

claim does not succeed. That being bo, when only a portion is proved,

from where doe9 follow the proof of the portion that is not proved ?

To this the answer ib that where witnesses are produced

as the means for proving the entire claim alleged in the written lO

plaint, there in case the witnesses depose to a portion only or

to much more than w4iat was claimed then in such a case the whole

claim does not succeed ; this is the meaning of that text. Even

there, from the wording of the text vis. “being ascertained...does not

succeed”, a doubt would even lie here as before and thus there is 15

scope for other evidence (means of proof), on account of the rule in

the text2 “after discarding all circumvention &c.
”

In the caBe of criminal complaints, however, the whole point

alleged is considered as established even if only a portion is established

by witnesses produced for proving the whole case ; because crimes 20

and the like are considered os proved by so much proof, ns also on

account oE the text of Katyayana3
vis. “In complaints For

cohabitation with women, crime, and theft, what is known as the

point at issue is considered as established in its entirety if only a

portion of the point in dispute is deposed to by the witnesses.” (20). 25

Viramitrodaya

In the coarse of an exposition of the fanct/on of the ting, the *
Anthor Rives illustrations of trials bas*J on facts, as also those influence 1

by mistakes

YaJSavalkya, Verse 20. 30

LikMUim, * written \ in the plaint Ac., the written allegations

male* mitam, ‘many’, in more than one ( particular ), jnch as, gold,

gems, clothes, Ac., the defendant who nihnule, * denies % i.e., conceaie

1. Verse, 2. Y4j8.II. 19. 3. Verse, 25?.
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Verse 20

the entire claim, he, ekadese ,
‘ in one particular ' each aa, merely as

regards gold or the like, ubh&titah , ‘proved’, *>« » by means of witnesses,

as &c., has been completely proved to have taken, sarvam, ‘ the entire

claim which is the subject matter of the complaint, nrpena, ‘by the king

5 to the plaintiff, d&pyah
,

* should be compelled to pay \

this, moreover, in regard to one particular (item) of the plaint

which wa9 established, when other particulars have not been proved here

as also m the case of a special agreement, that ‘ if even one particular is

proved, I shall pay np the whole ’ There, the first has connection with

10 actnal facts as may have occurred, the Becond is based on a subterfuge.

Anitedilah , ‘not alleged in the plaint’, not set oat in

writing before The particle, tu, ‘ however hgs the sense of cha ,

‘ and ’ As to the part other than the one particular in regard to which

the claim is proved, such as gems, <S,c , altboagh not proved should not

15 be ordered by the king to be paid This also is an example of a trial

connected with an error Vide the text of Katyayana' “ Even when

only a portion of the matter alleged has been deposed to by the witnesses,

in charges of intercourse with women, heinous offence, and theft, the

whole of the matter alleged shall be deemed to be proved.” In cases of

20 theft and the like, although proved in one perticalar, the whole is to be

paid, bo the Mitaksbara (20).

S nlapapi

YaJEavalkya Verse 20

One who of the many counts in the written allegations, suoh as

25 gold, Bilver, copper &c denies all, he, when proved as to one

particular such as gold &c all i e Bilver &c ,
he must pay If when proved

as to one particular, having ascertained the plaintiff s he says “ this

other also was forgotten by me' , such a one not having been written down
at the time of the plaint, should not be admitted, and no royal penalty (20)

t

30 It may be said “Where the defendant seta up a denial, and the

denial is rot confined to one of the many particulars” &c* is a

Smrlt text , ho is also “In saita involving several counts d.c ” a

Smrlt text Thus there being n mutual conflict between these two
Smrtis, why are they not considered as nnauthontative as they are

1 Yens 307
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opposed to each other ? Why resort to (the rule of) adjustment1
?

So the Author Bays :
—
Yajnavalkya, Verse 21 (1).

Where two smrtis conflict/ principles of

•Page 16 equity as determined by popular usage 5

shall prevail.

Mitakshara :—Where smrtyoh, between two smrtis, there

is mutual virodhah, conflict, there for the purpose of removing the

conflict and determining2 the matter in i=sue Jiyaya, principles of
equity, comprising general rules together with the exceptions, 10

balavan, shall prevail, i e. (will) have force

From where* should these principles be obtained ? so the

Author says .—wyawaharatah ltl, as determined, by usage etc

,

obtained from general usage i. e. ancient usage as observed among
the elders and os determined by the two test3 of affirmation and 15
negation 3 Hence even in the present ca9e establishment of the rule

is the only proper test. Thus should be applied even in other cases

the rule regarding the adjustment and the rule of option.

I imnmm seo note 4 further on pp. 708-700

2. Note that here imvrv'ni'Htil means fmwTW'rnv
3. note these two terms, which are likely to recnr often

and hare an important place m tbo rules of logic and also of interpretation.

3TMir predicates a constant and invariable concomitance of lhe middle term or

^3 and the major term or *mq ) The familiar Irstaoce of

thil is
— ‘Wherever there is smoke there is fire’—tbe

invariable co-existenco of fire with smoke is called in logic the relation of
‘invariable Concomitance' or vrjztuft Corresponding to and the opposite

of tho above is what is known as thecvpftTnr g or an assertion of the concomi-
tance of the absence of srw »nd the absence of (jf g «t* qfjfqjrq ^

“ Wherecver there is no fire, there is no smoko also.” The (Indent
stiff find a fittingcompsruoc with tbrt id tbo (If Uateen*! A Proposition of
the Unglirh Logic * g. All aisy and the (2) con vet tel A proposition t g

*

AU not * is not-y, respectively. A esnse or Is said to bo connected with
Its efftet by sr?TTnrYt«>V-3 when both the sfii rtaati re and negstlve relation,

between tbo thing to bo proved and the casse that prove* can be equally
averted , s»cb a alone makes the argument perfectly sonnd and incapable «
of refutation. This process of arriving at the Vylp 1 cr neivtrtal proposiilcn
eorresp»*di to the metliols of agreement and difference In Mill's Logic
Tbo appli altos of this fn the context will be seen from tfc, following
Illustration The question is whether a particular esag* It j roT*j to *xi»t
or wot. Instances of Its ofSttnstien and »n entire eb.***-* of |t» negation ef
ison -enforcement wonld proto the mulcts osdvr the UtU



708 AlIUKtfiarl—Rule* of Late and Politic*.

[

Yajhavallya
Verse SI (2)

To this general rule the Author mentions an exception

Yajhavalkya, Verse 21 (2)

The rule however is that the science of law is

stronger than the science of politics.

5 Mitakshara :—The science of politics e.g. the work of

Ausana/Sa stands already excluded by the text

An exception * in conformity with the principles of legal

to the general rale, science 1 *
,

so the ‘science of politics’ referred

to here is the one forming part of and incorporated

10 in the * science of law ’ and characterised as the science of polity*

In the case of a conflict ,
virodha, between twc? smrtis t. e. from the

science of law and the science of politics (respectively), the science

of law is stronger than the science of politics ; this is the rule, sthitih

(lit.: position) i. e. limit. The meaning is that although in themselves

U» there is no distinction between the science of law and the science of

politics as the authors of both are of equal2 (authority), still the

principal subject (of treatment) being law, while politics having only

a subordinate position, the science of law has force. The importance

of Dharma has already been demonstrated before in the beginning of

20 this treatise1
. Therefore, in the case of a conflict between the

Dharma*A$tra (science of law) and the Artha*aslra (science of politic*),

undoubtedly the Arlkn^aslra will yield ; and there is no scope for

any rule of adjustment or oE option for a Vishaya-vyawnstha'.

( ftmwrcrm ) or a Vilalpa ( ).

1. Yijfi II 1 p 1. II 13 L 14 above

2

Or It mi; even bo tranilated as, ‘ni both are tho competition*

ot tins tune (author )
’ t

c erjual, or It may also mean, eame The meaning ii that even If

the tamo author ley* clown two text*, one in the nature of a tnj text anil the

other an arena text, •till having regerd to the fact that It i* the n$Jina which
U th* mr* or principal inbject of treatment, the text* pertaining to the tnftfTW

* will have force

3 i t. In the Aehlraihjiya. Introductory chapter I vertee 1-0.

4 Note lhr»e two term* and ftxn
1% ihalpa) meant option I * the rule of option. fffTtoWl mean*

an adjustment of the *«veral ,ab^ct, by appropriating each to It*
j
roper place.
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J trig 21 (2) J

What1
is the illustration For this (proposition) ? Not certainly

the text oF Mann2
viz
—

‘ One may Blay without

An Objection hesitation a desperado3 who approaches (with a

murderous intent) whether (he be) a preceptor, a

child or an aged man, or a Br.lhmana deeply versed in the Vedas (351) 5

By killing a desperado (intent on doing harm), the slayer

incurs no guilt, whether (he does it) publicly or in secret (for in

such a case) fury recoils upon fury* (352) Also, “ One should

(certainly) kill on the field of battle a desperado who approaches with

an intent to kill, even though lie were a special scholar of the Vedas 10

and thereby he does not incur the am of a BrShmana killer ” and

simitar others arc the £rthas astra texts 5 “ This expiation has been

prescribed for unintentionally killing a Brdhma/ia
, but for

intentionally slaying a Br&hmam no atonement is ordamed, ” and

According to Sanskrfc writers it there bo a direct and clear conflict

between two texts both lose their binding character, and one is left to «cce{ t

either at his option There is also another course which is resorted to and that

is by assigning the affirmative (*rv) and negative (3mrr) clauses to their

proper and appropriate places and thus removing the conflict An example

will make this dear A Brahtnaoa nay eat flesh ' This conflicts with the

general prohibition of flesh against BrAhmana Then follows the appropriation

( ftTHTTUn ) rtx a northern Bn Jimana nay eat flesh—a Southerner ninl not

'

Tl e reader will note the two texts an apparent eomplict between which has

introduced Verso 21

A very good instanco of (it~! and ffTCWfW may bo found In Yl;n JJ

277 nufir i flwii 3rmfl"ti'WT Commenting

Upon this fill says JVW? ftfVW VTWf »f VI I

an 1 this is further made clear by in tho gv'tufi thus—tfV’tvru’i ipn

er*ru «rwr qr r sfVivm'ipttVTfj «rtfl tmarytr (<<*** rswr t

It will thus be noted that either of these have a scope when there is a

eweSlot Tho Aatber bore toft Iktt lucre if so rooa: for retorting toertber ts

there is no conflict at mil •

1 From this clause down to p 711 line 17 I* stated the objection, or

ibepwf 2 Ch VIII 551 -352

2 mnvftn This word has been translated a» ‘an aiiainn’ in the

f?*crcJ Book* of the Fast, but having regard to it* wile coarctation a

dtiprra la would be a proper rendering

4 Sole the gloM of KulIAka. **5

i {Yrvfy^ l i « the videnea of the assailant general** and fosters the fury

of lb* person attack*! ^ Jtanu XI F9
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L Vertt 21 (2)

such others are Dharmas
1

astra texts » and it is proper ra the case of

a conflict between the two, that the Dharmas'astra should hare force,

(since), there two (kinds of) texts not being likely to be in (reference

to) one subject, there would be no conflict, and the consideration of

5 their force or weakness does not arise

Moreover, premising with the text1 vi7 "the twice-born may

take up arms where the law is being flouted &c”and proceeding

with the text2 "in their own defence and m the defence of the dakshmd,

in a battle-field, and m the protection of women and Brahmanas

,

he who kills within the limits laid down by law, incurs no gmlt
”

15 one is not amenable to the punishment for Blaymg m a fair fight an

assailant as also one who is intent upon killing women or Br&hmanas

( while engaged ) in self-defence or in the defence of the dak^hna—
wealth collected for distribution among the Brfihmanas assembled

at a sacrifice—and (other) utensils used for a sacrifice, the text viz one

may etc a preceptor, or a child or an aged man3
etc has been given

as an explanatory* affirmation of the same5 Implying thereby that

one may kill even the preceptor and others who are absolutely immune

from being killed, when they attack with a murderous intent,

20 what then of others ? From the use of the words wd6
(or), and also

of apt (even) in (the text) “ even though he were a special scholar

of the Vedas1 &c * the inference is not (intended to be) suggested

that the preceptor and others should be killed, a° also from the text

of Sumantu viz '* There is no guilt in killing an a*sailant (with a

25 murderous intent) excepting (when it is) a cow or a Br&hmana ” and

also according to the text oE ifantf viz " Let him not injure the

preceptor, nor him who expounds the Vedas, nor the mother or the

father ; nor also the Br&hmanas, cows nor an ascetic ” This text is

* used with n purpose (lit meaning), inasmuch as it is intended to

SO prohibit the killing of the preceptor and others ( when they approach)

as assassins, and not otherwise, as the prohibition oE murder in

1 Mann VIII 349

3
f

Mann. VIII 351

6 I e Chap t III 545-350

7. Bee above p 709 h j>

> Mann VIII 350

4 snfTTfH

6 laMana VIII 350 (See above)

8 Oh. IV 163
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general is already deducible from the general principles (of law).

Even the test1 “ by killing a desperado the slayer incurs no guilt” is

intended to apply to others than Brlhrnanas. Since, (by the text)
u
an incendiary, a prisoner, one armed with a deadly weapon, a robber

and one who causes the deprivation of land, wife, and wealth, these 5

six are (known Ataldyinas) desperados or felons” and also *' one who '

is armed with a sword, poison, and fire, who is ready to utter a curofe

with hand uplifted, who kills by means of A'tharvana charm3, who is

a traitor to the King, who violates a married woman, who is ever

ready to prick a hole ( whereever found) one should know these and 10

all such others as desperados or felons (Atatayinah)/’ the Atatdyins

have been indicated generally. Therefore the result is that when

Brahmanas and also others are killed as assailants by inadvertence

while being] warded ofE by one acting in selE-defence and having no

intent to murder, in such a case a light expiation will be (sufficient) 15

and no punishment from the King (will be necessary). Therefore

another illustration should be cited here.

(To the above objection) the answer is :

‘ rAs acquisition of

a friend is superior to the acquisitions of gold or

* page 17 laud, so one should endeavour for his acquisition” £Q'

An Answer is an Arthai&stra text. “ In conformity with

the principles of legal science, and divested of

anger and avarice” is a Dhartnasfdstra text. There occurs a conflict

of these two in some cases. As e. g. in a Bolt where the procedure
(

,

is of a fourfold character j if success is secured to one party, 25
s

acquisition of a friend would be made, but tho Dharmas'dslra would

not be followed ; while if success is secured to another party, the

Dharmas'dslra would be followed; but (it) would prejudice the

acquisition of n friend, in such a case the Dharmas'dtlra Em more
^

force than Arlhasdslra. Hence A'pkSfca-mba. has shown the 50

importance of expiation in tho text*. “This very same (penance is

ordained) for him who when his Dharma (doty) and Arlhn (gain)

come into conflict, chooses the Artha.
,% By the expression ** This

very same” the twelve years* expiation* is intended.

1. Mann. VIII. 352.

3. Sm Xpastaob* I. 9, 24, 20.

11

2. I. 9 U. 23.
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' ' i

of theTand Bhould inflict on that sinful man the punishment ordained

for a thief", of these two texts, one -of Dharmpiaslra, and another of

ArthasSslra, when there is a conflict, the Eharmai&stra text propounding
proprietorship by a successive enjoyment for three generations (although)

without a title, has force It is in conflict with the DharmaiSstra text 5

laying down a punishment for possession without title eventhough
for one hundred years. So Naradah "Where there is a conflict

between a Dharmasastra text and an Arthas&slra text, giving up the

Arthaidstrd text, one should act up to what is stated In the Dharma-

stetra”. (21) 10

It has been said above

2

that “ Next, the plaintiff Ehonld

immediately have written down the evidence by means of which the

matter in dispute is to ba established”. What are those meanB?

anticipating this the Author says :

—

Yajnavalkya, Verso 22. 15

Evidence has been Btated to consist of a writing,

possession, and. withesses. In the absence of any of these,

the ordeal is said to be another (means of evidence).

Mitakshura :—That by ( means of ) which a thing is

measured or discriminated is pramana, evidence. That, moreover, is 20

twofold, nr. human and divine. Of these manavam, human

evidence is (of a) threefold (character) viz. llkhltam, bhuktih,

sak^hinah. periling, possession and tcitnesses ; so it has

bsen la.d dotcn, kirtitam, by learned sages. Then (againX writings

are of two kinds. A S'asana, royal grant, and Chirakam, a 25

scroll or deed, A Royal grant has been dcGned before*. A scroll or

deed (is «) will be defined (hereafter)’. Bhuktih, possession, means

enjoyment by (actual) occupation. Sdkshiijah, tcitnesses, i.e, of

the character and kinds to be de«cribcd hereafter 5
.

1. Cb 39.

5. Yijft. I*-7 Tr. p 672 htxv 14*16 abort'.

3. YljB, 1. 3t8 P S30 4. Yl;5, II *4.

6. U In SfHilon V, **Of JL»



714 iHIUkiharl—Modt of proof. Ydrramlkya
Vrrts 22

It may be said that a writing and witnesses may properly be

(accepted as) evidence es they may be included

'Die four kinds in the idbda1 mode of proof ( PramUnn ), os they

of evidence. serve as a medium r. e. of expressing (the

3 meaning of) words.2 But how can possession be

a mode of proof ? To that the answer is that even possession

when eati»fying certain (specified) conditions will invariably and

co-rectly measure the probative valne of the sale and other transactions

which are (set up a3) the basis of ownership, and assist an inference

10 (to be drawn), or in the absence of a direct inference, a conclasicn

may be drawn by implication, and thus it (i. e. possession) may be

included either in an inference ( Anum&na ) or an implication

(ArfMpatti) and be a (good) means of proof. 0
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Verse 22 J

are witnesses for (establishing) the acceptance of the loan, but not for

the (particular) amount or the rate of interest, and the plaintiff offers

to prove his case bp an ordeal, m such a case, inasmuch as under the

rule1
(of procedure), viz ,

' regarding proof of a particular portion

only/ the particular proof about the amount and rate of interest 5

follows (by implication), there is no scops for an ordeal. As has

been observed by Katyayuna.2 *—“ Even if the human evidence

offered by the contending parties cover only a portion of the sabject-

mntter, it should be accepted, and not the divine test even if it (t.e*

the divine test) be sufficient to cover the whole suit ” Ae for the 10

rule.— The trial of secret offenders must (necessarily) be by means

of ordeals ”, even tins (test) is intended to govern those cases where

human testimony is unavailable. As to what has been said by

Narada,* viz “ (Where a transaction has taken place) in a forest, in a

solitary place,
4
at night, or in the interior of a house, and in cases of 15

heinous offences or of denial of a deposit, a divine test is permissible

even that is (applicable) when human evidence is absolutely impossible

(to be adduced). Therefore the general ru re (that naturally follows)

is that a trial by ordeal is allowable only where human evidence does

not exist, 20

An exception to this, however, lias to bo noticed* viz. ” In

trials concerning heinous offences of a long4 standing or in the case of

assaults or slander or concerning acts proceeding from violence, the

ordeal itself are the witnesses."

Moreover a similar rule is found in some places about a 25
writing, etc. As in * determining rules laid

* Page 18 down for pdgas,7 the Frenis, and Ganns and
other trades, the evidence (to be adduced) is

l. «Fs$5Ti
,

smft’r.qTV al,° calJe<1 i*?5Tfor'i vre as e. g tO *r ursr

HWPr *INI * *1**1 5pr l See tha s^mrc* on tha Sutra rr'jTol ! 1 5« Cf
the role of * Park lot the whole’ f VerieSlO 3 11.30 *

A Dr Jollr tafcca for* a* an adjcetiro of 3tpT and translstei “ in a
solltarv forest ”, but see the gloss of Asahsja on this —“ at

HTHalpt I
” 6 Katyioa, Vena S2S>.

6 Or It may alio be interpreted as * In protracted proceeding*, In trisls

of heinous offerees A- the trs^’mT and ntfffry being taken sepsr* *ly

Cit«d as of Brhas^s'i in V. .Sfaroskha. see p 1 >, 1 H
7. X'T and Wi, Soo Yajn II *0 and SliUkshsri wfcera Vijfiineisrare

that drSnei—jri -nvr I fixrpt rr J ani1 'fcrr—

n-nm frndTX r?‘ »

t
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writing ami not an ordeal or witnesses1 ” Similarly 2— In amt*

regarding the right of door or way, or the right of erecting O"

making these as alio in amts regarding the enjoym°nt of a surface

or watcrcour«e tl e most important (means of) proof is that of

5 pos»eaMOn , and neither an ordeal nor the witnesses So also
1

‘ In suits regarding valid and invalid gift*, in disputes betwten a

master and his e*rranls in cases of re cission of (the contract of)

sale, and aUo where after purchasing a thing one does not wish to

pay the price, in disputes (arising out) of gambling (with dice) and

10 betting (with animals) wherever a dispute arises in any of these cases,

witness have b»en prescribed as the means of proof, and not an

ordeal or a writing
”
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—

RtlaUzt priority and force. 7T7
Vene 23 (1) J

1

1

As possession is determined in the form of an. inference, the. use
of possession is characterised as inferential. So even Brhaspati 1

,

“Witnesses, documents, and inference, thus human evidence is regarded
as three-fold. Divine evidence has been stated to be nine-fold beginning

with the Balance and ending with Dharma. But the mention of 5

possession is indicative of greater force than document". {22),

When there is evidence on both sides, and when there exist no

circumstances which would help in discriminating the strength or

infirmity of either, (a question might arise) how should the strength

oE saveral proofs adduced by the plaintiff and defendant be 10

determined ? So the Author says

• Yajnavalkya, VerSe 23 (1).

In all* civil disputes regarding property, evidence

adduced in support of a later transaction preponderates.

Mitakshara :—In disputes for payment of debts, and others 15

in all civil disputes, sarveshu arthaviwadeshu, later transanc-

tion, uttard. kriya—that which ia established is a Kriya, i\e.,

investigation or proof. When the evidence in Bupport of a later

transaction is established, and it preponderates, balavafci, the

party setting it up becomes successful • and (in such a case) even if 20

. the allegation in the plaint be established, the party Eetting it up is

defeated. As e.g. where a certain person establishes a loan by proving

receipt, while the other party proves its non-existence by repayment,

in such a case where the receipt and payment back are (duly)

established by (proper) evidence, this (evidence of) payment back has 25

force and the party who sets up repayment eucceeda. Similarly,

where after first taking (a loan) at two per cent, a party acknowledged

1. Ch. V. 18.

~
2 srS'lTrp—This has been rendered by Hr. Macdllk as ‘money-disputes.’

llaving regard, ho irtTer, to tho propir meaning and scope of the expression

here, it would not be an accurate translation. An XTViT? i« * disputa

regarding title to or posie«sion of property ard ths property may ho notable

or immoveable Tt»ts has been mads clear by the author himself in hi# gloss

on Yijfr. Vtrsc (2) in. Ssoskrit p. 11 1. 5. Ritri'tl n> An
in nsed in oppon«lon la a HHJtfvriKfrr or any such suits the origin

of which is In some threat or similar act and net is a lubttsntlea claim to

property.
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Verst 23 (2

)

(to pay) at three per cent , in such a case even when there is (good)

evidence for both the facts the acknowledgment at three per cent

has force Because the general rule is that of two contradictory

facts unless the prior fact is refuted, the truth oE the later one doe»

5 not become established, a3 it comes later (in order) It has also been

said “ a later fact is not established, unless the prior one is refuted
”

The Author mentions an exception to this (rule)

Yajnavalkya, Verse 23 (2)

In the case of a pledge, a gift, and a sale, however,

10 evidence in support of the prior claim preponderates

Mltakshara —'In (any of) the three suits concerning a

pledge and others proof of a prior claim alone preponderates It is

thus when a man after mortgaging his only field with one, and after

obtaining some loan, again mortgages it with another and obtains

15 something, m such a case, it (t e. the fWd) belongs to the first only

and not to the second So also in the case of gifts and sales

It may be urged that there being no ownership (left) in the

subject-matter of a mortgage, thereafter a second

An Objection hypothecation does not appear permissible

20 similarly, also the gift or sale of what has been

(already) given or sold does not arise at all
,
and therefore that this

text is (thus) meaningless

To this the answer is, even when no ownership exists

and still when from ignorance or avarice

The Answer one has a mortgage made again (over the same

25 subject matter), in Buch a case the prior transacMon

alone has force Thus it is proved beyond doubt that this text

•a 'Jw. .

<

Viraraitrodaya

By the text1 4 When the first claim u invalidated, &c. ’, it has

3) been stated that when the answer ha« greater potentiality, the evidence
for the defendant is taken The e the potentiality of the answer

consuls In the greater etrengh of the evidence as exhibited in the

answer, so the Antbor points ont the (element of) strength in the

evidence

1 YAjn H 17 Beep 696 11 18 20 above
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Verst 23

Vlramltrodaya—tn mortgage sale <Lc 719

Yajuavalkya Verse 23

Sareeshu
t all*, mv&deshu, * id disputes where the subject

matter is the recovery of a debt, of the evidence on the two sties, ic,
of the plaintifl and the defendant, set out by them each as the means
of securing their points, between the two, that which is of a later 5

period, baa greater strength Thus, where the statement of one is,

‘a debt hag been taken from me by him anil he owes it and the state-

ment by the other is,
1 Yes, indeed was taken, but it was paid off’, there

the evidence in support of repayment has a greater claim Similarly,

when the first Joan was contracted under bd agreement of a Kdforn* as 10
the rate of interest, bat later on at the rate of a Pana, and that has

been by some arrangement, in such a case, evidence m j
roof of the later

arrangement has a greater claim And thus where money deposite l with

one has been deposlteiT wjtb another, there it should be understood that

the bailment with the latter has greater force 15

The word eta, * however is to be used as coming after the word
utlard, ‘ later * Thereby, an equality of force of the prior one with it

has been excluded Similarly is the word eta in purvaita ‘prior ODly’,

is to be explained In some places, in the place of ‘ in all civil, &c *,

the reading is, ‘prior in civil, &c ’, purvd tu tit 20

Here the Author states an exception, A dhau, ‘ m the case of

a pledge’, t e
,
iu a transaction of pledge, piatigrahe ‘in the case of

a gift ’, and in the case of a sale also, the prior one of the same kind m
each case has a claim in preponderance The similarity 2 moreover,

consists in the prohibition to dispose of at will, and the destruction of 25

one’s ownership Thus where after a mortgage with one, a mortgage is

effected with another, there the first mortgage is stronger , also where

after an acceptance or purchase by one, another has resorted to

acceptance &c as a means for (acquiring) ownership, there the first

acceptance, &c ,
is more forceful This is the meaning xo substance JO

As against a mortgage, a transaction of acceptance aa a gift and

the like, being destructive of the right of ownership, whether of a prior
%

or posterior date is indeed stronger Thus it should br understooi that

by regard to its being not obstructive of the free right of dtspo al by the

owner as he likes, whether of a ffior date or of a posterior date a 3o

mortgage which is obstructive of the free right of disposal by the owner

1 A quarter of a Pann

2 In a transaction of a pledge the freedom of disposal of the object

of the pledge which remained with the owner before is restrained and the

right of ownership becomes extinct in the other two transactions

12
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]

Indeed this is not proper Certainly ownership doe3 not

become extinct on account of non protest
(1)

Objection. non protest not being known either in popular

usage or in S'dstra as a cause of extinguishing

ownership, (just) as a giEt or a sale is Nor is ownership acquired 5

by possession for twenty years
,
because possession is not the (means

of) proof of ownersmp , also because (of the rule that) evidence

(pramdna) does not create the matter to be established (prameya)1

it

0 e the pramdna
, ) has also not been mentioned among the

circumstances giving rise to a title by ownership Fo- (in the text) 10
'* A man bacomes owner by inheritance, purchase, partition, seizure

or finding The additional (mode oE acquisition) in the case of a

Brdhmana, 19 gift , in the case of a K^hatnya gain 3 of conquest and

in the case of a Vais'ya and S'ddra gains (by labour)
,
Gautama2

only mentions these eight as the sources of title by ownership, 15

(be does) not (mention) possession

Nor would it be correct to say that this very text demonstrates

a twenty years’ possession as an originating

* Page 19 cause of ownership A title by ownership or

(2)

Objection its origin are indicated (even) by general popular 20

repute and not (necessarilj) by the S'dstra alone

This, however, will be more fully dealt with in the chapter on

Partition The text of Gautama is only intended as (laying down)

a rule of limitation

Moreover, the text3
viz ‘ He who enjoys without a title for 25

ever so many hundred years the ruler of the

(3)

Objection land should inflict on that sinful man the

punishment ordained for a thief
’

is opposed

1 qqq- (Pranayd) is that which is to be established, ‘ the point at issue ’ *

uqjoi (Pramtma) is the means of establishing the point at is«ne The meaning m
the text is that a praman* or evidence can only indicate or prole something which
is already in existence

, it cannot create it, » e a pramana cannot be the

‘Originating cause’ of a prameyi 3T3tTi?*mif^l

2 X 38-40

3 Bee Snbodhici p 13 1 12 and Balambhatji p 31 U 2&-28 on this
4 Balambhatta and others a'cribe this text to Vana It 1B not to be

found in the editions of Want* It is however, fonnd in the Mrada Smrti I 87
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I Vene 24

to the theory that possesion without title is the source

of ownership. Nor also would it be proper to say

that the text '‘He who en]oy9 without a tith* &c ” is meant to apply

to a possession without notice (to the owner), and the text

5
“
Passyatobruvatab1 &c’ to possession with notice (to the owner)

The text “ he who enjoys without a title” being general in its

statement As Katyayana 2
also has said “One who has forcibly

taken away beasts, women, or men should not rest his case on

possession (of these) nor his son also”, the rule has thus been

10 established, that moreover an extinction of title is not possible in

case of a possession with notice as it 13 improbable that any cause of

an extinction of title would (be suffered to) exist
3

Moreover, it should not be supposed that inasmuch a3 the

evidence m support of prior acts preponderates in cases of pledges,

15 gifts, and sales, thiB (i e the present ) text is intended to lay down by

way of an exception the preponderance of the evidence of transactions

later in date amounting to twenty years’ possession in case of land,

and ten years’ possession in case of wealth (or moveables) Since in the

ct«e of these in reality a transaction itself is not possible, it is

20 only (that which is) one’s owa (property) that is fit to be pledged,

given away, or sold , and there can be no ownership over what has

been pledged, given away, or sold Moreover a penalty has been laid

down for a gift and acceptance of that over which he (i e the giver)

does not possess ownership, thus4 5 “He who accepts (as a gift) that

25 which may not be given, as also he who gives it shall both be punished

like thieve*, and both made to pay the fine ordained for an offence

of the highest degree {Uttama Scihasa)" Moreover if this verse

were to be (accepted ns) an exception to [the rule regarding the three

I » e r»]D rr 24 2 Verse 316

3 The construction here is father peculiar The clause e*c

in 1 8 is to be taken as part of the objection already commenced and

not as a separa e objection The construction here is typically terse—

(UTUTU The meaning would bo folly brought out by the following complete

statement of tl a component parts in their order — •

flfiTltffl'Hnift i An extinction of title Is not probable m the case of a possession

with notice
,

bccauso no one would allow any circnmtance to exist or

continue wl tch would in the end lead to an extinction of title

4 See Ii irada Ch IV 12
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(transactions) viz pledges etc ] the verse next following (t e No 25)

does not appear proper as an exception in the cases of pledges,

boundaries etc Therefore the extinction of (title to) land etc does

not appropriately follow at all Nor is the cause oE action lost For

in the text — f
Of him who neglects and stands by if a period as 5

aforesaid is passed, the suit doe3 not succeed ’ N&rada has

mentioned the extinction of a remedy at law when there is laches

and such laches is not accompanied by circumstances explaining it

,

he does not lay down the extinction of the right (itself) Similarly

m the text If the owner is neither an idiot
1 nor a minor and if his 10

chattel is enjoyed (by another) before his eyes, the remedy by a suit

is lost to him and the (adverse) possessor becomes entitled to the

property ” even Mantl2 has indicated the loss of remedy only at law

and not of the title itself Tne loss of the remedy at law would be

m this way The person in possession might say— ‘This man not 15

being either an idiot, an infant or a minor, I have enjoyed (the

property) in his presence without a protest for twenty years and there

are several witnesses in (support of) this If it was (a fact) that I

was illegally in possession of his property, then why should he have

stood by for so long a time ? ’ and here the (true) owner would have 20

no answer This even although he would have no answer as

(indicated) above an investigation on facts is still open—vide the rule
3

“After discarding all circumvention, the King should decide disputes

according to actual facts

It may also be said ‘Even though the title is not extin 25

guisked, nor (also) is the remedy lost, still there would be the danger

of the loss of remedy, and m order to avoid this it has been hid down

as an advice that one should not stand by (To this) however (the

answer is that) it is not so for, possession (which is) within memory

cannot be a cause of creating any apprehension as to the loss (of title), UO

(and moreover) if the only object was to lay down the rule that (one)

should not stand by, the us° of th* term twenty would be without

a purpose

1 Mark the following test of Jforacbt distingcuslnng and

«morcs?5it ST«r anywfunwa i 3tv*5?its’tt£*ps 5^r 5iwr n ?

*» oil YI1I 148

3 Yujn 11 19 Page 700 11 10-14 aboTe
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C

Y&j aiallya
Verse 24

It may next be and that by the use of the word twenty, it

is intended to lay down the rule that possession for more than twenty

years (in itself) serves as a refutation of all objections regarding the

defects or flaws m the document as says K&tyayana1

j
,c Where

5 possession is enjoyed of property belonging to one who is competent,

for (a period of) over twenty years and under a document, that

document is (presumed to be) free from (all) defects ” Even that is

not so for in that case the rule that after twenty years all objections

regarding flaws in a document become barred, having a general

10 application, it would not be possible to set up an exception even in

the case of pledges etc
2 As say« Katyayana3

:
‘ If a pledge is

actually enjoyed as such for twenty years, it (i e the pledge) is

proved by that document (which then become*) free from all

(objections as to) defects ” So also4
,

‘'After a boundary dtspute is

15 settled, a document describing the boundaries has been ordained ,

its defects should be pointed out before twenty years (have elapsed*
*

By this, the text, viz ‘ ( the loss ) of money takes place after ten

year*
1
’ is also refuted Therefore another meaning Bhould be

expounded for this verse 5

20 To this the answer is
6 Here the loss intended to be indicated

is that of the profits (or accession) of the land as

The Answer well as of the wealth, not of the corpus itself, nor

* Page 20 of the right of a suit at law For, even if at

law the owner gets (back) the land after twenty

25 years’ possession without protest (by him), Btill he does not get a

right to follow the proceeds, both on account of his own fault in

the form of non protest, cs also on account of this text In the

case of a possession without notice, however, he (t e the owner) secures

1 Verse, 209

« 2 i t to say, and thereby the text of YSjBavalkya II would be

meaningless

3 Ver*o, 300 4 Verse, 301.

6 Here ends the objection which bsgan with the words "
=l

"

on page 721,1 1 above

C VijUaneswara draws the following after the above discussion

The reader will note this ns a very good instance of a fosfa of tbe Sanskrt

logic Vijfitneiwara first gives a literal meaning of tho verse at p 18 11 25 2<

Tbcn he starts a discussion from p 18 1 28 and draws tho conclusion or

on p 20, 11 15



Y&]uaia\kyi’\ Alltlksharl—Loss offruit, not of the corpui 725
Vt.rn 24 J

the right to follow the proceeds also, under the text, Pa&'yato §c.

(Yajfi. II. 24), and also in possession with notice and protest, under

the text, Abruvatak <|*c. (see above p. 720 1. 19-23), before twenty

ye'us, he succeeds (even) when there is possession without protest, as

the term twenty is used. 5

It may be objected, thus: Indeed, in that case loss of profits
1

would not follow, inasmuch as the profits arising therefrom possess

(the characteristics of) ownership. (To this the answer is), True ; it

would be so where the accession would remain in the Bame condition

without detriment to its Datura! state as is the case with beetle and 10

jack fruit trees &c.
2 Tint, moreover, which arises (as profit) from

the land and is perishable by use
;
in such a case there is loss of

ownership as the thing itself has perished. By the text3 : “ He who
enjoys without a title even if it is for many hundred years, the

ruler of the land should inflict on that sinful man the punishment 15

ordained for a thief, ” it would follow that assessing in (terms of) an

equal money value an amount equal (to the profits) should be made
payable as (is done) in the case oE a thief ; but this conclusion ia

refuted by the text, “a loss takes place after twenty years.”

Moreover the punishment from the king still exists even (when the 20

enjoyment is) for more than t\reaty years on account of a double

1. Mark the word tya; (PAa/o) Its literal meaning is fruit Here

it has to be variously rendered a3 fruit, profits, proceeds, and accession

according as suits the context in each pirticular case c/o Fructus of the

Roman Law.

2. The meaning is that such acceaions aa remain unaffected even when

the fruits have been romoved would not fait under the term qrr in tho sense

that the right regarding would be lost. In other words, where the

accession is itself the as in the case of crops, groundnuts &,c, there is no

third stage between the land and the fruit and m each case there would occur

the But where tho frm's or profits are distinct from and a further

addition to things which in themselves are accessions to the land, such things

have a permanence of their own and are to be distinguished from the fruits

which ore perishable and are of a transitory character. Accessions cl the

former kind do stand without any detriment to their state e g mango tree,

though the fruits are taken away tho tree, which in itself is distinct from and

an accession to the lands, stands nn affected

3 Narada I. 87.
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L Verse 25

reason vis. the possession being without title, and there being no

exception stated (to the general rule)

Therefore by reason of the default of the owner in the shape

of neglect or laches as also on account of this text, the rule is

5 established that those proceeds are not recovered as are lost for more

than twenty years. This also explains the text
—
“ in the case of

wealth the loss take« place after ten years ” (24)

S nlapani

Yajiiavalkya, Verse 24

10 By not raising a dispute when ( land ) is in the possession of

another and with good will is being enjoyed by htm after twenty years

the right of ownership becomes lost That which is covered by twenty

years* is twenty years’ ( possession ) Vyasa states a special rule

“ For twenty years, one whose land is enjoyed by others m this

15 world, when a competent ruler exists, the right of ownership of that

man cannot be established
”

Dhanasya,
4

of the wealth * such as of the cow &c ,
dasautrsJnki httnth

‘ the loss occurs after ten years ’ Mann 1 * Whatever ( chattel ) on owner

sees enjoyed by others during ten years, while, though present, he says

20 nothing, that (chattel) he shall not recover” (24)

Yajiiavalkya Verse 25

Except in the case of pledges, boundaries, open

deposits, wealth belonging to the dull in intellect, the minor,

as also in the case of sealed deposits and even in the

25 case of wealth belonging to the kings, women and

Brahmanas.

Mlfcaksh&ZYl —The pledge and a boundary and an open

deposit ( together mate up the compound expression )
' pledges,

boundaries and open deposits’, the dull in intellect and the minor

30 (together make up the compound) * the dull in intellect and the

minor,’ Their wealth (is) “ the wealth of the dull in mtellect and

the minor”, “ pledges, boundaries and open dcftosits " and ” the

wealth of the dull in intellect and th» mmo- ” (mukc up the

compound expression) adhisimopamkshopa-jadabala-dhanani,

j/ th Y1I1 Ub "
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\ tree 25 J

pledges, boundaries, open deposits and the w alth of the dull m intellect

and the minor

,

tairvilK, excepting these.

Upamkshepo, an open deposit ig wealth placed for safe

custody m another’s hand after exhibiting the quality and the

quantity As says Nevada1
: “ Where a man entrusts any property 5

of his own to another m confidence and without suspicion, it is caHed

by the learned a deposit—a (separate) title of law ’ Fl-icing near is

( called ) Upamdhlh, deposit

In the case of a pledge <&.c no loss (of title) occurs of land

even after twenty years, or of wealth aEter ten years, even when the 10

owner looks on and does not protest, because (in that case) that.
1

kind of

default of a party is Minting, and also inasmuch as in each such ca«e

exist circumstances which explain the (apparent) delay

Moreover the possession of a pledge is held with the condition

of the pledge attached to it, and thus there is no default bj a party 15

even if there is delay 3 A delay is permissible m the c*i<=e of (disputes

regarding) boundary as it is easy of proof on account of the marks

made permanent by (the spreading of) husk,4 fire etc In the case

of open and ordinary deposits, u«e and enjoyment (of the subject-

matter) is prohibited , and where such possession is in transgression 20

of the prohibition, the neglect or delay is explained as the party gets

the property with interest and profits , in the ca«c of the
<
dull in

intellect and the minors, * delay is very justifiable on account of the

dullness and the minority ; in the case of the king, on account of

his absorption in various duties , in the case of women, on recount 25

of ignorance as well as immaturity (of intellect) or unskilfuln^* As
for a learned Brahman* delay is proper, as he is engrossed m studying

1 ChUVi
2 That luj of default fWl(T-Jn » t of the kind which would bring

abont a loss of title

3 » « even if the suit is not brought Within the period ordinarily

assigned for suits of that na'ure means not bringing an action—laches

4 —(iti'fia) is the hu*h of paddy It, among other thing®, is

interred into a pit dng deep and covered over 1 y the earth The marks created

m this waj aeq nte a pjrmaDence whi b is rot Jo t and «uv as goo 1 evidence in

deciding boundary disputes, see further on Yajn’s II, 151 VijniueSvsre

comments

13



m VIrnmitrodava

—

The needle and (1 e 1 ettle mdxtm [
Yajnaoallya

t Verm 2i 25

and teaching (the Vedas), and in thinking over their import and

bringing it into practice

Therefore m the case of pledges etc ,
there being a (proper)

reason for (explaining) delay in all cases, no loss oc profits ever

5 occurs (even) when there is possession with notice aud without

protest.

Viramitrodaya

Means of evidence have baen state!, «uch ns documents, Ac there

inferential evidence has been exnouuded ,
that consisting of witnesses

10 will le stated later on , and in the manner of the rule1 1 of the needle

and the kettle ’, the Author expounds possession as a means of

evidence, in six verses 1

YJjnavalkya Verses, 24, 25

Without a mortgage or a similar other transaction in regard to

15 one’s own, even while one is looking on and not asserting that ‘this

land la mine’ and thus not protesting against the po^essor of one a

land, bemg occupied *by another,* parenet, t e by one other than

oneself, ‘for a period of twenty jears,’ cinsattvdrshi/ 1 ,
t e. by a con-

tinuous possession, the loss occurs

20 Of one’s t. e of one’s ownership of the movables snch as the

cow Ac , which is hell in posae«Hion, the loss occurs after ten years.

This is the special point (of difference), IJ&mh, ‘loss’ *• «

destruction. (24)

Adhth, ‘pledge’ t. e. an encumbrance
, sand, ‘boundary,’ t, e.

2o the boundary of a village Ac. , upantb*k*pah, ‘an open deposit,’ »• ^ on

article made over to another after ascertaining its quality Ac., jadaVja,

* of the dull in intellect,’ b&lasya, ‘of a minor,’ or of an adolescent below

sixteen yeaia in age; dhanam, ‘piopeity,’ such as the cow, land Ac.

Upmdheh

,

‘of » deposit,* »• e of properly placed ia a vessel

without being measured out } and the properties relating to the king, &

woman, and a learned mau. By the use of the word, apt ,
‘also,’ the

Author includes properties mentooed by Brhaspati’ Tis “Such

1 jj'flTJtg-iriV
—

‘The maxim of the medio anil the kettle’ It J*

tued t« denote, tbit when two things, on® easy and another difficult, are

intended to I e done that which is easier aboold be first attended to, as when one

hn 1 j prepare a needle and aketth, ono ahonld tskc np tl o nrodlo first, as

it ii easier as compared with the i reparation of a kettle

2 Oh IX 12.
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1 tries 25 28 }

wealth tv* i* foresee I bj i son-m-Uw, a lehrned UrAhmana, or by the
king or his ministers, does uot become their property as owners, even
after \ long period of time ’* (*5)

S ulapam

YajnavaJbya, Verse 25 >

Upanth$hepah * a deposit placed in a vessel, without mentioning
( tho details) and with a seal what is deposited, thus stated by
Narada* Jadah, * a dullard \ one dull in intellect , balah, ‘ a minor ,

t e one who has not reached the ago cf sixteen , tipamdhih,
1

a bailment \
what is made over for use out of affection, strojah * women* e g female 10
servants and tho like Excepting these, in other properties after the
prescribed period of occupation, tho right of the ow ner becomes extinct
These do not become tho property of the person is possession

Brhaspatl7 mentions another rule nlco “Such wealth as is

possessed by a son in*Iaw, a learned Brahmana, or by the king or his 15
ministers does not become their property even after a long period of
time* “Of the weak, indolent those afflicted with a disease the
terrified and the travellers property which belongs to them under a

grant, cannot be taken away by possession, even if possessed

Suvmurudha, * entered in a 'tusana grant *
t e engrossed on a copper 20

plate or the like (25)

The Aothor mentions a rule imposing special penalty in

cases of pledges &.c

Yajiiavalkya, Verse 26.

A trespasser upon pledges etc should be made to

pay the principal amount to the owner, and also to the 25

king a fine of equal amount or according to (his) capacity

Mitakshara

—

Of podges $c

,

adhyadinam % e (the

text extending ) as far as the wealth of * learned Brdhmanas’ (in verse

25 above) ; trespasser, one who bases his title upon the strength of

long continued possession dhanam, th» amount, t e that principal 30

amount the subject of d spute

Here the clause dapayet should be made to pay, dandam
cha tatsamam, to the owner is an Anuwadcd and the clause as

1 Here according to S ulapaoi on Upan\l*hepa is & staled deposit,

while th“ Mitakshara and the Viramitrodaya interpret it 03 an open

deposit 2 Oh IX. 12

3 A Vtdhi is the principal statement and an anuu/ada is only an

explanatory repetition of a Vidh\ or is also sometime referred to ns

HUT, and as 37V R e g RiRisrffARW.Vlv

The meaning is that payment of a fine, the imposition cf a penalty

is the principal thing while restitution or compensation to ths owner is only

a subordinate one

The words 35*11 and require a special notice n the

subject of an assertion
,

it is otherwise called SRjRif nn explanatory repetition
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1.
Verse 20

ahoajine equal to it t e equal to the amount m dispute should be

made to pay to the king 1“ the Vidht Although a fine of an equal

amount is not in the case of a house, lands &c still the penalty

mentioned further on (Y&jn II loo) us

5 * Page 21 ‘ For destroying boundary marks and for

encroaching beyond &c ’ «hnuld be adopted

If perhap the trespasser on account of his immense riches

is not (likely to be sufficiently ^ punished by a fine equal in amount

to the principal then he shoul 1 b made to pay an amount according

10 to his capacity—(t e

)

so much should be ciused to be pud by as

much as lus arrogance would be tamed down For in the text
1 —

* They declare that the word danda is derived from damana (taming

down or restraining) ,
therefore he (the king) should restrim the

unrestrained the word danda is used in the sense of restraining

15 or taming down He, however who does not possess wealth even

equal in amount to the principal should be made to pay only so

much as wo^d (serve to) punish him He moreover, who has no

money whatever, should be punished by the (several modes of

pnm bmeut such as) dhtqdanla and others For Manu al«o says
2

20 He should punish first with the expression ( dhik ) fy 1 or shame 1

then by (a harsh) leproof thirdly by a fine (in money', and after

that, by the punishment or chastia^me t

The punishment or chastisement oF the body has b°en

indicated to be tenfold m the case oE persons excepting

25 Brahm^nas So says Man'll3 “ Manu, born of the Self existent

has mentioned in the case of the three (lower) varnas (orders) ten

places for ( nfiicting) punishment , but a Br&htmni shall go unhurt

them the country) (the ton pS?c e ere) the orgav the heJJy the

of or reference to what 19 already mentioned
, frtUT is the fact, or the quality

averted of the subject , it 13 otherwise called the pred cate and is to be proved

or established is already known or a«snm d as established while the

ftur is that to establish the connect on of which with the 35’V is the object ot

tho proposition To t*ke an illustration Devadatta Is wise Here Devadatta

is the or the subject and being already known or assumed as established

is from another point of view al«o an tjv* hut wisdom is that which
to bs «*tablishcd with reference to Devadatta and is therefore the

1 of Gautama V 28 2 Ch VIII I*>Q q Ch Vl.ll 124— 12 o
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Verse 28 J
* ° L

tongue, the two hands, the two feet, the eye, the no3e, the two ear*,

the wealth, and also the (whole) body ” It should be observed

that the punishment should be administered only to *>u"h parts of

the body as the organ &c by means of which an offence has been

committed ; or (he) should be made to serve on labour, or be 5

consigned to a prison-hou'e As ha* been «aid by Katyayana 1

,

“ If it is found that he is unable to make the payment of money,

he should be made to work under his orders
,

if unable, he should be

consigned to a prisondiouse ,
excepting (in the case of ) a BrShimni ”

In the case of a Brahmans, however, in the absence of money, 10

'prevention of the act, etc ’ should be ordered ; as says Gautama2

‘‘Preventing (a repetition of) the deed, publicly proclaiming his

crime, banishment and branding (are the punishments for a

Brlhtnam)and he (* e the king) who does not do his duty

(by inflicting punishment) &c 3 ” Narada* also after 15

layiug down the law viz " Corporal punishment, confisca-

tion of entire property, banishment5 from the town and

branding, as well as amputation of the (guilty) limb

are (declared to be) the punishments for Sahasa of the highest degree

this law of punishment is ordained for all (castes) indiscriminately,” 20

has said,6 ** Excepting (only) corporal puni hment in the case of a

Brthmsna A Brahmans must not be subjected to corporal punish-

ment Shaving of the head, banishment from the town, branding

on the forebead with a mark of the crime of hich he has been

convicted, and expulsion after parading on an ass shall be his 25

punishments ” I he rule for branding has (there,) been laid down

(thus)—“ For violating a Guru’s bed (the mark of) a female part

shall be impressed , for drinking liquor, the sign of a tavern , for

theft, a dog’s foot ,
and for murderiug a Brahman* headless corpse 7 ”

As for the text3 of ApaStamba IK r(
fn the case of a Brahraana, JO

his eje sight should be blocked,” the meaning thereof is that at

1 Verse, 479 2 XII 47

3 The text given hero is not complete The fall text of ifas being

« »« ihe king xiho does nst do bis duty m tl i» way makes

himself liable tor a penance 4 Gh XIV 8 9

6 en 19 n9ed here in the sense of «rr3i 8«c^ i n *o exile

C Cb XIV 9 10 7 Mann IX 237 8 II 10 27, 17.
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L VerieSS

the time of banishing a Br&hmam from the town hi» eye sight

should be blocked by means of a cloth, etc , and not that his eyes

should be pulled out For otherwise there would be a contradiction

with the texts of Maim and Gautama, us, “a BrShmana should

5 be exiled unhurt
’*

‘ a corporal punishment is not (laid down) for

a Brlhmana ” So enough oE prolixity

Viramitrodaya

In the case a pledge and other kinds mentioned above, by reason

of the force of possession, not only of the p9raoa in possession is there

10 no title by ownership established, bu f ou toe other hand, for oue who

takes it away by the force of enjoyment, there is" even punishment, so

the Author says

Y^jiiavalkya, Verse 26

Adhy&dindm , ' of pledges Ac ’ particularly ns owner, /mtldram,

lo ‘trespasser,’ one who appropriates it at bis pleasure, dfratune, ‘to the

owner’ » e. to the owner of the property pledge 1, dkanam, ‘the property’

in the form of the pledge which is the subject of dispute, ddpuy^t

‘should cause to be pail,’ the inquiring ofhcer.

Tatsamam, 4 equal to that,’ i e in specie or by the vain®, equal

20 to the pledged article, or in accordance with the capacity of the trespasser

if he has moderate wealth, less than that, and if possessing more wealth,

even larger than that, a 4 penalty,’ dardnm
,
should bo caused to bo paid

to the king

By the use of the word chi, *anl,* is ailed the banishment
25 Ac. of One who has not even ordinary wealth. The collection of mdecli-

nables such as atha
}
apt, and tea is mdicitive of option (20)

S nlapam
Yajnavalkya, Verie 26

One taking away the wealth of the owner by means of a pledge &-C

30 tho Royal officer should compel to be restored to tho owner A fine

equal In amount to It In the case of nn incapacity to pay a fine to that
extent even a small amount (26)
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Verst 27 (i) J

It has been hid down that po«ses>ion is evidence of title of

ownership wherever possession is an invariable accompaniment of

ownership As, however, every kind of possession is not necessarily

coupled with ownership, it may b a asked, what kind of possession (is

it that) is evidence 9 So the Author say a o

Yajnavalkya, Verse 27 (1)

Title is superior to possession excepting where it (te

,

possession) has descended from a line of ancestors

Mltakshara —The origin of ownership, such as gift,

purchase Ac, i3 (called) A'gama, Ufle It is more powerful than 30

even possession, laaAnuch as posGeaSion as an ind»\. of ownership, is

dependent upon title As says Narada

1

“ After (establishing) a

a clear title, pO'se^sion obtains an evidentiary value Possession

without a title whicn is not clear does not make (any) evidence (of

ownership)” 15

Nor, moreover, can it be «aid that the title to ownership can

be obtained from mere possession, as it is likely that property which

belongs even to others may be enjoyed by trespass Ac Hence also

has it been said’ : “ He who pleads possession, only and no title of

any sort, should be considered 33 a thief in consequence of his 20

pleading Buch illegitimate possession ’* The-efore the conclusion is

that only that posse sion which is coupled with the fave

characteristics, viz that it 13 with title, long continued, uninterrupted

without a protest, and with uotice to the opponent is (good) evidence

(of ownership) Moreover it has been stated

3

“ Even possession is 25
five-fold, tie it is with a title, long continued, uninterrupted,

without a protest (from the opponent) and with notice to } the

opponent.” *

Sometime, however, possession is accepted as evidence and (in

such a case) it does not depend upon title, so the Author says 30

1 CL x 8o

2 By Varads ch I 86

3 By VTS3a

4 • < lb the presence of t! e defendant
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l Ftr« 27 (I)

Vina purwakramagataditl, excepting where it has descended

from, a line of ancestors ;
purVakraraah, line of ancestors, is the

(continued) line of the past three ancestors such as the father and the

rest Vma, excepting, that bhoga, possession,

5 * Page 22 which has come down in this way, A'gamo

abhyadhikah, title is superior

,

this is the

context. The meaning is that such a possession being even superior

to title is (good) evidence independently of title

Even then» it is independent ot the knowledge of a (lawful)

10 title, and not of its existence itself It should ba marked that the

existence of title i*> deducible from that (i e
,

possession) itself

Moreover, the te\t ‘ excepting when it com°a down from a line of

ancestors ’ refers to immemorial1 possession , while the text “ title is

superior to possession *' refers to possession within memory Hence

15 also in the case of possession within memory
, it (i e ,

possession) has

evidentiary value only when it co exists with (the means of)

knowledge of title, because if the abaence of knowledge is not here

properly accounted for, it is possible thdt an (absolute) absence of

(a legal) title may be presumed. In the case of immemorial po'-'Ca

20 sion, however, a long continued possession is itself evidence (of

ownership) independently of the knowledge of title, beciuse m that

case there is an absolute absence of the means by w Inch want of

knowledge of the origin (or title) is accounted for. This very thing

has been made clear by Katyayana 2 “ In cises (falling) within the

25 memory of man, possession in the case of land, is regarded as

evidence of ownership when it is with title But in cases

(extending) beyond human memory, enjoyment by three genera-

tions suffice-*, on account of the absence (of knowledge) of (the proof

* of) title
’’ Time within the memory of man extends as far as

30 hundred years As there is the S'rutl, “ a ( puru ha) man has

a hundred years’ (duration) oE life, Amigamabhdi at, on account

cf the absence of proof <lc , le, owing to the obsence of 11

positive certainty as to the non-existence of title on account of the

I. tl«e tl Hi,, ts a mistake in tha jrint, a [. 2. M for read

i Vein, S21, toor Kiraia I.S9
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1 f0°

non existence oE proper me'ins oE the knowledge oE title
1 Therefore

possession creates ownership when it is for more than a hundred

years (which is), uninterrupted, without a protest (with the knowledge),

and m the presence oE the opponent and when the origin oE title has

not been determined, inasmuch as a ( legal ) title is presumed in the 5

absenc* oE (prooE to) the contrary Lven in the case where possession

extends beyond the memory of man, it is not evidence (of ownership)

if there is a tradition about its being without a title Hence aUo has

1 *1 flnSTrf*? -mark this term means or knowledge , and
an 3x3731*4 is its absence An 3X3131*^ may occur m two cases, cu (I) where

there is a capacity for the perception, bat still there Is want of perception

and in this case the 3X2X3** X is af r<tf
,
and secondly (2) where there 13 an absolute

absence of capa ity for perception and therefore there is want of perception

in which case thera is ^ringTcW imt Thus, trJsTRPXI? may be possible in two
cases (1) where the X Is duo not *0 an absolute absence of the means of

perception of the vr anch as eyes &,c but still there Is sXi:u»XPX Here no doubt

there is an 3Tg7HPJ in spite of the existence of circumstances necessary for an

JCRfij » e there exists an initial capaoity for the perception, but s*ill an

imperception occurs and so the 3X*T3*xfs jn«xr Stated in simple language, where

there is ulrqFfi for 3T5i**I but still there is an we have a unrgiXcjfsw See

Balambhitft p 421 3 “ Uinj> *,113x3 •i l’ (2) wh*re however there 13 an

absolute absence of ihe ( if nx^j) capacity for perception, there u no possib Jity

of an 3X3~4 at all as e g on account of blindness &.c in such a case th re la

-X*?3 3? bat not a if»'T!;rXcXl^I, so there la a uimm I

In the present context, where the po»se3sion is recent, it 13 pos*ible to

ascertain the origin, but there may exist circumstances which may account for

the non—knowledge ( iX3X?i«'T ) of the origin, in such a case there is ^»4l3«r^»4

In the case of long—continued possession the origin of the title 13 not known

and it la not known because it is absolutely impossible to know it Here there

is 1

The purport of the above may be pnt id short and simple language thus

Hon parcep ion of a thing may be due to two circumstances nz (1) absence

of means of perception but with a capacity to perceive, and (£) af sence of the

capacity for perception—In (I) it 13 ^nn3'X3l«I 1E (2) it is 0bqFrx3vimur e g
the question is whether a naan is learned For determining this learned

men are reqmred to test the capacity of the man who says that he is learned

If learned men are available and still the capacity or learning of the man does

not come out it may b“ properly said that the learning does not exist at

all—here there is a But if learned men are not available and the

capacity remains undetermined on that account there is an sxeM > a j which

may be explained by a proper reason and therefore there u a ? r-Rtp** TTIW I

14
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it been said1 that He who enjoys without a title even if it be for

many hundred yeara, the ruler of the land shall inflict on that sinful

man the punishment ordained for a thief
”

It should not, however, be suppo=ed by the use of the singular

5 number in He who enjoys without a title’ and the use of the word

even (apt) in “even if it be for many hundred years * that a punish

ment has been ordained (only) for the hrst acquirer without title

even if the possession is held for a long time This does not hold as

(m that case) in the case of the second and the third generation even

10 a possession without title may come to be accepted as evidence (of

ownership), as Narada2 has said “In the case of the first acquirer,

gift is the (proper) cau«e (of title), while* for the intermediate

generations possession with title (is the cause )” Therefore in all cases

of possession without title the rule ( laid down in ) ‘he who enjoys

15 without a title &c “ should be observed

As to what has been said
3 uz “When possession has been

successively held, even though unlawfully, by the three ancestors and

the father, the property (so held) cannot be taken away from hun»

b9cause it has descended through three (successive) lives in order,

20 even there it should be construed as ‘ by the three ancestors along

with the father ” There also the expression * descended through

three (successive) lives m order ' is indicative of a period beyond the

memory of man (Because) if it be taken (only as) referring to three

(particular) lives, it is possible that three lives might be over even

25 within the space of one year and posses&ion without ownership might

become evidence (of ownership) even in the second year (of

occupation) And m that case there would be a conflict with the

Smrtl* ‘ In cases (falling) within the memory of man, possession in

r the case oE land is regarded as evidence of ownership when it w
30 with title*

The text anny&yen&pt yadbhuktam ‘when possesion has been

held even though unlawfully &c ' should be constraed as follows—
‘ what ha9 been possessed cranot be taken away even though it be

unlawfully (held) what then where the illegality (of the possession)

l By I 8?

3 Mnula 101
2 Soo Katjuyana Veri* **>2

4 Of KStjajsna, Vcrie 321
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is undetermined”, inasmuch as the word apt (even though) has

been used in it.

As to what has been said by Harita viz. : "What has been

held in enjoyment in continuation by three (generations of) ancestors

without any title whatsoever and what has descended through three 5

(successive) lives in order, cannot be taken away”, even there, (the

expression) atyantamdgamam inm2 ‘without any title whatsoever’ is

to be explained as without any available title &c. and not without

any title at all. It has (already) been said that there cannot be

ownership even with a hundred (generations) of possession if the title 10

itselE is not available. The import of kramdt tripurushdgalam

‘descended through thtee lives in order’ has been explained.

It may be said : “Possession cannot properly be accepted as

evidence oE ownership, because when it is within

An objection. the memory of man it is dependent upon title. 15

For, if title is known by other means (of proof),

then ownership having been established by the same (means),

possession is not evidence either of ownership or o£ title. And i£

title is Dot known by other means, how can possession which is

qualified by title b<* evidence ? ” (To this) the answer is as follows 20

Even possession which is accompanied by a title though proved by

other means when uninterrupted creates ownership in course of

time. A title though proved is not sufficient to create ownership

in course of time, (if it be) without possession, as a gift or sale in

the meanwhile might create a title to ownership. Thus the whole 25

is unobjectionable. 27 (1)

It has been said that possession is evidence (of ownership) •

when it is accompanied by title; then (it may even be said that)

title is evidence (of ownership) independently of posssssmn. So

the author says 30

Yajnavalkya, Verse 27 (2).

In a title also there would be no force if there is

no possession even for a short time.
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L Verst 27 (2)

Mltak^hara —In (the cas* of) a title where bhuktlh,

possession even for a short time does not exist, no ; in that (?. e

that title) there is Stokapi not full force Balam

This is the meaning intended A Dana, gift, is that where

5 there is a cessation of one’s ownership and the

* Page 23 commencement of another s ownership is secured;

if the other accepts it as his own, and not

otherwise Acceptance, moreover, is threefold Mental, Manasah,

Verbal, Vachikah, and Physical, Kayikaschl Of these the

10 Mdnasa or mental is in the form of a (mental) resolution that * it

has become mine
’ “ The Vdchika or verbal is an objective

1

recognition of the thing (as one’s own), with ». the utterance of the

words “ this has become mine ” The Kdyika or physical is of many

sorts Viz by actual receipt or by touching (the subject matter) &c In

15 this respect a rule has been laid down “ A deer-hide should be given

by (means of touching) the tail a cow by the tail, an elephant by

the trunk by the hair, should similarly, a horse be given and a maid

by the head Aswalayztna also S3ys—" The consent of sentient

beings should be obtained
,
non sentient b°ings and a maid should be

20 touched ’

There, in the case of gold ( i e money ),
as physical

acceptance becomes complete only after the offering of the water,
1

clothes &c- all the three modes of acceptance are observed In

the case of land etc
, however, a (complete) physical acceptance

25 b»ing impossible without the enjoyment of profits, the acceptance

b1 ould be by po session (for) howsoever short a time (it may be ,

)

otherwise a gift, or a sale does not become complete Thus a title

becomes weak if it is unaccompanied by (actual) physical acceptance

in ‘fne torm o't the enjovment o't profits, ‘because, there such a ttfte

3t) t e one with possession is wanting This,3 however, would be

1 U qwpqsr ia the 8»me as uqsinonr Laving reference to a particular

condition or object hoto the ordinary process xn daily offerings « g (1) 30^
WfT ^2) -Uni (3) si *151 Thus it typifies the essentials of a donation n
WfT and rf Donat,

t

of tho Roman Law and its essentials

2 As dfstingnishtd f*om the land Ac in which case acceptance is not
complete nn il profits aro gathered in

3 Tor an expedition of this passage and its context see tho Jldlambhattl
Bk p <5 II 4-C
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where the priority of time between the two is not known When,
however the priority of time is hnonn, a prior title alone will

have force even if it is wanting in (the necessary) qualities

Or again it ha9 been laid down1 that evidence is of three kinds

ra writing, witnesses and pos«e sion
, it may be asked, where all 5

these exist together which of them would prevail and where ? So
the answer that would naturally suggest itself is this “ Title is

superior to possession, excepting where it (i e possesion) has

descended down from a line of ancestors In a title nbo there would

be no force if there is no po-session even for a «=hort time ” The 10

meaning is this In the case of tbe first acquirer, title established by

witnesses is even stronger than possession, unless there is a possession

which had come down from a (succe sive) line of ancestors Such

possession moreover, coming down from a (successive) line of ancestors

in the case of tbe fourth generation becomes stronger than a title 25

established by a writing While in the case of the intermednte

generation, a title accompanied by possession eveu though short is

superior to a title without possession This very thing has b<»en

made clear by Narada2 ‘‘The origin (of title) in the case of the first

(acquirer) is gift, in the case of the intermediate (holders) pos*e sion 20

with title, and in the case oE possession which is long and continued,

(such) possession is tt*e
Tf the sole origin " 27 (2)

Viramitrodaya

Possession without a lawful origin (even though) extending over

more than three generations is not evidence of title, I ut only such as has

a lawful origin, so the Author "ays 2 >

Vajiuvalkya, Verse 27

The possession which is other than that handed down in a line

i e come to from the preceedmg lme3 of ancestors such as the father,
%

and the three ancestors, even greater than that and different but arsing

out of it is the dgamah ongin of title’ such as sale, acceptance of a gift 30
&.C by reason of the derivation viz, dgachcfthate, ‘comes’ t e becomes

one’s own, by which, that The preposition, abhi is used to secure the
jarls

1 1 « in verse 22 above p 713 a=» means of evidence

2 Cf Katyayaaa Verse 32°
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j“
Ydf atalkya

Indeed if thus a legal origin of title is necessary to be

established, then for establishing one's own proprietory interest, a

continuity of possession would be useless (Anticipating this question)

the Anther says—In regard to property such as land, &c ,
even if a

5 little, as compared with possession for three generations, t e , for a

short time even, possession does not exist, there even a legal origin of

title has no force » e
,

will not be helpfil in establishing the object at

issue Even if the existence of a legal origin of title be proved, by

Teason of the Bame not having been proved to have been pursued, for

10 e«tabhshing it, it la necessary to establish continuity of possession

This is the meaning

Although a legal origin of title bas not been pointed 1 separately

as a distinct means of evidence, still, it should be noticed that it is

included in * inference added to by the word cha ^and ’

15 For three generations i e
,
possession enjoyed for three generations

even it without (the establishment of ) a legal origin, is still sufficient

to establish the point at issue So it will be stated further on. (27)

s ulapam

Yajnavalkya Verse 27

20 In the case of land Ac a legal origin of title banded down from

past generations is stronger than possession Therefore, possession

transmitted through generations is stronger than title So Brhaspatl *

A witness prevails over inference a writing prevails over witnesses

undisturbed possession for three generations is stronger than both these

25 Vyasa mentions possession by tbree generations That which was

held in possession by the great grandfather and also by his eon after

him and after these two by his father also the possession of such a one

is for three generations Brhaspatl * Should even if the father

grandfather and the great grand father of a man be alive possession of

30 the (possession of the) three during their joint lives together is to be known

f as possession for one generation

Title also becomes powerful when possession even for a short time
does not exist So Narada * Though a document he in existence

and witneses be living particularly in regard to immovables that which
35 has not been held m possession is not permanent (27)

1 t t in Ver*e e,c> above

Z CU IX .3-24
2 Ch IX 32

4 01 1 77
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By the text1 " Pa syatah abruiatah etc ”
[ while ( he ) sees

doas not object etc ], it has been laid down that after twenty years

in the case of land and ten years in the case oE money there would

not be a recovery of profit® Thinking that in such a case it may
be supposed that as with the recovery of profits so there would not 5

even be the recovery of fine, the Author proceeds to expound the

law as to fines by considering the generation (of the occupiers) as

well as the means o£ proof So the Author says —
Yajnavaltfya, Verse 28.

He who made the acquisition of a title if sued should 10

prove it, (but) not his son, nor his (i e son’s) son
,

(for)

in their case possession has more force

Mltakshara —Yena, by him, t e the person bj whom of

land etc the acquisition of a title, Agamah, zcas made, krtah, that

man if challenged in a suit, abhiyuktah, as to whence he acquired the 15

land etc should prove, uddharet, i e establish, tt, tam, t e the title, as

e g through gift etc , by means of a writing and other means of proof

By this also it amounts to be laid down that the first acquirer is

liable to be fined if he does not make out his title

His son, tatsutah, I e the second, if sued need not prove 20

title , but uninterrupted possession without protest and with notice

By this it has also been proved that there would be no fine to the

second if he does not prove title, but if he does not prove a particular

manner of possession S\s son, tatsutah, i e the third, need not

prove either title or any particular manner of possession, but simply 25

possession banded down in a (successive) line (of ancestors) By this

also it has been established that there would be fine for the third if

he did not prove possession handed down in a line, and not if he do^a

not prove title or a particular manner of possession In their case
,

%

tatra, t e m the case of the second and the third, possession 30
bhukfclh, alone has moreforce,

gariyasi

There also, the distinction to b° noticed is, that in the case of

the second it baa force, while in the case of the third, there is greater

force The loss of the thing takes place equally m all the three that

1 Verse II 24 p 41, 11 36-37 of tag Tr p above
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Ydjnavalkya

is, the purport is that if title is not proved the distinction has a

reference to the fine only. R&rit£t also has said— 111 He, by whom an

acquisition has been made, is liable to punishment if he does not

prove it, and not his son or his (r e. son’s) son ; but even these lose

5 the thing possessed 28.

Viramitrodaya

At times, even elsewhere also, mere possession is proof (of title),

so the Author says

Yajnavalkaya, Verse 28

10 The person who male the acquisition of title, such as by purchase

Ac ,
such a one when challenged in a judicial proceeding, i.e., asked to

establish his title, tarn Agamam, ‘such origin of title uddharet,
‘be

should prove \ t.e., establish by evidence.

Tasya, * of him of the oue who acquired the title, son, or

15 also the son of the son of tun who acquired the title, need not

Ottabliah the origin of the titlo acquired by the grand-father.

Tatra
,

‘in their case’, t e., in the case of his son and the

succeeding generations, bhuktih, ‘possession’, gariyasl ,
'has more

force t e., irrespective of any other, is sufficient to establish the claim*

20 The word ted, ‘or’, is used to show indifference; by that are

included the great-grandson, &c. la Tatra, ‘in that case’, the Locative

is used as having the force of the Possessive case. By the use of the

word lu, 1 however ’, is excluded possession ; even in that case also, the

enjoyment b ing necessary to be established. (28).

25 S'ulapam

Yajiiavalkya, Verse 28 .

One by whom witnesses, documents &c have been indicated in

r writing in the case of (disputes regarding) land &c , such a one should

expose the falsity of witnesses, documents &c relied upon by the person
30 complained against passed by another His son and grandson, however,

need not try to prove In their case, possession itself will expose the falsity.

It is not correct to explain uddharet
'

should prove’ as darsayel * should

point out ‘ In that way in the case of the son and the rest, when mere
possession being proof or the rule ‘that possession for three generation*

35 is proof’, may not hold. As says Brhaspati’ • “The person who has

1 Pee CL. IX 25.
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Verse 29 j

taken possession should establish his possession, as well as the origin of

his title, in the Court, his son, possession alone, and m the case of

grandsons &c nothing whatsoever * The meaning is, that by regard to the

rule * that pure possession without interruption m the case of grandsons”

by grandsons, the origin of title or of possession need not be proved. The S

origin of title and the possession, however must be pointed out (28)

* Page 24

By the (qualifying) text1 “excepting where it has come down
from a line of ancestors” it has been laid down that possession may
be (accepted as) evidence when it extends beyond the memory of 10

man and in which case it is independent of the knowledge of title.

The Author mentions^m exception to this

Yajnavalkya, Verse 29

If a person happen to die while a suit was filed

against him his (legal) heir should prove it. In such a case 15

possession is no evidence (i e of ownership) if it is not

proved to be accompanied with title

Mltak^hara —When, however, a trespasser etc , abhiyu-

ktah, while a suit had been filed against him, and before the 6uit was

decided, paretah, happen to die i e happen to depart to the next 20

world, then his heir, tasya nkthi e g sons etc ,
tam uddharet,

should prove it i e the title ; since m such a case, tatra i e in

that suit, bhuktih, possession , without title, even though established

by witnesses etc , is no evidence Because by reason of a suit against

the last holder, possession ceased (to have any value as evidence) It 25

has also been said by Narada2
' Of the litigant who ha3 died while a

suit was filed against him, the son should prove the title, (since) the

point (at issue) will not be established by (mere) possession.” 29

•

Viramitrodaya

Here, ia this connection, the Author mentions an exception 30

YajSavalkya, Verso 29

Since, in each a place, dgamtna tind hrtd, * held without title

i e ,
unaccompanied, bhukttr na bdranam, ‘ possession js no evidence

, e , for establishing the point at i8»ae

1. Ytjnavalkya II 27 (1) see p 733 above

15

Ch. I 53
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Here, moreover, possession is evidence (of ownership) if &
the five characteristics,

1

viz “ If it is with a legal origin of title, long-

continued, without any gap, without protest from another, and in the

presence1 of the defendant ” Thus, by the text
3 ‘ Title is superior

5 etc % ita being coupled with a legal origin of title, by the text,4 ‘ f° r

twenty years, etc ’, its long-contmuousness and uninterruptedness, al°o

by the text * 4 without protest, etc ’, itB being without a protest from

another, and by the text,* 4 while looking on, etc.’, the near presence of

the defendant, has been pointed out

10 In some places, it has been stated that in the case of possession for

three generations, accompaaiment by a title is not required (to be esta-

blished)—there it is doubtful, because without the origin of a legal title,

the acceptance of (mere) possession (as sufficient), would be in conflict

with the Srartis For, says, Narada7 “ He wbb enjoys without a title

lb for ever so many hundred years, the ruler of the laud should inflict on

that sinful man, the punishment ordained for a thief also
8 “ty

(establishing) a clear title, possession obtains an evidentiary value.

Possession without a title which is not clear does certainly not make

lor (any) evidence (of ownership)”.

-0 Here, by the use of the word eva
y

‘ certainly and also by a

re-interation of what was established once, it may be said that in all

cases possession is evidence of title onlv whan it is accompanied by a

legal origin of title. Hot so. The text of Narada has application only

when an absolute absence of a legal origin is positively determine

And thus, possession for three generations or the like, will have

evidentiary value even when there ie a doubt about the (origin of) title

Intending this very thing, the same* writer s*ys “ Even though

unlawfully, when pos8es«ion has been held successively, by the father

and the three pnor ancestors, that property cannot be taken away from

JO him, hecanse it haB descended through three (successive) generations in

order.” " That which even without a title has been enjoyed before by

three generations, that having been handed dowa for three generations

f cannot be disturbed.”

Vyjsa also —‘‘That which is absolutely without a Iitlo and a*

1 1 ftttch has been enjoyed by three preceding ancestors, sncli a thing having

1 Apararka ttisfgn* this text to Vyasa, whilo tho Smrtichandrlka
io Pitamaha

2 • i with nothx to bin 3 Yajil II -7(1)
A Y»jfi*rnlkja II —«.n<l quarter

and C
, ,, ,, l*t tjnarb’r

7 Cb I 87 8 Cb I to •J Ck 1 01
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been handed down m succession for three generations, cannot he disturbed

What was held in possession by the grant grand-father, and by bis son

after him, and after the Be two by the father also, tho possession of his,

is possession for three generations. For twenty years having been

enjoyed by the owner withont disturbance, such possession of land is as t

far as one generation, donble that is for two generations, and for three

generations is treble , m anch a case origin of title is not necessary ”

Thus, moreover it has been established that possession for twenty

years is evidence only when there is certainty of a legal title, the proof

of which it contemplates 10

Indeed even thns, in the text’ commencing with ‘while looking

on and not protesting’ and its theory, an! m the text7

An objection “ \Wiose possession has been continuous, and has

never been interrupted for thirty years, from him, that

should not be disturbed ” The contra hction between these ia apparent lo

there itself. By stating that a thirty years’ possession has evidentiary

value, in effect the evidentiary vain© of twenty years' possesion is

discarded lhe answer is No The text ‘While looking on and not

protesting’ has application where the pca°ession is

The answer. without protest, while in the text of Brhaspati by the 20

use of the word ‘not ancontinnous’ possession charac-

terised by quarrel, beating and like other interruptions, even possession

with protest also is deemed to have evidentiary value

And thns as the result of all the texts, and a conflict by regard to

( the fact of ) a difference of subjects, the capacity for possession for ten 2o

years and the like either as creating a title for ownership, or to serve

as its evidentiary value, has been removed Not the first, like acceptance

(of a gift) possession not having the force to be regarded as a source

indicative of proprietorship ,
nor the last, as generally in a possession

withont a title there is a vitiation 30

Oh 1 indeed 1 Then direct a similar view to possession for

three generations 1 If it he on the strength of an express text, then *

in Buch a case, the decision would be by regard to the principles of a

fraudulent action Or if a text laying down the evidentiary value of a

possession for three generations ia alone the basis for its being accepted 3o

as the means of origin ofownership, then it is similar to the one under

consideration, and in this way if it be suggested that this possession for

six months even, would by a parity of reasoning, be regarded as evidence

I Yajn II 24 2 Brhaspati Oh 2Y 7
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of ownership the answer is no For a subject covered by an express
text, there is no scope for a maxim This is the point (29)

S ulapam

Yajnavalkya Verse 29

5 If the person complained against be dead without proving his

title then bia son and the like should establish the title So says
Narada If a litigant dies during a law suit of this sort which has
been commenced and not decided the po nt must be established by his

son Possession (of the father) will not be sufficient

10 Possession for three generations with a title has evidentiary value
So says Katyayana* Land which has been enjoyed in possession for
three generations m due course in such a case that land will be retained
by the fourth even in the absence of a document The same Author*
explains the expression yathavidhi m due course thus With a legal

15 origin of title long continued without a gap without interruption by
another and in the presence of the opponent Thus of five characteristics
is possession intended After4 establishing a clear title possession
obtains an evidentiary value Possession without a title or with a title

which is not clear does not make for (any) evidence (of ownership ) (29)

^ ^ keen established that where a suit remains undecided
and a litigant dies the (proceeding of the) suit does not atop (there)

In some cases however where a suit is decided or a litigant is living
a suit is re tried and m some cases it is not re tried ,

for a
determination of the rule (applicable) in these cases the Author

-5 mentions the comparative superiority and inferiority of tho«e who
decide disputes

^0

Yajnavalkya, Verse 30

In matters of legal proceedings between men officers
appointed by the King the Fugas the S rems and the Kulas
(each of these; preceding should he considered to he in the
superior order of priority ( specified here )

5 Sea note 1 on p 744 oboe. Here
S alapam 0 signs this tc-t to Katyayana 4 Narada I #
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Mltakchara —Nrpena by the king t e by the ruler,

adhlkrtah, appointed, for trying and deciding legal proceedings,

referred to in the text1 “ A king should select as his Councillors

&c” and pilgah, corporations, t e of men (though) belonging to

different castes and (following) different occupations, but residents of o

the same place e g of a city, town 4c srenayah trade guilds of

persons earning their livelihood bv the same (kind of) labour whether

belonging to different ca«tes or to the same caste r of the dealers

in the cattle, beetle, the weaver and the carrier ,
kulani groups of

ca«te people, relatives and cognates 10

Of tbe«e four i e officers appointed by the King 4c purvam
pftrvam, m the order* of priority) whoever has been mentioned first

those in order, jfieyam, should be considered t e regarded, as balavat,

more powerful t e superior, nrpam, betieeen men, t e men
engaged in litigation , vyawaharawidhatl, m the matter 15

of legal proceedmas, t e in the matter of trying and deciding

a dispute

This is the meaning intended In the cise of a suit decided

by officers appointed by the kmg, there would be no fresh hearing

before Pdgas 4c on the ground of a wrong (exercise of) jadgment 20

even if the defeated party is dissatisfied Similarly, even in the (case

of the) suit decided by POga there would be no ap{>»al to S'rents 4c
So on a decis on by the S'reni there can be no resort to the Kida

Hut from the decision of the Ktda one may go to the 5 rent 4c.,

from the decision of the S rem to the Puja and from the judgment of 2o

the P ga to the officers appointed by the Kmg
Narada1

,
however, has said that there woul 1 U, an appeal

to the kmg even from o decision of the officers appointed by the

king “ Kulh SreniSf Pug}s 1 an officer appointed (by the king) and *

the king (himself) are invested with th* po ver of deci ling Uw suits ,
"0

and of these, each succeeding one is superior to th® 0”t. prectJm„

bun in order
”



74R S ulapl t— Rehearing 1u h cl tr b ah 9 r I dj avaUyaw
t SO 31

with the officers before whom it was first tried the pirty complaining

of impartiality is defeated he should be fined But if he succeeds

then the officers appointed as judges should be fined (30

)

S ulapam

5 Yajnavalkya, Verse 30

PCqah An association formed e g of grocers and the like is called

P'iga thus stated by Katyayana and the collection of grocers and

others of different castes is Sren h an assemblage of those of the same

caste is a Kula other than that Of these when authorised by the king

10 in the matter of a decision of a dispute the one prior is more authoritative

than the one succeeding This in regard to a rehearing has greater

force e g what has been decided by the PSga must" not be interfered with

by a Srem This is the meaning

By these should be decided excepting cases involving heinous

15 offences and the like So says Brhaspati’ Those groups such as the

Kula 8 em Ganas and the like as have been duly appointed by the king

should decide cases of disputants excepting those relating to the

adjudication of heinous offences (30)

It has been said that a suit decided by an inferior tribunal

20 may be retried, and that decide l by the superior is not reopened

Now the Author mentions cases where even a suit decided by the

superior tribunal is reopened

Yajhavalkya, Verse 31

Transactions brought about by force or fraud should

2-> be upset so also those entered into by women at night

in the interior of the house, outside, or with the enemies

t Mitakshara —-Balena by force t * e under compulsion »

upadhma by fraud such as threats etc

30 * Page 2o vimrvrttan, brought about, t e produced

vyawaharanmwartayet transactions should

leup'et Similarly stribhir, by icemen, naktam at mght, even d
by others than women antaragare, in the interior apartment of

the hours bahir outride th» t Hay

,

satrubhischa krtan, ar

1 \ cr«o 6j 3 2 Cl II "8
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also those transactions entered into with the enemies should be

reopened This is the con truction (31

)

S nlapam

Yajiiavalkja Verse 31

By force or by fraud brought about as also that made by women 5

night or in the inner apartment of a house or those entered into

outside the town the transactions such as of sale, gift and the lihe as
also entered into with the enemy, one should avoid (311

A transaction entered into by the intoxicated the insane etc ,

w\W not be upheld • 10

Yajriavalkya Verse 32.

A transaction1 entered into by a person (who is)

intoxicated or insane, or afflicted with disease by one in

distress or by a minor, or one frightened, or the like, will

not b8 upheld as also that entered into by one who has 1 o

no connection

Mitakshaiu —Moreover, mattah intoxicated, by some

intoxicant, Unmattah , insane, affected by insanity caused by

either of the five causes ti. (disorder, an mg) from I'ala3 (wind)

Pitta (bile), Sle hmd (phlegmatic humor) or a combination of these, 20

or by nn evil demon or bj (the influence of) a plant Artah,

ajiheated
,
with a disea=e etc vyasanam, t/w/rr««, is the pam cau®ed

by the separation from the loved aud acquisition of the undesired
,

and a vyasani distressed, i-> one who is affected b} it balah

o minor, incapscitated for (entering into) any transaction , bhltah, 2^

1 A «7fi?rr may better bo rendered <u a trarsaeiion -n llm cent# si *

Tbo general eon lit on* in Ihu anil tl o last aerte Bpjlj a* well to suit* a* to

other Iftmecliocs

2 An Unntla 1 si be n thu» J jM - <rri n«r; sr^irj*r»t f

n nmi wt * * trial i <, r*<t

3 1 coynl»*»l 1 r Ur Vryan M * -»1 ^yitcra a* ll « t
1 rre | rireipal

biunor* of tie lumn bod), e» rr Iwhc ef I'* Wror * f tte mind

tra**alle ( * a *1 »or ler of t re < r n tt of *L » or of all tL* thrtu ccul etd in

whl U v3«4 It u cal I » ' • t ali\ ( * “ * )
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L Verse 32

frightened
,
by the enemies By the use of the term A'di or the like,

is also indicated one who is inimical to the city
1
or to the nation

As Maim2 has said — ‘ Men conversant with law and religion have

laid down that a suit which is (instituted by one who is) opposed to

a the city or the nation, or a suit decided by the kiog is unacceptable

as a plaint
”

By these yojlt&h, entered into, brought about ,
vyawaharo

na Slddhyatl, a transaction will not be upheld Also a transaction

entered into by one having no connection, or by one who was not

10 appointed as an agent, will not succeed This is the construction

As to what, however, has been said viz_
—

"

A suit will not

lie between a preceptor and a pupil, a father and a son, between the

husband and the wife, or between a master and a servant, even if

they are at conflict with each other ” even that is not to he taken

lo as amounting to (lay down) an absolute exclusion of a suit between

a preceptor and a pupil and such others as a suit has been ordained

(to he) even between them. For Gautama,
3 has said " A pupil

shall not bo punished corporally If (this course is) impossible,

(he may ba corrected) either with a thin rope or a thm cane If

20 (the preceptor) strikes (the pupil) with any other (instrument) he

shall be punished by the king ” As Manu 1
also has said ‘ In no

case should the punishment be upon the head ” When (however)

the preceptor under the excitement of anger, while punishing, strikes

on the head and if the pupil (who was) thus injured in a way, which

25 is a -violation of the (laws of) Smrti nnd usage, complains to the

king, then a cause of action (for a trial) does certainly arise <tc

Similarly, under the text5 " Land which was acquired by

t the grandfather &c *’ the ownership of father and son being equal

ovtr land &c , if the father destroys by means of sale &c (the title

10 to) the land &c. which was acquired by the grandfather, and if the

ron resorts to an officer of justice then there would certainly arife

n suit even b»*wecn a fath*r and a boii Likewise, under the text*

1 t t o] [x ,« 1 to tiio innmcij si I».al or gel eral lntct«'li

• S l fornd in Mvjo - Oli II

I Cb Mil 301 5 JI l“t c Mjfi* Jl H7
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liA husband i* not liable to make good the property of his wife,

which was involuntarily taken by him m a famine, or for the

performance of a (religions) duty, or during illness, or while nnder

restraint ” if the husband having spent away the wife’s property

(even) when there was no famine &c , does not pay back when asked for, 5

even when possessing wealth, then a suit is certainly admissible

even between a husband and a wife So also the legal relations

between a slave of maintenance and the master will
1 be mentioned

later on, and having regard to the text of Narada,2 it” “ Should

any one of these, however, save hia master when his life is in peril, 10

he Ehall be released from slavery and shall take a son’s share (of

his master’s wealth), even in the case of a slave by birth, who would

avoid o suit against a master, if the slave is not manumitted and

not given a son’s share 9 Therefore the purport of the verte

beginning with “ Retween the preceptor and the pupil ” 4c. is 15

that as n dispute with a preceptor 4c will bear no good result in

this world or the next, so the pupils and others should in the first

place be induced nway by the king m company with the nK ses'or8

If, however, the parties press hard, a BUit has to be commenced

even (when instituted) by the pupil &c 20

Although the test of Narada3 Bays that " Men conversant

with law lay down that disputes between one and many, with

women and with servants ore inadmissible as n suit ,
” still having

regard to the text*
41 He who robs the wealth of th« villagers or

transgresses any established usage 4c ” nnd the text* ** \\ hen one 25

is assaulted b) many 4c *

even n suit between one and many

appears to be ordamed, wh°n they have a common cau*e of action

It should ly» noticed that a sait between one nnd man) simultaneously

will not he when th» man) have different causes ol action
^

As fo“ the expre*sion
4

with womfn *, Stnn In in t^cir ci«e 30

nl«o a suit ertamty is nllowed e p with the femsle of a cowherd, a

vintner, anl such otl ers inastnu h os tl«e wan»n po*«<**»

independ ncs Ti e text is to l>» exp’amed iljt a *mt h twe*n

women o her than thev—i t urom-n of g»l family w!k>w husbands

l n*tii if : \ 3v

4 \is»n 1*7 s li jai

10

$ u i:
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are living stall not be admissible on account oE their dependence.

With servants ibis text also should be construed to mean that

‘on account o£ the dependence of servants upon the masters’, even

in a dispute relating to bis (servant's) own interests a suit should be

5 allowed only with the master’s sanction, and not otherwise. 32

Vjramitrodaya

Jt has been stated 1 that ‘even while yet a suit has remained uede*
Cided, a party dies, the suit proceeds’. Now, even when a suit has been

decided, and even when the party is living, sometimes the litigation

10 proceeds, and sometimes not, so the Author says

Yajfiavalkya, Verses 30, 31, 32
t

Arpenddhi/irt&k, ‘appointed by the king’, such as the Councillors;
Pugdh, ‘corporations’ of men of different castes, such as the grocers &c.

vide this te*t of Katyayana3 “The association such as of the grocers

15 and the like is called Pdya” ; S'remh, an association of people of various

castes but earning their livelihood by the same (kind of) work ;
Kulatn

groups of caste people, relations, and cognates Among these, the one

prior by regard to each succeeding, nfn&m, 1 of mon ’, tyatoahdratidkcul}
'in the matter of legal proceedings’, guru, ‘superior’, more powerful*

20 Thus it is established that a transaction examined and decided by
the Councillors, even if there be a suspicion of the decision, being faulty

shall not be scrutinised hy the Pdgts and others, while a dispute decided
by the Kula may he revised by bodies as far as the Sums * Similarly
may be understood elsewhere.

By the use of tbo word ntha
, ‘and’, all being under the king’*

province, the superiority of the Ling above all has been pointed out. By
the word eha, ‘anl also’ has been added the conclusion that the Chief
Judge is higher than the councillor*.

ii,

Ro Katyayana* “ The Councillors are superior to the Kulan
the I residing Jodgo is superior to tbe«e

, more than all is the king
by whom the law has been settled. Of suits of the type of the highest,
mi <11mg, and the lowest types, decided bj tribunals of amending degrees,
he julgment* have a (corresjondmg) superior effect". (30)

H*!™' ' f°rM * * f
* eiipenor (force) ; up'idhh ; ‘ fraud % eueh a»

_threit,. temptation,^ ; by these t,mrrTUAn , ‘brought nlo«t\ l.<

1. Yijfl II S, abort

3 t • lie Councillor* appointed by lb, kln t , tU Pujai, and the
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produced ; stnbhirnaHcm, ‘ by women, at night even by others than

women , av.tarAgd.re, ‘in the interior apartment of the house’, loeide the

house ; bahth ‘ outside ' the Tillage etc la the forest etc. ; satrubhkcha

kftdn, * as also those entered into with enemies ’
, such tyatcahdr&n

,

‘transactions’, mcartayet

,

‘One should set aside’, i e should not 6

accept as binding, in other words, shonld have reconsidered.

The compound is to be solved as * entered into with women, at

night, in the interior of the house, outside, or with the enemies’. The
sense of the possessive is expressed in connection with the several words

differently. That moreover has been already pointed oat according to 10

context. By the use ot the word tathd, ‘ so also ’ are included tho«e

opposed to the interests of the town or the nation (31).

Jfatto, * intoxicated’ each as by some intoxicant etc ; unrratlo,

* insane affected wirti insanity brought about by an evil star, Arto,

‘afflicted’, oppressed by a disease; tyasa^s, ‘ distressed troubled bv 15

sorrow do. ; b&lah, * a minor ’, one under sixteen years of age ; bh\to,

* frightened one who has taken to fright { by tQe aee of the word

A'di, • or the like ’ are included tho e affected by lust, anger <Lc. By
those, yojitdh

,

‘ entered into i e , made asambandhena, ‘ by one having

no connection % i. e , one not having the connection of a brother &c. ; 20
amyubtena ‘by one not appointed’, tyawahdro na si dhyati, ‘a

transaction will not be upheld i e
,
will not bear fruit. The substance

ie that the same should bo consiiered again.

By the use of the word eha, are inclnled tho*c made by D&sds and

the like. The word eca, * also ’, is connected with the expreBiion ‘will 25

not be upheld’ and follows witn it Thereby it comes to be stated that

although one made by the JCula t-c
, be at times apbel I, one of this

character can never be upheld. Here, the word Vyitcah&ra does not mean
merely justice, but indicates donation, «ale, mortgage and all similar

‘transactions ’ “ A franlnleot1 mortgage or sale, a frandalent gift or 30

acceptance, and (any tran«actioo) wh a re be detects fraud, he (the judge)

shall declare null anl roil (ICG) "What is given* bv force, what is

enjoyed by force, and what baa been caused to be written Lt force, and %

all transactions done by force, are as not made , so said Mann (1G9) ”

Narada’ “If a boy, or one who possesses no mdepen lenee, 35

tr»n«acts anjthing, it is declared an inrahl trar action by persons

acqnttnfel with the law (3^) That aleo which an jo Jependeot person

does while be ha* lo«t control over 1 i« a-tiot.s i* d<*elared an invalid

I Mato Ch ^ III Iff UO
5 —SV« hn $».ar«*a pcnh’n Jfsn/ar JM*J “5 Honf \j If*

3 Ch I “9-41 l->-' ’ 55-37,4“
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transaction, on account of his want of indpendence (40). Those who are

actuated by love, anger, or affected by illness, fesr, or difficulty, and also

those who are biased by attachment or hatred, are to be known as

having lost control over their actions (41). A transaction entered into

6 by (a slave) is declared as unauthorised, except where there 19 the

master’s authority; a slave is never bis own master (29). Also a

transaction entered into by a son without the father’s authority, that also

is declared to be invalid ; a slave and a sou are equal iu that respect (30).

The transactions of gift, mortgage, or Bale of land, house, or a slave

10 made by those who are not independent, do not reach completion, when

not ratified. Tney say that transactions entered into by women are

unauthorised when there is no adversity ; especially the transaction of

gift, mortgage, or sale of a house or land (28) These transactions are

only regarded as valid if the husband sanctions them ,
or the son in the

15 absence ot the husband ; or the king m the absence of the husband and

the son (21). In the family whoever is the eldflBt or senior, and who

has retained hia control over the senses, a transaction entered into by him

is regarded as a properly entered transaction, and not done by one not

independent (42). For the sake of the family, ll one enters into a

20 tran«action although himself under control, and whether m his own

conntry or in a foreign country, that transaction, the eemor should not

disturb.” 4 Himself under control such as a slave &c One not inde-

pendent will hereafter be described ; bo enough of prolixity (30, 31, 32).

S nlapaui

25 Yajuavalkya, Verse 32

By liquor or a like intoxicant, 'intoxicated' viattah, on account of

windiness &c., one who has become ‘insane,’ unmatlah , one affected by

a disease
, one addicted to gambling

, one less than sixteen years of a£0

By the use of the word Adi, ‘and the like,* are included those entered into

30 by slaves who are not independent, or by the aged and the like, and by

strangers, not related, excepting those authorised by the father

A transaction, such as of a debt and the like, entered into by these, never
becomes of force. (32)

* Page 26.

35 After mentioning suits which are liable to be reversed, the

Author indicates the kind of property which may be restored

Yajhavalkya, Verso 33

Lost wealth when (subsequently) recovered should
bo given by the king to the owner

; if (however) ho (the
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claimant) do not identify it by (supplying) marks (of

identification) he is liable to an equal (amount of) fine

Mitakshara —Pranas htam, lost wealth such as gold &c,
what was recoiered, adhlgatam, by the revenue or police officers &c

,

and brought over to the king, (that wealth) should be given by the 5

king to the owner, i£ the owner identify it by (supplying) marks of

identification such as the quality, quantity <k" If he do not identify,

then he should be fined in an equal amount for setting up an untrue

claim This refutes the presumption of ownership which may arise

on account of adhigama (finding) being recognised ns one of the 10

causes giviug rise to ownership 1

In this matter moreover, further3 on the Author lays down the

period of time, tir ‘‘What was brought m by the Revenue Officers or

the Officers of police as property lost and recovered, the owner may
take av, ay within a year , thereafter the king shall take it awiy ’ 15
Maim3

, moreover, ha* laid down three years as the period

" Property, the owner of which has disappeared, the king shall

cause to be kept as a deposit for three years within the period of

three years the owner may claim it , thereafter the king shall take

it
’’ There, it shall nece«sanly be preserved for three years 20

If the owner comes within a year, the whole should b° returned

(to him) Where, however, he returns after more than a year in that case,

after deducting some po tion as a preservation charge the remainder

should be made over to the owner As has been said* * Then the

king bearing in mind th» law among good men, may take one sixth 25
part of the property lost and afterwards recovcrel, or on rt-tenth, or

at least onc*twelth ' In such a case in the first 3 ear the whole
Bhould !>• given But in the second, after deducting a twelfth

portion, in the third, a tenth, and a sixth in the fourth and m the
*

following years, the remainder should b-» restored (to the own^r) d0
and a fourth of the Royal eliare should be given to the finder

\\ hen however, the owner does not turn up a fourth oE th«
entire property should b* given to the finder ord the reirnirde-

* Hit* 11 172
4 Mara C]i VIII 5’

1 £e* t y Gsotwaa. T 5?

3 Cb Mil 30
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be taken by the king So says Gautama’ . “ If lost property, the

owner of which is not known, is recovered it should be announced to

the king lhe king should cause a proclamation to be made, and

preserve it for one year Afterw irda one fourth (goea^ to the finder,

5 (and) the remainder to the king ** Here by the uae of the word
* o. y

aar\ the sn gular number is not stressed, vide the text2 “ Th*
king should cause it to be kept as a deposit for three years And
even the text2 * Thereafter the king shall take it ” amounts only

to a permission to dispose (it) of after three years if the owner does

10 not turn up Where, however, thQ owner appears after that (period),

even if the property is disposed of, the king should deduct his due
and pay (to the owner) an equivalent (amount) This is with

reference to gold, &c As regards cows, etc , the Author states (the

law) further on (in the text,
3
)

‘ The owner should pay (four) panas
15 if the animal has an entire hoof, etc

”

20

2o

3?

Viramitrodaya

It has been stated* that ‘the king should administer justice’;
there not only suits aa described above alone should be investigated, but
even where there is no defendant, by regard to the result being reached
by means of the examination of witnesses, or regard being had to the
investigation resulting m a penalty consequent upon a defeat, a

resemblance of a judicial proceeding, in a case of deposit &c where the
right of ownership is under a doubt, and even in the form of the
assertion that ‘it is mine’, and the exhibition of evidence xn substantia-
tion of it, in n similar manner , intending this, the Author mentions
rules in re0ard to treasure-trove and the like by means of four verses

Yajfiavalkya Verse 33.

A mdhi, or a treasure trove is wealth buried before and kept
permanently. That, moreover, is two fold, differentiated as deposited
by self or by one’s father and the like, or as deposited by others. Of
these, the first pranatifam, ‘lost,’ but afterwards adkigatam, ‘recovered’,
by tbe owner or by an officer of the king or any other, dhanam, ‘wealth,’
in the form of the tr«a»nr» trove dhanine * In the nwneT* i e, to the one

1 V 36-38 The proper reading 19 iqs 31 qrpir vsnrmn «V urtv Ac Thu 1$ tbe reading in the original text of Gautama
2 . « Mann VIII 30 3 YujBa II 174
4 Yijn II 1, p C31, 1 13
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Vents 33,

declaring that ‘this is my wealth’, tirpeni deyam, ‘fay the king should

be given,’ if ‘by signs’ lingaxh t. e , by means of evidence, taddhanam

vibh&vayet 1 that wealth he should establish ’ *. e
, should prove as his

own. J$a chet ubh&tayet, ‘if he does not establish” then a penalty equal

to the amount in dispute, he incurs on account of his offence in telling a 6

false-hood of that character.

S ulapaui.

Yajiiavalkya, Verse 33.

PrarurJitam, 'lost wealth,’ such as gold &c. when found by the

king, identified by the owner (to be his) by marks such as the form, the

number, and the like, should be given to him On an incongruity, 10

however, he should be made to pay a fine, equal to the amount (33)

After laying down the law regarding gold, &c , as to property

lost and recovered on the roads or from the toll house® where it lay

scattered, now the Author Btates the law regarding the recovery of

gold, &c., which had long been hurried in the land, and which last is 15

known as n Nidhi (or treasure-trove)

Yajnavalkya, Verses 34 and 35.

The king having found a treasure -trove should give

half to the twice-born. But a loarned Brahmana finding

(a treasure-trove) may keep the whole, as he is the lord 20

of all. (34).

If a treasure -trove is found by any other, the king
should give him1 a sixth part. If (however) the informa-

tion is not given (by tho finder) and ho is found out, the’

finder should bo mado to pay a fino. (35). 25

Mitak'hara :—-The king having found n treasure- trove ns »

alcady defined, lialf tdionM be given to the

Acquisition of a Brlhraana®, and the remainder thrown into the

treasure-trove. treasury. If, however, a Brihmmi find trnsure-

trove and he lx* learned, ie , accJtnjdid.fd by SO

learning and study, and Well-Waved, tVn b ft should tile th* whole;

since he is the lord or the whole world.

1. Tbs traaiUUoa >• plrst *fir« ii lo ft-c^rJsr-e* iLr
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L lent>3* SS

If however, the treasure trove 13 found, ltarena, by any

other, than either the king or a learned Bnhmana as, eq , by a

Br&hraana who is not learned, or by a Kshatriya or such another, the

king should give a sixth of it to the finder and himself take the

5 remainder of the treasure trove As says Vasi'htha ,

1 “A king

who finds property the owner of which is not

* Page 27 known should take it ; he should give a sixth

part to the finder
5> Gautama2

also “ Treasure

trove when found becomes the property of the king , not (however)

10 that which is found by a learned Brahmana, even a non Brlhmana

finder who announces (to the king) shall obtain one sixth, so

declare some
#

The past-participle annedita is> (used) m the active voice; he

who has not given information and who has been found out, * e t

15 who has been found out as not having given information even to the

king Whoever, bating found a treasure trove did not inform the

king and was found out by the king, should be made to pay the

entire treasure found, and also a fine according to (his) capacity

If, however, the owner of the treasure trove himself nppea™

20 afterwards and establishes his ownership by specifying the amount of

the rupees, etc , then the king should give him the treasure, (after)

taking for himself a sixth or a twelfth p irt As says Manu’

—

“ From that man who shall truly say with respect to a treasure*

trove, * This belongs to me \ the king may take one sixth or one

25 twelfth part * The choice as to the (particular) portion is to be

determined by reference to the cla«s (to which the party belongs) the

time (which had intervened), etc

« Viranutrodaya

The Author mentions as to the second

Yanjavalkya, Verse* 34, 35

30 /id; 1, 'The Viop,' upon finding a treatnre trove the owner of which
unotkuown, ardh'xn JtrijtShyo drdyit, ‘shonld give halfto the twice*

Lorn,’ an 1 (the ether) half he *hool| consign to the treasory. I'iJtrdn,

'learned,* I e accomplish'! br learning and study of the Ve U», twice*

I Oh HI 13 S \ 43 4 3 CU. VIII 35
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born i,e a Brdhmana, moreover, having found a treasare trove, a$c<hamt

‘the whole’ t. e the entire treasure, stcaya*i ddadydt, * should hiraself

take ’ Sa, ‘he,’ t e such a Brihmaria, yalah, ‘as*, sartasya prabhtih,

‘is the lord of all’ i. e of the world.

That sayB Mann' “\\ hatever exists in this world is the property 5

of a Br\hmani , ou account of the excelleuco of his origin the Brdhmana
ip, indeed, entitled to it all (100). The BrAhmana eats his owu food j

wears but his own apparel, bestows Lnt his owu aims ; other mortals

subsist through the benevolence of the Brihmana (101). " (34)

hare na, ‘by any other* t e b\ not & learned Br&hoiana, nidhau 10

l ibdhe, ‘if the treasure-trove is fonmi’, ryd, ‘the king’, *Aa<A/Adm am
dharety ‘a sixth part ho should 1 take,’ from the treasure-trove.

The past participle in the anucedtta is (ased) in the active sense.

One who has not given information and who has been found as having

taken the treasure-trove, should by the king be compelled to pay the 15

treasare and also a fine accordtng to capacity

B) the expression ddjyn era, ‘he must he made to juiy,*

it has been indicated that he roust not he allowed to take

even a small portirn of the find. The word efa, connects Ibis

with the last clati«e and also is intenJel to inclnde the twelfth .0

part So says Mann’ “ The man who ronkes truly an assertion

‘this belongs to me,’ fiom him, the king may take a sixth part or a

twelfth part ” The twelfth part 1 as a reference to one endowed with

qaalifica'ions lu this connection Vi«hnn* “A king, npon finding

a treasure trove, should givs half to a llrAhmana and the other half be - »

should deposit in the t eisory (30) A BrAhmans fioliog hidden wealth

ahonll take it himself(Hj A Kshatnja ebon! ! make over a fourth to

the king, one fourth to the Ilr&hmana, au! shoal 1 take a Lalf (3
1

-).

A Valsja ahonl 1 give a fourth
j
art to tl * king, a half to the Hrthmani,

aol ahould lake ons-fourth tor oaeself. (”>) A 'ulra, moreover, 3d

should deride the fio 1 ioto t wetre
[
arts, aa I tl oal I gire five parts each to

9

the king, and, to the lJrA'iroa »a, aol take two part* (40) From ons

1 Oh I 1 C lot

2 ti« HiUt ,vui an! t*« V Ine.Itrr'tm

it* «l l » *»«! i/f/s tfefliitf l»l l « J| tit* trt *’i*r

ht IT# tiif iU«U UV* l‘* ml .Wrhejt*
\ M tk* i ag alt t»V» *a? a at' S », li »*.»}'

2 rh vju 3" 4 ci. nr :<-<i
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[

3 djuaialkyd

Vertes 34 35

who has cot reported the fiad aDd who has been iounl, the king shooU

take the whole (41) ” Thus the text of Vasishtha 1
viz. “If he finds

property (the owner of) which ib Dot known, the king should take it up»

and should give one-eixth portion to the finder’', has a reference to a

5 Sodra, in pursuance of the text of Vishnu. (34, 35)

S ulapaoi

Yajnavalkya, Verso 34

Ihe king having found an ownerless treasure trove deposited ‘

long time ago 6hould give a half to the Brahmanas A learned

10 Brahmans,* howexer should take the whole
, he need not given portion

to the king. The Authour states the reason sine* of all kinds of wealth

he is the master, as says Maim1 ‘ Whatever exists in thi» world is the

property of the Brahmana
, other mortal" subsist through the benovolence

of the Br&hmana ’ This also applies m the cose of a deposit by others

15 As says Bharadwaja “Upon finding a deposit laid by another, one

should take it to tho king, e\ery treasure trove must go to the king*

of all except the Br&hmana ” (34)

S filapam

Yajfiavalkya Verso 35

2U When a treasure trove belonging to himself h is been found by i

Brahmana who la not learned, or by the Kshatrij i ind others, according

to Naraila The king should take a «ixtli Bharc and according to

and others a small portion Is to be taken according to the qualification

of the finder 1 or a deposit not belonging to oneself, howoxcr, after

2a glxlng a sixth portion to the finder of the deposit, the remainder the king

should tike As says Vanshtha' * If one happens to find an ow nerle^

deposit, tho king ahull take It up, after glxlng a strlix portion to the

g
finder If a Brahman i finds it, and he is ona who carries on his own
duties, then tho king nh mid not t ike When ownerless wealth, ns well as

30 wealth the owner of which wns known « -is not reported, hut enmo to 1*

known by the king then that width ns well as a hue the taker of t^e

treasure rhould be mad. to pax So Nararta I \m n Br if lmnnupon
finding n treasure, should inform tho king whnt is ghen lyhhn.l^
may enpjr.h® would l*c n thbf if he dots not Inform (3",)

I Ch III 13 ‘ » »l« Cal* tJ « tr* nurtn * Cl I loc
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The Author mentions (the rale) about property taken away

by robbers

Yajnavalkya, Verse 36

The king should pay the wealth taken away by the

robbers (and recovered by him from them) to the people of 5

his country
;
and if he do not pay, he incurs the sin of the

robbed as well as of the robbers.

Mitakshara:—Chauraih rhtam, taken aicay by the robbers,

and conquered back £rom them. Janapadaya, to the inhabitants

of his country. Whosesoever that wealth be, to him should it be given 10

by the king; hi,*/, ie, since if, adadat, he do not pay, yasya,

ichoseso, that robbed v. ealth may be, he (the king) incurs the 6in, tasya,

of him, i.e ,
of the robber. As siys Manu, 1 “Property stolen by

thieves must be reotored by the king to (men of) all classes (tarna)

,

a king who uses such (property) for himself incurs the sin of a thief. 15

If after recovering from the possession of the thieves he enjoys it

himself then he incurs the ein of a thief.2 If, however, he neglects

the (recovery of) property stolen by thieves then he incurs the sin
1 of

a citizen. If after trying to recover property stolen by the thief, be

is not able to recover it, then in that case be should pay as much 20

amount from bis treisury. As says Gautama 3
: “ Having recovered

property stolen by thieves, he shall return it to the owner. Or (if

the property is not recovered) he should pay ( ts value) out cf his

own treasury.” And al o, Krishpadwaipayana :
—

"

If a king

is unable to recover property stolen by thieves, that (amount) should 25

be paid from his own trea sury by the king who is (so) unable.
”

Here ends the chapter on Special rules of Procedure.

2. Ch. VIII 40

it. The o expressions reiuire an explanation. They sopplj a good

Illustration of the terro stale (inT*,*!) of the Author In the first expre slon l>r

•fuu* fVieWnjftfTi "hat Is in tenth <1 to convey to tho reader is that he Incurs

the eamo respissibihtr act! criminal liability as a thief Joes. While the

expre iioi 3j=r7*»7 fr*fT#SH 'incurs the sin of n citjren miens that be

incurs the same rtsporsll ilita svhi h a clttren tlor* b> not assisting or

neglecting the rev-over) of robl tl property.

3 X 4C 47
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t
Tdjnavalkya
Verse 35

Viramitrodaya

In regard to property carried away by thieves, the Author states

a special rule

Yajnavalkya, Verse 36.

What was taken by a thief, or property of that kind, after taking

o it back from the thief—and when that ib not possible, even from bis own

treasury, jAnapad&ya, ‘to the people of his country’, to the

inhabitants of his territory, deyam
,
‘should be given’.

By the use of the word <«, ‘however’, are discriminated the making

over to others than the people of his country, and a deduction of a portion

10 for himself according to law. 27i, ‘ and if % t. e ,
since, that property

which was taken away by the thief if not given back to him to whom

it belonged aa owner, the king incurs the sin of tWe thief—».e., the sin of

a kind which is incurred by theft.

That says Manu.' “Projerty stolen by thieves must be restored

16 by the king to (men of) all classes (rarnds) ; a king who uses snch

(property) for himself incurs the sin of a thief

In the Mahabharata also “ If a king is unable to recover

property stolen by thieves that (amount) should he paid from his own

treasury by the king who is (so) nnable ”. (36).

20 Here ends the Chapter on Eules of Procedure in the commentary

on the Smrti of Yajihvalkya

S filapam

Yajnavalkya, Verso 36.

What was taken away by the robber, should be restored by the

25 king; Bince, ho to whom that wealth belonged, of him ho acquires the idn

If he da not recover Chat property, fie sfiotifd give from his awn treasury

t As Bays Vishnu «* ‘What was taken away by a thief, should l*

rcco\ered and paid in entirety. If not recoverd, from tho treasury

itself.” (36)

30 Thus ends the Chapter on Judicial Procedure

1. Ch VIII 40

2 Cl. Ill 45
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Vent 37. J

,0°

Chapter III.

On Recovery of Debts.

After expounding the * Rules of Procedure ' in general and

particular cases, the Author now expounds the

Sevenfold division Chapter on
'

Recovery of Debts ’ the first of the 5

of the Chapter on eighteen titles of law, beginning with the text’.
1

recovery of debts. “ An eightieth part is the interest ”, etc., end

ending with the text*-2 “The pledge shall be

(allowed to be ) redeemed after doub’e the principal has been

received out of the produce.” 10

This title of*” Recovery of Debts” has seven points (for

consideration), (1) The kind of debt which should be paid, (2) the

one which should not be paid, (3) by what per0on should be paid,

ue, t by one holding a particular capacity, (4) at what particular time

to be paid, (5) and in what way to be [aid—in all, five points for IS

the debtor ;
and for the creditor, two, viz., (G) the mode of

advancing a loan as also, (7) the mode of recovering it. This,

moreover, has been made clear by Nara,daJ
i ri:. “ Which debt must

be paid, and which may not be paid, by whom, where, and in what

way to be paid, and the rules of advancing and of recovering (loans) 20

are said to make up the (title) ‘ Recovery of Debts ”,

Of these the Author states the rule regarding the advance (or

a loan) by the creditor, as it is the first of aJI other jjomts of

inquiry).

Yaiuavalkya, Verse 37.

An eightieth part (of the principal) is the interest ?.'»

(allowed! every nonth when the debt is (secured) by a
pledge. In other cases it may be two, three, four, or five

per cent, respectively, according to the order and class

(of the debtor).

1. Vm«37. 2. V*r»p tS,

3. Ch 1. 1.
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L terse 37

Mltakshara Masi masi every month, i e month by

month Baildhaka is that which is deposited

is a security, i e pledge That which is

(accompanied) by a pledge 18 called

transaction with a pledge In such a secured

transaction the intere t on money advanced

would be one eightieth part (of the principal),

according to law Anyatha in other cases, i e

,

in a transaction without a pledge, varranam
of th» classes kramena according to the order,

ie of the Brahmams and others, dwi tri-

chatuh panchakam, tico three, four or five, yt r cent is according

to law In the ca®e of a Brahmana debtor two per cent

in that of a A shalriya three in a Vais'ya four, and m a S udrct

l*) five and (this) every month Two, or three, cr four, or five

(make up the compound word) two three-four five A hundred in

which such an interest is given is a hundred with two three

four five ” As per the fofioving rules of grammar u* "The’

.
affix's mentioned above, have al«o the sense of an interest, or a

20 rent, or a profit or a tax or a bribe given thereby or in that,
”

lhe afh\. Kan (^Pf.) corned after a numeral when it does not

end with ill or 5 and the rule to be observed here is the one
stated in the Grammatical Sutra I 1-72 viz * An injunction

4

which is made with regard to a particular attribute, applies to words
25 having that attribute at the end as well as to that attribute itself

ni

1 Pamm 5-1-47 2 t e Panim V 1-1-46
° ini 1 22 4 * g in tlio termination
5 The i ord »l g f^( tea V. I 61 ) 13 to be read Into the Sulra so that

the w! olo W« voul 1 rend by adding to tl e portion given above tbe following
1 r Tbo sen 0 of t! e aff r being that taught hereafter npto V 1 C3 ’

6 This 1 e tbo (Pamnil J 72 ) is a rule of interpretation
WJ cn a nle 1* mile with r gard to a particular attribute or letter it also
» ans nords 1 aving those attributes or letters nt their end Th is under tbo
rule m I 7)— The afl x comes after & root tl at ends in a vowel
rexts ending in xowds as well as roots consisting 0 f a single vowel
tnclnUd b

Page 28

5 sabandhaka a

Ij a transaction

with a pledge an

eighteenth part is

10 the interest

text

7

,

V/ *
*}\V

onlc“‘ anW of tie bearing of these rules n] on tbe
math the following ob errations The command word W*
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‘'Interest upon intei e»t h» (cnlled) compound interest it ia

(called) Kdlikd when it is (payable) per month it is Kcirita when

it is fixed according to the wish (oE the parties)
; it 13 Kdyikd when

it is in the form oE bodily labour ’’ (the stipulation that! * the interest

in this will be taken every month 1

is (an instance of) a Kdlikd This 5

very (epeciea of) interest becomes Kdyikd when it is receivable per

day and the period is divided by the calculation oE days. Aloreover,

Narada 1

after stating that “ In the Sdslras interest is declared

fourfold viz Kdyikd, Kalikh (periodical interest), another called

Karika (stipulated interest), as also the compound interest (chakra 10

vriddhth

)

’ has sud —*‘ Interest2 at the rate of one Pana or quarter

of a Pana payable constantly
3 and without detriment to the physical

haalth is denoted Kdyikd interest That which runs by the month

is termed Kdhkd (periodical) interest That interest is Kdrita

(stipulated) interest which has been promised by the debtor himself 15

Interest upon interest is called Chakravrddih (compound interest)
’

S ulapaoi

The Author states the rules of interest according to law

Yajfiavalkya, Verso 37

Upon a security being taken when a hundred pants are advanced .20

as a loan, an eightieth port 1 e one and a quarter pa a every month

bus bactl explained aud solved as gi m Sr Ac (
8k ja 0e 28 lints 4-5 ; t or

tins the authority ia ^TfKR^etc ( V 1 47 ) under which rnle tbt affix is added

to a word in tho first case ( ) »n construction The onac of the afl x is that

of a locatiTo
(

Then the (Trending in 721* is exi lamed b) tU
rule eRURl Ac (V I 22 ) And Isstly lv the the aj plication of

tho first rnle is extended to all the members of the eomponn 1, an 1 thus is

brought out the meaning of this compound word as explained in line C on

1 age 28

1 Oh I 102-104

2 t 71770141^11?^ iTRlf^ 19 the reading iu Dr Jollv s edition

3
^
S as vat—) has the force of con«tant repetition Here it mas

oron bo rendered as " cverv day (see line 0 ) on7T7(l a-T—( havivirodhirl )

The translation adopted here is in accordance with the glut* of Bllsml batli

( see Balam fck p 54 I 14-15 ) Bfhasjati A Vvisa
( see Si rid Boohs of tho

East Ac XXXIII p 67 rote)

Dr Jollv, however, translates it as— 'Without dimici'hu g tt

principal”, and tho translation appears to 1 e ba«ed or tie following gloss bs

AsahIra, 4 n4 UU71*77 I 5*7' 4"5 ?nr*77 7‘"i'll tVl 1
”
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[Vertti 37, 3S (1)

becomes the interest Anyathu, ‘otherwise’ when the money is advanced

without security, two, three, and four parns shall be the interest payable

by the Brahmana and others in the respective order.

Vyasa states a special rule “In the case of a loan with security

5 monthly interest is declared to be the eightieth part ; a sixtieth p3rt when

there is a surety and two per* hundred, on a loan without any security.

Brhaspati* mentions the kinds of interest “The Kuytktt, (by bodily

labour), the Ktdika, (periodical interest), and next, the wheel interest-"

Chakin irddhi—(compound interest), the Kuritu (or stipulated interest), the

10 hair interest the

—

mA/mi—-and the interest by enjoyment Bhoga." Kuytka

'by bodily labour’, eg by milking and driving cattle, and such other

labour, Kaltka, ‘periodical’ e g. every month Interest upon interest is

wheel or compound interest ; that which was stipulated by the debtor

himself is Kartlu, the hair-interest is that which is taken every day; Bhogo,

15 ‘by engoyment’ such as the rent of a house, profit, or the fruit of crops &c

Brhaspati 3 "Hair interest, bodily interest, and interest by enjoyment

shall bo taken by the creditor so long as the principal remains

unpaid ” (37).

The Author mentions other varieties o£ interest by reference

20 to particular (classes of) debtors

Yajnavalkya, Verse 38 (1.)

Persons (usually) travelling through forests should

pay tan per cent, and those who travel by sea twenty

per cent.

-5 Mitak^hara :—Kdntara means a forest ;
those who go

there, are kdntaragah, persons travelling through forests. Those

who borrow money by interest and enter dense forests which

involves* danger to life and property should piy ten per cent and

tho'e, tcho go to the sea, samudragah, twenty per cent., also [
,pr

30 month.

The meaning is this : The creditor should take ten per cent

From tho 8c who go to the sea, as there is a danger of the loss of the

principd aho.

1. ».# fiftieth part, » Cb XI. 6, 7. 3 Oh Xl U*
t. Lit which crest.* an spprehemlon shoot lie ileiltaction of W*

sad | repeity.
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Verst 3S (2). J

Now the Author describes stipulated (Karit&) interest

Yajnavalkya, Verse 38 (2) 10

Or all should, pay what they had agreed to among
all classes.

Mitakshara :—Savve va, or ail, Br&hmanas and other

debtors whether secured or unsecured, swakrtam, what they had

agreed to t. e, promised by them, vrddhim, sarvaSU jatishu 15

dadyuh, interest among all classes, should pay. Sometimes interest is

payable even when not stipulated for. As says Narada1 :
' No interest

Bhall ever be charged on friendly loans, unless there is an agreement

to that effect. Even if there be no agreement, interest accrues on

such loans after the lapse of half a year.” 20

For one, however, who goes to another country after taking

a loan for use, Katydyana1 has laid down a rule thus :
—
" If one

after obtaining a loan for use without returning it goes to foreign

lands, that loan of bis will be charged with interest after the lapse of 25

a year.” For one, moreover, who aFter obtaining a loan for use

and without returning it, even when be was asked, goes to a foreign

region, the same Sage3 has laid down the rule viz. "If,

one goes out to a foreign region without returning a loan

which he had obtained, and which was demanded back, that 30

loan becomeB chargeable with interest after the lapse of three

months. **

He also, who while remaining in one’s own country, does not

return a loan for use when asked for, should be made to pay interest *

by the king from the date of the demand. As has been said 1 u He, 35

however, who while remaining in one’s own land, does not return a

loan for use when asked for, should be made to pay interest from that

time, even though it was not stipulated and be ba unwilling.
”

1. Oh L 109.

?. Verse, 603.

18

2. Verse, 60J.

4 . Bjr Kitjlysca, Versa 504.



768 S ulapam—Snaal I inds of interest

[

YapiataUya
Verses S3, 38A, 39 (0

Narada1
has laid down an exception to the unatipulated

interest, viz
1 The price of a commodity, wages2

, a deposit, a fine

which had been fixed, a gift without consideration, a gambling’

debt, none of these bear interest unless specially provided for.”

5 Avivakshltah, unless specially provided for, i e. unless stipulated for.

8 ulapam

Yajnavalkya, Verse 38

By a mountainous road or by the sea when one goes out for trade,

these when there is no security, should pay ten panas and twenty papas

10 respectively On account of the contingency of the loss of the principal

itself is the payment of larger interest

The Author mentions another alternative to the rule stated in the

text3 “In the order of the Varnas, two, three &c ,,c
dadyurv.eti

,

‘or should

pay &c '

20 Yajiiavalkya, Verse 38A

Interest upon interest is compound interest
,

interest payable every

month is periodical interest [Knlthn). When stipulated by himself, it

stipulated interest (Kuril a) The (Kuyiku) is by bodily labour

This is explained by the statement itself. In some boohs this

25 verso Is not stated

* Page 29.

Now the Author mentions special kinds of interest by

reference to perticular things. The interest on the females of beasts

is their progeny itself.

25 Yajiiavalkya, Verso 39 ( first quarter.

)

In the caso of female beasts the interest is their

progeny itself.

Mitak“hara or the femafes of beast*, santatirtf^

r jirogeny itself, is the interest. Such a transaction would be possible

30 in the case of one who is unable to maintain the female beasts and

who wishes them to lie well fed nnd to bear progeny. The creditor

will have the milk and labour

1 Ittrod II Jr

5 «jls, it ft better and route! r tiling Tie reading In lbs plot r»

Y< 1* ret correct. - YljfiarilkTft II. 37.



TdjnavaVcya"] WUkshara—Accumulated intertill—limit > of
Verge 39 (2) J

When something is given as a loan and the loan has remained

over for a long time even without recovering any interest, what is

the maximum limit for the accumulation of interest m several kinds

of properties ? (Anticipating this question) the Author proceeds —
Yajna/vadkya., Verse 39 (second quarter ) 5

The utmost limit for (the accumulation of) interest

is eight-fold in the case of a fluid, and fourfold threefold,

and twofold in the case ofcloth, grain and gold respectively

( of the principal loan advanced

)

Mitakshara :—Kasasya, ofafluid, *«, m the ca«a of oil, 10

ghee, etc, upon which no interest has been

Accummulation in received, and the loan has remained standing for

the case of fiui Is etc along time, the interest as agreed to by the

parties would be nccummulating—3uch accum

mulation would be ashtaguna eightfold, para, utmost limit, te, 15

cannot nccummulate b°yond that Similarly of cloth, gram, and

qo'd, wastradhanya hiranyanam, would respectively be fourfold,

threefold, and twofold the utmost accummulation

Vasi'ditha,1 however, has mentioned a threefold increase in

the case of fluids
—

‘‘Gold (taking) double (its value on repayment 20

and) gram trebling (the original price) (The cis* of) fluids2 has

b»en explained by (the rule regard ng) gram as we 1 as (the case of)

flowers, roo's and fruit In the case of thes a three things which arc

sold by weight the increase will be eightfold ”

Maim1 on the other hand, in the ca«e of gram and also 25

flowers, roots and fruits 1ns mentioned a fivefold increase "On
gram, fruit, wool or hair (and) heists of burden it does not increas*

more than five timas (the original quantity) S'adah ?rain the „

produce of the field, such as flowers, roots, fruits, etc ; lavah, icool

or hair the noo’ of a goat, the hair of th* Chaman Cow, etc, 30

wahyah, beas* of l urdert, the ox, hors" etc, i e
,
the nccmiraalatuu

of interest m the ca« a of gr«m fruit, wool or h»tr nnd blasts of

1 Cl II 44-17

i Dr H Mrr UiciliUi is ( Fatal ) »* fonriiliiBf

1 Oh MU 1 1



770 Alltlfeshari—Cajntaluauon of interest

[

Ydjnavalhya
Verse 39

burden does not extend beyond a fivefold (of the principal) There

top, the rule should be applied after considering the capacity of the

debtor as well as the state of things at the time, such as famine, etc

This1
(rule) moreover is to be understood as applicable in the

5 cise of one transaction and one payment If there are separate

transactions with different persons, or even if the person is the same

but there are different transactions on more than one occasion, gold,

etc would indeed increase as before, even beyond the twofold and

and other limits And even in a single transaction, when the

10 interest is recovered daily, monthly, or every year, and thus it is not

possible that the amount payable by the debtor might become

iwofold, the amount as made up of the interest recovered before,

does certainly increase beyond (the) twofold (limit) As says

Manu3 <c In money transactions interest paid at one time (not by

15 instalments) shall never exceed the double (of the principal)

“Recovered4
at one time” is also another reading Kuslda «

money utilised for accumulation Increase of that is Kusida

Vrddhih
, (such an increase) does not exceed t e does not rise

beyond the double, if patd at one time, i e lent at one time R
20 exceeds beyond the double when the dealtngs are with different

persons and give rise to separate transactions

In the case where the reading is, “ recovered4 once ’
,

it should

be explained to mean that the interest would exceed the double

when recovered m instalments from the debtor every day, every

25 month or every year Moreover it has even been Baid by

Gautama* — * IE in a transaction the loan remains outstanding for

a long time, the principal may be doubled ” (Here) by the use

oE the singular number in '* a transaction ”
( prayogasya) an increase

b»yond the double appears to be intended m the case where the

30 transactions are different By the use of the expression ‘ outstanding

for a long time” {chirastJ dne) an increase beyond the double has

been indicated in the case where the interest bak been recovered in

«rm»U quantities* (39) ——

•

1 6c« D gdutn t* Himehnndra 20 Bom ClI-Cll
2 Ueal 1 20 page 29 tee IUlnmbbatt 1 Sk

P. 67 L, 1 T Ch VII! V 4 nrctCXt 6 Cb Xll 31

6 In other words it d©e§ forbd caj italliation of Interest aeo SuWal V*

24 Born. 205



Y&jnntdUfa "1

Vertes 37, 38, 39 J

Vlramltrodaya

—

Rules as to interest 771

Vjramitrodaya

Now, of the Chapters on Vyatcahdra to be expounded, following

Mann and others such as in the text “ of these, the 6rst, the Recovery
of Debts ", first in regard to the recovery of Debts, technically

dealt with by Narada' thus “A debt which must be paid, an 1 that which 3
may not he paid, by whom, where, and in what way to be paid, and the

rules as to the advance and the recovery of loans, are Bud to make np the

(title) ‘Recovery of Debts, (1) (and) It is called kustdod, because by it is

their living (secured) by the money-lenders. (98)” The Author points

out the rules of adjustment by the end of the Chapter. There, first the 10

Author States the (rules as to) interest

YajSavalkya, Verses 37, 38, 39

Sabandhake me,* ‘ in a debt by a pledge’, the amount invested

such as gold, dc , will be liable for two, throe, [oar an J five per hundred,

respectively m the or ler (of the classes). Therefore the result is that 15
by a Brfthmana debtor who has taken a loan of a hundred ot gold, <tc ,

with a pledge, should be paid every month two of gold, &c j by a

Kahatriya, three of gold, ic , by a Vais'ya, four of gold, &c , and by a

&fidra, five of gol l as interest to the creditor Similarly also, by a parity

of reasoning, it should be understooi that m a debt with a pledge, where 20
an eighteeth part is the interest, fora hundred of gold and the like,

leas by two mftshas, interest should be at two (per bulred) and onwards.

“Even* when there is no pledge, but there is a surety, when it is

without transfer, two per cent, psr month has been stated"*

SdihtabhdgaA, ‘ together with its eighth part , of the eighth part, of the 25

eightieth fart’, together with that, the eightieth part, Here al,o in the

case of a Kshatriya debtor and the like a larger rate is to be understood,

by a parity of reasoning.

Kdntdragdh, ‘travelling through fore«ts’ fora larger profit; debtors

who are in the labit of trafficking through forests and the like places 30

1 Ch I. 1.

£ Ch I 08 Lending mo cy at intercit Itflnipsli (\I £) denres tbit
*

word ttiu» $ 'uT'*f?=wr ftYnV 1 *t{*7r w*f j i? *r* which

howc'rer la ehartetorlied by Dr JolJv a* fat ciful T1 a rule of the Msloraedan

Jaw, 1 o« ever, laying a ban against icierot I* expremr* of tie rare lontlment

3 For till text, no Anti or i» quoted n« u tie t xi quote 1 irt fall

From the cimm nU of 1/ifroaiJn*, tie word •t'Vt pf^iri to t« ir lie

oadtied portion Til* text 1m m rmrabltsc* will llo trt* of t yin
ranetla* uO trn W * »m **trs i isxH
(im VfiirAir* Jfejitlip 7jJ 3)



772 Viramltrodaya—Special rates f
Ydjiavallya

{Versts ST, 28 29

shall pay s'atam dazakam, ‘ten per cent ’,i e
,
hundred plus ten. Those of

the sea, however, with the object of ranking big gains being in the habit cf

journeying over the seas, twenty per cent
,

i e , twenty plus one bun! red

should pay every month Thus the conclusion is that for a hundred of

5 gold, those resorting to the forests should pay ten of gold, and the

seamen, twenty of gold.

Where, however, a higher or a lower rate of interest than what is

Btated above has been agreed to between the debtor and the creditor,

there, that interest, same, ‘ all the Brahmana and other debtors

10 sarv&sujdtishu, * among all classes *, as far as the mixed classess of

creditors should pay

Of the hypothecated beasts such as the cow and the like, or

womeo, such as a female slave, &c
,
progeny itself is the interest for tie

mortgagor of the cow, &c. Here according to Ratnakara it should bo

15 understooi that m the case of the mortgagor who is unable to maintain

them, the maintenance and the progeny of the cow, &c ,
and the female

slaves, etc
,
is expected, and of the mortgagee the milk and the service

are incidental to the pledge Others, however, explain that in the case

of the cow, the female slave, etc
,
deposited as a pledge, the owners of th®

20 cow, etc, the debtors should pay the interest, and when that IB no

possible the progeny itself is (to be regarded as) the interest

Now the Author states the highest rates of interest Of a liquid

Buch as clarified butter, etc , when pledged as tor a debt, when remaining

over for a long time, the interest shall increase upto eight times By tl>«

2o word pard,

1

highest *, ib indicated that in the case of an increase in the

fields, etc
,

even when it is possible to measure it, it is excluded

Similarly, onwards, of the cloth fourfold, of the gram three-times,

of gold two times is the highest increase

Here, in connection with the portion relating to increase

30 Brluspati* says “ Interest has been declared to be of four sorts ,
bf

others it is stated to 69 of iive-kin fa ,
and by others stiff, it

0
declared to be of six kinds Learn these by their characteristics

Kdytkd (bodily interest); and the Kdhltd (periodical interest) ,
emula^f

nlro Chakratrddhih (compouni interest) is another
, then the iutnfd

31 (stipulate 1 interest), S tkhdvpddhih ‘ hair interest ’, an I similarly also the

Bhogaldbh'i interest by enjoyment Of these the characteristics B ° d

1 t* although the object pledged, may actually increase more th,n

eight fold, and although it is fo*ublo to assess such increase, any blgh* r

amount is excluded by this rule

2 Ch XI 4, 5



Viramitrodaya—Compound tnlerett etc 7(1Y&jnatalhja~\

Write SISO J

other details, oat of fear for prolixity, are not being exponded here, but

should be followed in other Smrtis 1

Here interest at the eightieth part and the like rate has been

stated to bo legal interest, since Mann' has stated « By taking tiro or

three per cent, one does not become a sinner' for gain ” By iwabtim, 5

* what was agreed to by himself ’, there will not be a higher interest

than what was°stipuluted for. That also is legal More, however, would

be against the law,

Barita also, “ Tor twenty-five purdnat,' the interest for a month

is eight panns' ,
thus it holds on for two months or four months nntil 10

it reaches the double, where it stands, this is legal interest , by this, one

does not swerve from the law,” ‘reaches tne double’, i e
,
becomes double,

‘where it stands', t e
,
^oee not increase more than that The legality re

in regard to the aforestated interest always for V alB’yas. The word idi

indicates that it holds in the case of others also. 15

Compound interest and the rest are certainly illegal. So eaya

Brhaspatr' "The nee (of the pledge) after twice (the principal has

bsen realised), and the compound interest nlso which is erected, and

also the original principal together with interest, that is usury, and re

reprehensible.”

In regard to the higheit interest, Mann' "In meny traossc-

trons interest peid at one time, shall never exceed the double (or the

principal), on gram, fruit, wool or hair (and) orasts of hnrden it must

not exceed five time, (the ongiosl principal)
” • Fruit ’, i e

, the crop.

•Wool or heir’ what may bo cat, ehesreJ, each as hair, other than tho.o J5

of the el eep. “ For gems, pearls an i coral, for gold and silver, for the

products of fruit, or of an insect, or for wool, the Interest stops when it

doubles the debt", vide the text of Katynyana’ “ An, /are, -ol

insect ', i e,, protneed from sn meect

Gautama* 1 “lotetest on products of animals, hair, on prolncll of 30

a dell, an! on hessts of hnrleo, (shall) not (be) more than five t imce

1 J,olc f s 'he following from Ilfhaipitl XI «, 7, *

wen wsipsi t wwsr 5 w-'n i tti exit'd r)n'-wpit
smf V” 1 el 3 fi rrj's'5 w "s I V>”» Ft * t'O-T-x s«r Vs n

runs all P-S fi "'pwvvt 1
5" v* nV*vi f TfS’I W! 1*1 n

s CK VIII lsa

3 Ilw, net .apoio hlmivlf 10 Si. eh.rp* of clary

< i5 IMh arv oo’x, ..anally >*ol al SOeowri.* otd ollwvwti.

e ca XI I? * VJ,£ Ij1

a Vrn 510 V Cb- XIL 53



m Yiramitrodaya—Ltmtlt of increate, double, treble, etc r Vd/tiaealiyd

L verses 37-sv.

(the ongiaal).” ‘ Products of animals *, other than ghee, each

as milk, etc.

“ For all sorts of oils, and for the different kinds of epiritnous

liquors, and on clarified butters, the interest has been declared to be

5 octuple, as also for molasees and salt ” vide the text of Katyayana

1

*

Brhaspati* : “ On precious metalB, the interest may make (the

debt) double; on clothes and baser metals, treble; on gram,

quadruple has been declared ; so also on vegetable products, beasts o

burden, and wool or hair * Vegetable products ’, products of the fiel ,

10 other than corn, such as fruit, etc. Also3
: “ It has been stated to be

quintuple on pot-herbs ; sextuple oil seeds and sugar-caue ; and on salts,

oils and spirituous liquors, the interest has been stated to be octuple,

also likewise ou raw sugar and honey, if the transaction be of long*

standing."

15 In the case of corn, tbe mention of a double and various other

rates is to be determined by regard to the price (into money). Thus, at

the time of the advance, before the appearance of the crop a particular

kind of price, if after the appearance of the crop it is reduced a little,

then double, in case it ib reduced even more than that, treble, further

20 more than that, quadruple, and further on, at the utmost reduction,

quintuple, it becomes.

However all this statement about the increase of interest is by

weight only, in accordance with the text of Harita • “ In course of tim®»

double the quantity of grain increases as if treble." Or, in the order of

25 the rarpia are the four kinds of increase to be adjusted. According to

theSishtasr “ If the grain becomes treble, according to the time and

prosperity". In the case of beaBts of burden, etc., by regard to the

difference in the price, time, and the place, the different rates of interest

are to be settled. Thus enough of prolixity.

30 Now the prohibitions regarding interest4
: " The price or value

of a commolity, wages, a deposit, a fine, what has been usurped,* ®lc

c What has been idly promised, and what has been won at stakes at

dice; these do not yield interest, except unler a special agreement

(to that effect)", • a commolity ’, a saleable oommolity; ‘wages ,

1. Verse, 511 2. Oh XI 13.

*i. Ch XI. 14, IB. 4 , Nirsda II. 36

6. su'hnnirn. other readings are (1) —‘what has been

abandoned (by one and fonnd by another), Dr. Jolly’s edition (2) «T3 iTTlff'W

(a fine) whieh has been ordained (V. Uaylikha)



7753 Ajiavdllya t Vlramltro{Jaya,S —Where no tniertil ti lttialU
I eriet 37 39 J

» e ,
Balary ;

‘ usurped *, t.e
, obtained by fraud, deceit, etc s

‘ an idle

promise’, a donation without regard to dharma ;
* by dice % in the coarse

of gambling what is staked , these, anlesa specially agreed apon, i e ,

where interest has not been determined upon, do not increase.

Katyayana 1 “Oa hides, crops, wine*, and one’s gambling debts, price o

of commodities, always in all these, and on the bride-price of women, there

can never be interest ,as also on debts incurred as sureties ‘Incurred as

Bnreties *, for a surety made liable for payment on account of suretyship

Sacnvartah “ No interest can be charged on woman’s property,

on profits, and on a deposit remaining amhignoas, also for a suretyship, if 10

not specially stipulated ” Vyasa “Suretyship, a pledge which has

been fully enjoyed, (and) money not accepted even though tendered, do

not carry interest aoai0Bt one who has approached, (as also) a fine, and a

bride’s price which had been promised ”• * Of one who has approached

i of the debtor who is under the control of the creditor—which the 15

Author himself states hereafter by the text* ‘When tendered, does

not accept, etc.’ (37, 38, 39)

S ulapam

Yajfiavalkya, Verse 39

When a she-goat and the like, or a female-slave and the like, are 20

pledged as security, and no other Interest Is possible, their progeny itself

Is tho interest In the caso of oil Ac , when pledged for interest the

utmost interest fa octuple together with the original i e tho additional

interest In the case of clothes Ac , in tho order of enumeration

quadruple treble, and doublo is the utmost interest 25

As to the text of Brhaspati* 'On gold the interest may mako
double on clothes and baso metals treblo, on grain ft Is stated to be

quadruple, and so also on edible plants, beasts of burden and wool or

hair , that Is to bo explained, by regard to a longstanding loan and a loan

of short duration &idah, ‘edible plants’ 1 1 tho fruit of trees Ac It'dKyo, 30

‘bcaaia of burden, ‘such as n buffoet and1 Wo like ZmnrA, 'Aafr/strc^ as •

tho Chamara Ac. (39)

Buies regarding loan transactions hare been laid down

(shore) Now follow the rales regarding the recovery of projrxrrty

advanced as a loin

1 Vwm, SOS

3 Ck. XL 13

19

? Mi't II 41



Aiftakshsr*—Creditor httn&elf truly recover r Ydjrtacallya

J_ Verte 40776

Ya.jimva.lkya, Verse 40

One (a creditor) would not fie Warned by the king

for trying- to recover an acknowledged debt
,
and if the

debtor complain to the king while the debt is being

5 recovered from him, he should be fined and made to pay

(back) the loan

Mlfcakshara —Prapannam acknowledged t e money

admitted by the debtor or proved by means of witnesses &c

,

sadhayan, trying to recover tea. creditor recovering by Dharma

10 and such other means, nrpaterna vachchyah would not be blamed

by the king i e will not be prevented

The Dharma and other means have been pointed out by

Manu1 “ By moral suasion, by a suit at law

* Page 30, by deceit, or by starvation2
, a creditor may

15 recover property lent, and fifthly also by force
”

By moral suasion, Dharmena, * e by affectionate words and a

straight talk By a suit at law (Vyawah&rena) t e

Means of recover by such means as witnesses, documents &c By

ing a loan advanced deceit (chhalena) e q by taking ornaments 4c

20 under the pretext of some ceremonial celebrations

&c By starvation {achantcna), by abstaining from meals By the fifth

viz by force i e by imprisonment with iron fetters &c { * e to say )

money advanced for accumulation (of interest) should be recovered to

oneself by these means

2o By saying ‘ For trying to recover an acknowledged debt

the Author indicates that he should be prevented by the king from

mx?n?rroir a debt wired das rruf bcea ackaafrledged dy ibe debtor

*
1 Ch VIII 49

2 ^ is another reading Dr Buhlor translates it as a

customary proceedin g, which he describe! as—killing ones (?) wile children,

and cattle and sitting at the debtor'! door, or by the creditor s starving lnnwel*

to death. This is based on the following text of Bf&haspati cited by Kullula —
* r*i sn 7*51*1*, i mmfi ” n It will b« d«9*

that tl is is the
i rocess of sitting Dharana or making the Trig&. and it is doobtfol

how far it deserves the exalted name of * A customary procedure ’ In thi*

view (by starvation) is a better and more expressive reading



Ydthavcilkyi "\ Mltitkjhnrl—The Debtor may demand a trial. 77V 1

7er»e 40. J
1,1

This very thing has been made clear by Katyayana1
thus : “ A

creditor who harasses a debtor who is demanding a trial, shall forfeit

his claim and pay an equal fine

Where, however, a claim has been (made to be) admitted by
Dharma and other means, and i£ then while the amount is being 5

demanded or recovered, the debtor goes to the king and complains against

the creditor for trying to recover his due, that debtor becomes liable

to be punished with a fine according to his capacity ; and, moreover,

he is made to pay the amount to the creditor. The modes of

compulsion by the king have been thus indicated.2 ‘‘The king should 10

make a Brdhmana pay the creditor only by gentle persuasion, others

according to the usage of the country. The wicked should be

made to pay by compulsion. An heir and a relative also should

be made to pay by recourse to deceitful tricks ”, The text-
3

"If

the debtor complain to the king while the debt is being recovered ”, 1

5

should also be understood as a counter-illustration of the text* " In

a way which is a violation of the (law of) Smrtt3 and usage/'* (40)

Viramitrodaya

Now the Author describes by four veraes the process of recovering

debt* 20

Yajuavalkya, Verse 40.

Pra^annaw, * acknowledged i.e., admitteed by the debtor j

arlAam, ‘ debt siMayan, * trying to recover *. “By moral suasion,

by a salt at law, by artfal management, or by starvation, a creditor

may recover property ; and fifthly also by force” by the methods as thas 25

stated above by Manu,1 when recovering back, the creditor, nfpaler na

tdc/iyo bhaztt, * shonti not be blamed by the kiog I.e., will not be

prevented by the king.

Sddbjamdnah, * while the recovery is being made’, i.e,, by the
*

method
>
Btated being applied against him, with a view to ward it o ST. 30

nrpam gaehehhan, ‘going to the king*, the debtor when not

1. Verso, 680.

2. By KStylyana, Verses 687, 688 ;
other readings are, f

iu?«ri ir; art? n n efinr wiwfiiv ••

i ^mwicn ?iarr

II H«r t! 8 Y*j3. II. 40

4 Yljft II. 5. (See p. 645, II 10-20). 5. Ch. VIII. 50.



778 S ulapanl. MlUk'harl— TF4«n several creditors appear and clatm f Y&jmvaVeya
‘ ,0 ' ^

[ Versts 40 41

incapacitated should be fined and ehonld be compelled to pay the amount

to the creditor. By the use of the word cha ,
‘and \ is added that even

though without making a complaint to the king, he does not pay the

amount through turbulence, etc
,
the debtor should be compelled to pay

5 the amount, and should he punished also. (40).

S ulapani

Vajiiavalkya, Veise 40

While a creditor is trying to realize an admitted claim, if the

debtor complains to the king, he should not be charged thus viz “How

10 do you do this ? When the debtor is being compelled by force, and he

complains to the king, then he Bhould be compelled to pay the amount to

the creditor, and the penalty should be taken by the king himself (40)

When several creditors appear simultaneously, against a debtor

who is one only, in what order should he be made to pay by the

15 king ? (Anticipating this question) the Author says :

—

Yajfiavalkya, Verse 41.

A debtor should ho made to pay his creditors in the

order of the receipt of the loans, after paying off a

Brahmana (creditor), then alone the ruler of men ( should be

20 paid

)

Mltakshara —When the creditors are of the same class, the

debtor should be made to pay, by the king, the creditors in the

same order in which the loans were taken When, however (the

creditors) belong to different classes, the Br&hmana (should be paid)

25 firtt, and then the rest in order (41)

Viramitrodaya

When there are several creditors, in what order should he be mad®

to pay the debt ? So the Aathor says

Yajnavalkya, Verse 41

30 Among creditors of different castes, first having given to the

Brihtnana, although incurred after, that of the Kshatnja, and thus

circumstanced he should be made to pay the debt to a Vai^ya There

aleo, the special point, by a parity of reasoning, is that after paying the

Vafe ya, then the debt of the £$Qlra should be ordered to be paid. Of*
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Verttl 41-42. J

* ' J

learned Br&hmana, as also of a king the debt should be paid even
without paying any other debt excepting that of a Br&hmana.

That saya Katyayana*: “But when there are several debts,

whatever ia incurred first, ehould be paid firBt, but that owing to a king

should be paid after that owing to a learned BrShmana (514). Where 5
several loans are incurred on the same day, in Bach a caBe one should put

the debt on an equality, as far as the acceptance, maintenance, and profit

are concerned ; otherwise, however, in the order, (513). When a creditor

established that a particular commodity was Becured with his money,
that money shoald ha paid by the debtor to him alone and not otherwise 10

(515)”* The king’s debt should be paid even before that of the learned

Brdhmaija, having regard to the order stated in the text*. (41).

* S'ulapani.

Yajfiavalkya, Verse 41

When there are Beveral creditors, the debtor should be ordered to pay 15

the debts in the order of their acceptance. When the Brahmana and the

Kahatriya claim together, the Br&hmana’s should be paid (first) although

incurred later, and afterwards should be paid those of the Kshatriya and

others. (41).

When, however, a creditor is weak and unable to recover an 20

acknowledged claim by Dharraa and such other means, and the amount

is recovered (for him) by the king, in such a case the Author mentions

a fine for the debtor and payment of costa by the creditor

Yajiiavalkya Verse 42.

A debtor should be made to pay by the king to himself 25

ten per cent of the amount recovered
;
and a creditor who

has won his case should be made to pay five per cent.

Mitak?hara Adhamarnikah, the debtor, rajiia, by the

hng, sadhltat, of the money recovered, from the amount acknow- *

ledged ; das'akam s'atam, ten per cent ; dapyah, should be made 30

to pay. The king ehould take from the debtor in the shape of a fine, a

tenth portion of the amount recovered from the acknowcdged amount-

This is the import.

T. Ver7e», 514, 613, 515.

2. THs remark la not Intelligible, for the TZTn it quite tbo reverie.

The reading ahoaM be W^and not frftvpT*, ai It If.
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[_
Vents 42 43

A creditor, however, praptarthah, who has won his case

dapyah, should be made to pay ,
panchakam s'atam, five per cent,

m the form o£ coats The meaning is that the king should take

a twentieth portion of the amount recovered by way of costs In

5 the case oE a realisation where the debt is not acknowledged the

distribution o£ fine has been indicated in the text 1 “ Where, upon

a denial (by the defendant) a claim is proved, etc.” (42)

Viramitrodaya

When even an admitted debt the creditor is unable to recover

and if he recovers through the king, then a twentieth part should

10 be taken by the king from him , while stating this itself, the Author

states the amount of the fine for the aforesaid debtor

Yajiiavalkya Verse 42

RAjflA, ‘ by the king s&dhitdt, ‘ of recovered » e ,
made to pay*

dasakam katam, ‘ ten per cent*, to himself, the debtor should b®

lo compelled to pay. In short, if one hundred gold are recovered, ten gold

should be compelled to be paid. The creditor also who has secured hi®

claim should bs made to pay to himself by the king five per cent, that

is to say, for a hundred of gold, five of gold should be caused to be paid

By the word tu
,
‘however’, is separated the payment first to the

20 creditor when obtained By the word apt, 1 even’, if penalty do not exist

aa a motive cauBe, it is suggested that the payment is meant as indicative

as a means (of the recovery) At some places, the reading is hi There

alflo the same ib the sense (42)

S ulapam
Yajuavalkya , Verse 42

If the debtor who in the court having denied the claim b„v declaring

“I do not owe
,
afterwards admits, he should be compelled to pay to the

« king at ten per cent from the established claim as a fine (42)

The rule as to a wealthy debtor has been mentioned Now
30 the Author mentions a rule in the casa when the debtor is poor

Yajiiavalkya, Verse 43

An insolvent, debtor of a lower class should be made
to work for his debt, a Brahmapa insolvent, however,

1 Yljft 11 11 (Seo P 68C 1 33-34

)



MltlksbarSi—When the debtor «tpoor 781Ydjmvalkya *i

Verse 43 J

should be made to pay by instalments according to

his gams
llt&kshant —A BrAhmana creditor and others (belonging

to superior classes) should, for a debt, rnartham.
About a pauper i e ,for the discharge of a debt, cause the debtor 5

debtor of a lower class Buch as the Kshatriyo and others

who has become parikshinam, insolvent, i e ,

moneyless to do their usual karma, work, i e

,

agreeably to (the

usage), karayet, should be made to do, of their caste aud without

detriment to (the interest of^ their family A Brdhmana, however, if 10

insolvent, * e , moneyless, should be made to pay, s'anaih Sanaih,

by instalments, yathodayam, according to his gains, i e according

as may be possible

* Page 3i

Here the reference to n lower class is indicative also of an 15

equal class ,
and therefore a debtor of an equal class also, if insolvent,

should be made to do the work which is proper for him The mention

of a Br&hmana is also indicative of the superior class, and therefore

Kshatnyas and others though insolvent should be made to pay their

Yaisya and other creditors (of a lower class) by instalments and 20

according to their ability This very thing has b°en made clear by

Tdanu 1 “ Even by personal labour shall the debtor make goad (what

he owes) to his creditor, if ha be of the same caste, or of a lower one ,

but a (debtor) of a higher caste shall pay it gradually.” The meaning

is that the debtor should by his conduct so transform himself into 25

a po ition that the distinction of a debtor and creditor would

become extinct (43)

Viramitrodaya *

The Author states a rule in regard to a poor debtor

Yajiiavalkya, Verso 43 30

JhnajAtm, * of a lower clues i. e not of a higher caste than

that or the creditor, uueh a deb'or ptnf-shinnm, ‘ insolvent, ’ i.

«

money-less, with a view to the liqni latum of the debt, tbs creditor

ahoald cause karm, ‘work’ as desired by him, each as agriculture.

1 CL VIII 177
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J*

Ydjnaeatkyc^

servica 1c. Kdraye't, * sbonld cause to be done. 7 Brdhmanastu, ‘ »

Brfthmana ’ debtor ‘ however, ’ althoagh ‘ insolvent * pankshtmh,

yathodayam ‘according to his gains ’ i, e according to tbe acquisition

of wealth, a'anotA, s'anath
,

1 by instalments ' i. e Bhould be made to pay

o even in small driblets so as not to be detrimental to the maintenance of

Lis family and each other necessary duties, and even if he be equal

in caste to the creditor, be should not be made to do work.

This is only indicative. One higher than the creditor, such

as a Ksbatriya Ac., should also, when impoverished, be made to pay

10 by small instalments, as the reason stated by the Author for cau'iog

work to be done is hia belonging to a lower caste, and vide this text of

Katyayana 1 also* “Should make the Ksbatriya, Vais'ya and £adraof

the same caste aB his or of a lower caste makp payment by work.

Here, moreover, the liquidation of the debt by work is to be

15 understood, (43)

8 filapam

Yajnavalkya, Verse 43

One of a lower casto, ns compared with that of tho creditors, should

lie mado to do work appropriate to his caste A Brdhmana however In

20 n similar condition should bo mado to pay ns may bo possible without

detriment to tho maintenance of the family As says Mann’ " Even by

personal labour shall the debtor make good (what lio owes) to his creditor

if ho bo oi tho same casto or of a lower one , but ono of n higher cli*4

shall pay it gradually * Hero, 'of tho same class’ signifies one other than

25 n Brdhmana (43)

Yajnavalkya, Verso 44

Whon tendered, if a creditor does not accopt back

his amount lent, and if tho same is deposited with a third

. person, it will not carry in torest from that time.

30 Mltdkshara*—Moreover, dhanam, OH amount, pH*'

ynktam, lent, at mtere«t, diyamanam, ton]

Money deposit'd ten lend, by the debtor, if the creditor, out of

a third person greed for intcrnt
, na £fh flail, <l&-s not acetf*

no intern! and it th» »«n» >« drpemte 1 in tbe band* of a iht^

p*r«on by the debtor, then tatajl,/rom that ft**

t. V*rn, IH, Cl VII! 17*
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j

Vlraroltrodaya, 5 fill M.Uk'harl—Bfitt of non-acCej tance fgg

i e after the deposit, na vardhate, tl does not bear interest If,

however, even if deposited he does not give when demanded, then
it carries interest as before

Viramitrodaya
By way as it were of static" an exception to the law of interest 5

Btated above, the Author states the right of a Debtor

Yajuavalbya, Verse 44

TVheo being * offered'^ dlyamdnaxty the creditor does not accept
the amount of bn* debt thron h covetou°ne8s for interest Ac , that
amount of bia Bhould be depositel by the debtor with a third party 10
And that, thereafter i e. after it is deposited with the third party,

na toardhatc, ‘does not carry interest’. (44)

* s filapam

Yajnyavalkya, Verse 44

So Samvarta " No interest shall be charged on women a 15
property, on profits, nor on fixed deposits, on doubtful claims also
on a surety b liability, unless stipulated by oneself, fixed

, placed
between (44)

Now the Author states ich*n nod by whom should a debt that

ought to be paid, be paid 20

Yajnavaikya, Verse 45

A debt which however has been incurred by tho
undivided members for family purposes should be paid
by tho coparceners when the manager of the family is

either dead or has gone abroad 25

Mitak'hara —Avibhaktaih, ly the
^
vnditided members

of the family , Kutumbartham,1 for family
A debt incurred purposes, rr by ea^h separately, yadrnam

for family purposes kriatn, a debt tchich has been incurred, tbit

must be paid debt the head of the family muit jny \Vh<*n 30
he is either dead prete, or /5 u yone abroad

proshite, nkthmah fas coparcener «, dadyuh, thou'd jay *

J j-^v—Thoi where * debt was coat reeled by the in»r*ycf arid for a

Joint fumly concern It will bind the iscraben GokuI xi /ai rSml ''lion. I*.

It 1!*5, ard a tr*lc del t Incurred bf a widow lr nm eg rrcct wn twM to h«

binding falarfAnJ rt Ifi»,«; f -Hoad L 1 72s {F H> mo aha S‘-*>

Anted n S»typ 1*1 .0 C*1 IU Hib S«»dir « A *'r* Awnar .5 I A 1*3}

27 All. 71 »» pint efI^ni*x 3f Il*ta 72 fitted

st»j\ XI r>} K‘Ur A«A 7 Lack 5C3

20
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f

Ydjniealkya
‘° 4

L Vertti45 46

Viramitrodaya

Now, a debt, what kind should be paid by whom, and by whom

also it should not be paid the Author states that by seven verses

Yajnavalkya, Verse 45

5 AvibhaktaiJi, *by the undivided members’, such as the brothers,

father, ect Kutumbasya, ‘of the family’ necessity such as maintenance

&c ,
artki 'purpose/ for the maintenance (of the family) yadpiatn krta™i

‘what debt has been incurred’, tat, ‘that’ debt, rkthinah
,
‘the co parceners

,

i e , the undivided brothers and the like all, kutumbini, ‘on the manager

10 of the family’ » e ,
the person who incurred the debt for a family purpose

such as the father &c
,
pretc, ‘when dead’, or prostate, ‘has gone abroad ,

dadyuh, ‘should pay’

By the use of the word tu , ‘however’, is excluded a debt which has

been incurred for a special purpose of his own, and which must be paid ^
ls> him1

only, and not by others » e ,
the co-parceners. (4o).

S ulapSm

YajDavalkya, Verse 46

Of the members living jointly such as the uncle, nephew &c by

one if a debt is incurred for a family purpose, when that member has

20 gone abroad or is dead that debt these should pay

Mann’ says that what was contracted for the joint family, must

be paid even by the divided members 1

If the person contracting the debt

be dead and the money was appropriated for the purpose of the family *

such must be paid by the members themselves even though separated

25 The Author states by an example by whom (a debt) should

be paid

Yajtiavalkya, Verse 46.

A woman need not pay a debt incurred by her

husband or son , nor a father that (incurred) by the son,

30 except when it is (contracted) for family purposes, nor

likewise a husband that of the wife

1 Thai a mortgage by a manager or even a father ior starting a ne,r

business does not bind the others Benirei Bank Ltd vs Ilart Nartn 61 All 561

Guru HfuV, S iyh vs Shiv Ram 17 Lah 63 Salha Chand vs Sambhu 39 Bo®
L R 118

Cb VIII 167.

0 *
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£

Viramitrodaya.

Now, a debt, what kind Bhoald be paid by whom, and by whoffl

ilao it should not be patd, the Author states that by seven verses

Yajiiavalkya, Verse 45

5 Avibhaktaih, ‘by the undivided members’, such as the brother*)

father, ect. Kutumbasya , 'of the family’ :necessity such as mainte 0 *®®

&,cM arthe' ‘purpose,* for the maintenance (of the family) yadfnam r a

j

‘what debt has been incurred’, tat, ‘that’ debt, rkthinah, ‘the co-parcen®**

J

t.e,, the undivided brothers and the like all, kutumbim, ‘on the
^

10 of the family’ t e ,
the person who incurred the debt for a family PuT P°

such as the father Ac., prele, ‘when dead’, or proshite, ‘has gone abros »

dadyuh, ‘should pay’*

By the use of the word tu, ‘however*, is excluded a debt wbicb^

been incurred for a special purpose of his own, and which must be P
ai

15 him* only, and not by others i.e ,
the co-parceners. (45).

s ulapani

Yajuavalkya, Verse 45.

Of the members living jointly, Buch as the uncle, nephew ^
one if a debt is incurred for a family purpose, when that men1 e

gone abroad or is dead, that debt, these should pay.
^

Mann* says that what was contracted for the joint family^

ho paid oven by the divided members "If tho person contracting t 0

he dead, and the money was appropriated for the purposo of the
» ^

such must be paid by the members themselves even though separate

be paid

Tlio Author states by an example by whom (a debt) B

Yajiiavalkya, Verso 46.

A woman need not pay a debt incurred bJT

husband or son ; nor a father that (incurred) by tho

except when it is (contracted) for family purposes,

likewise a husband that of the wife

1 Thai a mortgage by a manager or even a father for }}{
tmlneai does rot bind the others Ikmim Bani Lid n Ilarl A'««* 54 * pj-a

Gum. MM Sinjh ti She Kan 17 Lalu 63. Sabba Chand rt .*>»**“ 3

I#, r.. us
2 Cb. viii ie:.



TdjuavaUya *1 AltCdfcjb&rft, Vframftrodays S'ftfapanf.—What may not bepaid. cgK
Verse 46 J

v

Mitakshara :

—

A debt Patya, incurred by the husband;

yoshit, the woman i. e. the wife, should certainly

A debt that not pay ; putrena krtam, that contracted by

need not ba paid, the son, yoshit, the woman i. t. the mother should

„ not pay. Similarly, a debt incurred by the son, 5

the father need not pay. So the husband need not pay Strlkrtam,

that contracted by the wife. The clause kutumbarthadrte,
except when it is {contracted)for family purposes

,

qualifies all.

. And therefore by whomsoever a debt is incurred for a

family purpose that should be paid by the head of the family. In 10

his absence, it should be paid by those who ore entitled to take his

share- This has already been said

1

.

, Viramitrodaya.

The Author connects the aforestated rale with both

Yajiiavalkya, Verse 46. 15

Patiputrdbkydm krtam , *by the husband and the eon, iacurrad\ a

debt, yoshit, ‘the woman’, either the wife or the mother of the person
(

contracting the loan, should not pay back to the creditor. Putrena

Kflam rmm

,

‘a debt incurred by the son’, the father need not pay.

StriyA, ‘by a woman’, j. e., by the wife, similarly, unles incurred for a 20

family purpose, the debt a husband need not pay. This is by

implication8
. As says Vishnu1

: ‘Nor what wsb contracted by a

Woman, either the bushand or the son (should pay)’. (46).

S ulapani.

Yajhavalkya, Verse 46 25

So Brhaspati : “A debt incurred by the son, may be discharged by

the father, if agreed to (by him) ; or he may make (the payment) out of

affection for the son; not otherwise.” (46). »

1. Verse 45 above p. 783

2. UTBSTdin—ImpUcation-^saTi^TTf Wia Implication

of something in addition of any similar object when any ono is mentioned

;

a part for the whole, or an individual for the species, or of a quality for

that in which the quality exists *4pte.

f
3, Cb VI. 32.
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Viramitrodaya

Now, a debt, what kind should be paid by whom, and by whom

also it should not be paid the Author states that by seven verses

Yajnavalkya Verse 45

5 Avibhaktaih, % the nniivided members’, such us the brothers,

father, ect Kutumbasya, ‘of the family’ necessity such as maintenaec

&c
,
arthe ‘purpose,’ for the maintenance (of the family) yttdrmm kr * ’

‘what debt has been incurred’, tat
,
‘that’ debt, rkthinah ,

‘the co-parcene^»

i e ,
the undivided brothers and the like all, kutumbint, ‘on the mana0

^

10 of the family’ * e ,
the person who incurred the debt for a family P“ r P

03

,

such as the father Ac ,
prete, ‘when dead’, or prostate, ‘has gone abroa i

dadyuh , ‘should pay’

By the use of the word tu, ‘however’, is excluded a debt which »

been incurred for a special purpose of his own, and which must be pai

lo him1 only, and not by others t « ,
the co parceners. (4o)

S filapSm

Yajiiavalkya, Verse 45

Of the members living jointly, such as the uncle, nephew

one if a debt is incurred for a family purpose, when that mem er

20 gone abroad or is dead, that debt these should pay

Manu’ says that what was contracted for the joint family,

be paid even by the divided members “If the person contracting

be dead and the money was appropriated for the purpose of the la

such must be paid by the members themselves even though separate

25 The Author states by an example by whom (a debt) Bh°a

be paid

Yajnavalkya, Verse 46

A woman need not pay a debt incurred by

husband or son , nor a father that (incurred) by the ’

30 except when it is (contracted) for family purposes,

likewise a husband that of the wife

1 Thus a mortgage by a manager or even a father for starting •

hosines* does not bind the others Benirtt Bank Ltd va Ilari Nartn 6*
nojn

Guru Mulh Smgh va Shir Ran 17 Lali 63 Sabha Chand va Sambhu 3

i, n ns
2 Cb VIII 167.
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Verse 43 J

Mitakshara —A debt Fatya, incurred by ihe husband,

yoshlt, the woman t e the wife, should certainly

A debt that not pay ;
putrena krtam, that contracted by

need not ba paid, the son, yoshlt the woman i e ihe mother should

not pay Similarly, a debt incurred by the son, o

the father need not pay So the husband need not pay strikrtam,

that contracted by the wife The clause kutumbarthadrte.
Creep/ when it is (contracted) for family purposes, qualifi-s all

And therefore by whomsoever a debt is incurred for a ,

family purpose that should b* paid by the head oE the family In 10

his absence, it should be paid by those who are entitled to take his

share This has already been said

1

Viramitrodaya

The Author connects the nforest&ted rale with both

Yajnavalkya, Verse 46 15

PaUputr&bhy&m hj-tam, *by the basband and the son, incurred’, a

debt,yo«Ai/, ‘the woman’, either the wife or the mother of the person

contracting the loan, eboald not pay back to the creditor. Putrena

Kflam fnam, ‘a debt incurred by the son*, the father need not pay.

Striyi, ‘by a woman’, t e ,
by the wife, similarly, nnlee incurred for a 20

family pnrpoee, the deb* a husband need not pay. This is by

implication*. As says Vishnu1 ‘Nor what was contracted by a

woman, either the hnshand or the son (should pav)’ (46)

S ulapani

Yajnavalkya Verse 46 25

So Brhaepati A debt incurred by the Bon may be discharged by

the father If agreed to (by him), or ho may make (the payment) out of

affection for the son, not otherwise (46) »

1 Verse 43 shorn p 7$S

2 Tn»?rnq—Imphcation-m*T?Tl m3 Implication

of something in addition of any similar object when anr ore is mentioned

,

a part f r the whole or an Individual for the species, or of a qcahtr for

that in which the quality exists 4fJe

1 Ch VI 12
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Viramitrodaya.

How, a debt, what kind should be pa,d by whom, and by whom

also it should not be paid, the Author states that by seven verses

Yajnavalkya, Verse 45.

5 Atibhaktaih, ‘by the undivided members’, such as the brothers,

father, ect. Kutumbasya, ‘of the family’ -.necessity such as maintenscc

&c., arthe' ‘purpose,’ for the maintenance (of the family) yadrmm f a *

‘what debt has been incurred’, tat, ‘that’ debt, rltthnah, ‘the co-parceners »

t. the undivided brothers and the like all, iutumbim, ‘on the manae

10 of the family’ i e ,
the person who incurred the debt for a family P“ r P°®

such as the father Ac prete, ‘when dead’, or proshite, ‘has gone abroa j

dadyuh , ‘should pay’.

By the use of the word tu , ‘however’, is excluded a debt which ha»

been incurred for a special purpose of his own, and which must be Pai

15 him1 only, and not by others t.e., the co-parceners. (45).

s ulapani

Yajuavalkya, Verse 45.

Of the members living jointly, such as the uncle, nephew

one if a debt is incurred for a family purpose, when that mem or

gone abroad or is dead, that debt, these should pay.

Mann* says that what was contracted for the joint family,

be paid even by the divided members : “If the person contracting 0

be dead, and the money was appropriated for the purpose of the fa
^

such must be paid by the members themselves even though separate .

25 The Author states by an example by whom (a debt) shou

be paid

Yajhavalkya, Verse 46.

A woman need not pay a debt incurred by
_^

r

husband or son ; nor a father that (incurred) by the ’

30 except when it is (contracted) for family purposes,

likewise a husband that of the wife.

1 Thns a mortgage by a manager or even a father for starting * ^
business does not bind the others Bemrei Bank Ltd, va Hart Nani* 64 non
Guru Mu\h Smjh vs Shic Bam 17 X<ah, 53. Sabha Chand va 3

I,. It. 118

2 Cb. VIII. 167.
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Mitakshaiu —A debt Patya, incurred by ihe husband

,

yoshifc, the woman t e the wife, should certainly

A debt that not pay , putrena. krtam, that contracted by
need not ba paid, the son, yoshlt, the woman 1 t the mother should
1 not pay Similarly, a debt incurred by the son, 5

the father need not pay So the husband need not pay Sfcrlkrtam,

that contracted by the wife The clause kutlimbarthadrte,
except when it is {contracted)for family purposes, qualifies all

And therefore by whomsoever a debt 13 incurred for a ^
family purpose that should be paid by the head of the family In 10

his absence, it should be paid by those who are entitled to take his

share This has already been said

1

Viramitrodaya

The Author connects the aforeetated rule with both

Yajuavalkya, Verse 46 15

Pattputrdbkydm krtam, ‘by the husband and the son, incurred’, a

dobt, yoMtf, ‘the woman’, either the wife or the mother ofthepeison
(

contracting the loan, should not pay back to the creditor Putrena
Krtam rnam, ‘a debt incurred by the sod’, the father need not pay

Stnyd, ‘by a woman’, 1 e , by the wife, similarly, uules incurred for a 20

family purpose, the debt a husband need not pay Thje 19 by

implication®. As eaya Vishnu1 ‘Nor what was contracted by a

woman, either the hushand or the son (should pay)’ (46)

S ulapam

Yajuavalkya Verse 46 25

So Brhaepati A debt incurred by the son may be discharged by
the father, if agreed to (by him) or he may make (the payment) out of

affection for the son, not otherwise (46) *

1 Verse 45 above p 783

2 311BHIM—Imphcation-r^n'Sii^T-'i Implication

of something in addition of any similar object when aov one 13 mentioned

,

a part fir the whole or an individual for the species, or of a quality for

that in which the quality exists 4pie

3 Ch VI 32
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L Vcrte 47.

The Author will say 1 further on that a debt should be paid

by sons and grandsons He mentions by anticipation an exception

to the rule

Ya.jfiavalkya,, Verse 47.

5 That which was contracted for the purposes of

spirituous liquor, lust, or gambling, or which is due as

tne balance of an unpaid fine or toll, as also a gut

without any consideration the son should not pay (such)

paternal debt

10 Mltakshara t—A debt which was contracted
2 for drinking

Sura, spirituous liquor. Contracted for kama, lust, t. e. brought

about by a passion for women In dyute, gambling i e brought

about by a defeat (in it); dandasulkayor, avas'ishtam,

balance due from a payment of fine or bride-pnce Idle gdts

15 vrithadanam, gifts without consideration, what has been promise0

to rogues, bards, wrestlers &.c As it lia9 been said :
“ What has

been given to a rogue, a bard, a wrestler, a quack, a bar, an

a cheat, and to swindlers, itinerant siugers and dancers and to thieves

bears no frmt.
**

20

25

30

* Page 32.

Such a debt, when incurred by the father, the son and others

should not pay i. e to the vintner and others

Here From the use of the word ‘ balance ’ in the text fl

balance of an unpaid fine or toll ” it should not be supposed that tbc

entire amount is to be paid As Aus'auaSa ha* said : ‘ A B°n

should not pay a fine or the balance of it, the (amount of the) toll °r

its balance, and also whatever is not3 legal or capable of being

recovered by a suit. ’*
It has also been said by Gautama4 that

" (money due from a father on account of) a debt incurred f°r

spirituous liquor, or a sulLas
, or in gambling, or for amorous pleasur^

1 Yer*e 50 p
2 Sjnqppr t t guqpnv Here the Instrumental has the force of thelJ^tW®

The instrumental denotes the f<j under the Efjf g 2 3 23 The exsop

given in the sptgeft is SOTtfisf XUIS—-where mqjpH is equivalent to l

3- —see Durbar Kachar Qdhi Lai vs Kaehar liartar 32 Bo®
348 and ca«es cited in Gharpure’s Hindu Law (1931 Ed p 232)

Where the liability of the father arose under a criminal offence i f
tbept Cr mu appropriation Mahabxr Pratad vs Baldeo Singh 6 All 234 Tow™
Tal Singh vs D Cf Agra 61, L A 350

4 Ch. Sir 38

5 Haradatta—interprets Sulla as bnde.pnce “ gsq,
^

YTI 5T3* =T
I
” tulla al-o means a tax, toll &.c
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'

as also a fine shall not involve a eon1
’ The meaning is that

they do not devolve upon a son By this (text) a debt which should

not be paid has been mentioned

Viramitrodaya

Even a debt incurred by the father, eometiraes need not be paid , o

that the Author states

Yajuavalkya Verso 47

For Surd ‘spirituous liquor’, and like causes, hlam, ‘contracted’,

dandum, ‘fine’, or iulkam ‘bride-price*, as also the balance of it. Of the

three words is formed the Dicandwa compound as it it is a single word. 10

Vrth&y ‘idle’, without regard to dAarma, what was promised to be

given— all this (kind of) debt paifrAam, ‘incurred by the father', tka
y

‘here’, « e , in satisfaction of a proceeding started in this world, putro,

‘the eod', nadidydl, ‘need not pay’ For the father’s emancipation

in the other world, however, he may pay at his option 15

By the use of the word era, *aI«o’, is excluded the non-payment

of what was promised by the father for a religious purpose, vide the text

ofKatyayana1 “Whether while .at ease or m distress, when a gift

has been promised for a religious purpose, and the donor die without

completing the gift, bis Bon should be compelled to make it good, of this SO

there is no donbt ’’

By the nse of 'tho word Cathi, * similarly ’, are included

merchandise, etc , mentioned by others, so 8sya Gautama* “Sons need

not pay-a surety debt, a debt incurre! in trade, the bride price, drinking

and gamblmg debts, as also a fine ” ‘ Surety debt t e
,
an obligation 2a

incurred as a surety for appearance, or surety of assurance

Brhaspati 1 “ A debt incurred for spirituous liquor, or a

fc&v&V&r&g 'dftb'i , vile g\£t, a, vaa4« l&flweace,

nr jn wrath, a surety debt or the balance of a fine, the eons should not be *

compelled to pay ’’ Vyasa “The fine or the balance of a fine, -the 30
brtde-price, or a balance of it need net be paid by the son, as also

na zy&toakdri&zm, i e
,
that which is not incurred in accordance with law.’’

na Vydtaahdrikam, ‘not incurred according to law’, which ta excluded by

the law, euch ae that which was caused to be entered into under

compulsion 35

1 Versa 566
f
or 654 2 Ch XU 38 S Ch XI 51
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—

Mother's debt, the Bon need not poy< [" Y&jhavalkya
1 00

L Veril 4S

Katyayana1 explains what is incurred under an amorous influence

or in wrath ; “ Whether under a writing or even without it, what w&b

promised, must be paid. What is promised to a woman of another

should be known es a debt incurred under an amorous" influence (564).

6 Where after causing injury in anger or having caused destruction of

property, what was promised by way of pacification, that should he

known as a debt incurred in wrath” (565).

Here, by the mention of a fine, comes to be included its balance {

its repetition again, therefore, is intended to indicate that such Bbonld

10 be made in the case of a very large fine ; a small balance, however, need

not at all be paid. According to Ratnakara it is deducible that in the

case of a small fine even the entirety need not be paid. (47)

S ulapaui.
*

Yfljfiavalkya, Verse 47.

15 The father’s debts (incurred) for drinking spirituous liquor or for

sexual intercourse with women belonging to others, incurred for

gambling, as a penalty; the son should not pay. What has been

admitted by the father as a debt to be paid is the ‘father’s debt*. A

mother’s debt the son need not pay. (47)

20 The Author mentions an exception to the text3
° Nor 0

husband that of the wife.
”

Yajnavalkya, Verse 48.

The debt of the wife of a herdsman, vintner, dancer,

washerman or hunter should he paid by the husband;

25 since their livelihood depends upon them.

Mitakshara Gopah, herdsman i e. a cowherd;

s'aundikah; a vintner i e. a liquor-manufacturer ; s'ailufhah, a

dancer, i. e. an actor; rajaktth, a washerman j. e. a dyer of clothes /

wyadhah, a hunter f. e. pursuing the game.

By the wives of theso whichsoever debt is incurred that should

be paid by the husbands Yasmut since, vrittih, theb livelihood * *•

living, tadasrya, depends upon them, i. e , dependent upon wo®e0 ‘

1. Vtrici 6G4, 665.

t, Yijfi II 46 784. 11 »B.29 above.
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1 OJ

1

1

'< By specifically mentioning the reason (of this rule) viz.

“ since their livelihood depends upon them ” it appears that others

also whose livelihood depends upon women should also pay a debt

incurred by the wife.

Viramitrodaya 5

‘Not the husband, that contracted by the wife, similarly’ ; thus it

has been said 1

; the Author mentions exceptions to this

Yajilavalkya, Verse 48.

Gopak , ‘herdsman* l. e., a cowherd ; saundikah
,

‘a vintner’, i. e.,

a liquor-manufacturer^; iatldsho, ‘a dancer’, i. e., an actor ; rajako, 10

‘a washerman* i. e., ft dyer of clothes ; vy&dAo, ‘a hunter, i. e., one who
subsists on hunted animals

;
the wives of these * tdsAm ranam ’ their

debts’; patir dady&t ‘the husband should pay’ ; since, tesh&m
, ‘of these’,

«. e.,‘ of the cowherd and the rest, trttir
,
‘livelihood’, t. e., maintenance,

tad&iray&y ‘depends on them’, i. e.
t
is dependent on the wives. 15

,
Here the statement of the rule having been made with the

statement of the re&soa, it appears that others also whose livelihood

depends upon their wives, Bach as the fisherman, potter &c., should pay

the debts contracted by the wives. (48)

S ulapani 20

Yajilavalkya, Verse 48.

On account of the rule having been stated together with the reason,

the wives of foresters &c. also are included. (48).

_The_Author mentions the exception to the rule that ‘‘A wife

should not pay a debt incurred by the husband 1
.

" '

25

Yajhavalkya, Verse 49.

A debt agreed to by her, or which was contracted by
her jointly with, the husband, or by herself (alone), should be

paid by a woman. A woman is not bound to pay any
other debt. . , 30

1. Yajn. II 46 page 784 1. 3.
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rdteaeattitd

Verit 40

Mitakshara —By the husband who was either dying or

proceeding on a journey, pratlpaiW&m, a debt

A debt which which was agreed 1
to, on being charged or

was agreed to enjoined, such a debt o£ the husband, dey&nb

5 should be paid should be paid Likewise a debt which was

incurred by the wife, p&tya jointly with

the husband
,
even that, should be paid by the wife in the absence of

the husband, when she is sonless So also a debt which was incurred

swayameva by herself alone, should even be paid (by her)

10 It may be said —M
It need not be mentioned that the three

kinds, such as a debt agreed to by the wife, &c., should be paid by

her ” because there exists no doubt about* it

The answer is that on account of the text
3 “ A wife, a son,

and a slave—all the three are considered to be incapable of hanog

property? whatever they acquire becomes the property of him to

whom they belong'*, they ere without any property J
and a doubt

may be created about the non payment of agreed debts, &c ,
an“

hence the text ‘ A debt agreed to by a woman should be paid by

her " has been mentioned Likewise the text referred to above docs

not lay down the incapacity of women and others to hold property J

inasmuch as the object of the text is to argue their dependence alone

Moreover, this will be made clear in the chapter on Partition

It may also be said — ‘ Then it need not have been said tbat

a woman is not bound to pay any other debt,
7

because the non liability

1 The Translation given Lore is in accordance with the two gio®***

ru ,
Uilambhstti and Subodhinl The better rendering of tho Mi'^kjhaT

would appear to be as follows * Tbat which was a«scnted to by the wife

under the wish of her husband who was either In a dying condition or

abemt to set oat on ft jonrcey’ This wonld make it ft debt incurred hy bcf

bat for and on behalf of her bnsband The two gloj«cs appear to indie*'®

as a debt incurred in the first mitanco bv the hnjband bat of which ih®

liability was sob e inectlv undertaken by the wifo when the husband ws***

hi* death bed or aboat to *et oat on a journey

* * *bonl her liability to par, on account of the agreement

3 HanuVUt 4lr.

15

20

25
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for other debt follows from the principal rule itself.1 To this the

answer is that it is mentioned as an exception to the general rale

contained in the text.

1

—“ A debt agreed to by a woman should be

paid by her, as also that which was contracted by her jointly with

the husband.” The purport is that anyat, any other, bad debt, 5

covered by the text1 ‘ a debt incurred for spirituous liquor or for

amorous passion, Ac ” should not be pud even if it had been agreed

to or contracted jointly with the husband.

Viramitrodaya

‘Not1 the wife, (a debt contracted) by the husband or the son’, 10

coding with this, it has been stated that a wife need not pay a debt

contracted by the busbjnd ; there, the Anthor states a special rale

Yajnavalkya, Verse 49.

A debt contracted by tbe bnsband, for whatever reason, wbat bas

been pratipannam ‘ackoowle Iged,’ i. e , admitted by him as repayable by 15

himself, that, or that which was jointly contracted nlODg with the

husband, ot what was contracted by the wife herself, that must he pail

by the wife ; no other debt is a woman bonnd by pay.

‘ By the husband '—this includes by implication, ‘by the son’ also.

As says Katyayana 4 “contracted along with thehusbanl, or the «on, «!0

or incurred Bolely by herself." Narada* “Not the w.fe should pay

what was contracted by the hnsbanl, similarly that contracted by the

son. Or if by a husband on the point of death ehe is requested—‘Oh dear,

pay this,' then even if not acknowle Iged, she should—if the woman has

taken (his) wealth. ** (40) 2»

8 ulapapl

'Not' tho wife Ac,' to this the Author states an exception

Yajfiavalkya Verso <9

By tho words jure/, nvi Ac,*or that which Ac \ vide the text of

Katyayana* “With tho husband, or alone with the ron Ac " dtf

Katyayana* "By a husband who w about to die, when » woman w«
charged thus ‘1 hi* debt should bo paid by you”, cren though not agree «J

to sho should l o made to p iy 11 she is po**cs'cd of wealth”. (49)

1 tt tho orr cortilcol li» I1 ** fr,t thrte <p <1 Yijl II 4'1

2 Mi* II 47 3 Y*ji II 4 C 4

*» Oh V. 16 ilio he KilJuviB* V,n» Jl7. 6 \ «f«r, 547

21
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Although after the death o£ the parents he becomes independent

even though a minor, still he does not become liable for (the payment

of) debts As has been said1 ‘ One, who though independent, has not yet

attained (the age of) majority is not liable for a debt For it has been laid

down that (real) independence belongs to the senior
, (and) seniority 5

is determined both by capacity and age ” Similarly a prohibition

agjmst an arrest or summons is aho noticeable tide2 '* One who Ins

not arrived at years of discretion, a messenger, one about to distribute

alms, one ob«ervmg a vow, and persons immersed in difficulties,

these persans must not be arrested, nor shall the king summon them 10

(before a court of justice) ” Therefore, “ Hence every one standing

in the capacity of a son, leaving aside his personal interests, should

free his father from debts by (all) efforts, so that he may not (have

to) go to hell
’ 1 Every one standing in the capacity of a son

’

a* ould be explained as
*
a son who has attained the nge of majority \ 15

For (offering) a s'r&ddhay however, even a youth has authority, vide

the text of Gautama us One must not make him (a child)

recite Yedie Texts except m pronouncing Swadha3

By the use of the plural numb°r in “ Son« and grandsons,
’

(it is indicated that) if there are several sons who arc divided, they 20

should pay according to their respective shares If they are

undivided, and ore living jointly in a body, giving the managership

acco-ding to qm'ifications, it appears that th* manager alone should

pa) As tajs Narada4 ‘ Therefore, when the father is dead the sons

should pay the debt each according to his share, when they are

divided
, or if undivided (it should be paid) by one who holds the

lead (in the family)
”

Here although it has b*en general!) said tint ' the

debt should be paid by sons and grandsons *, even then a

distinction should be observed that by the son the debt should be "0*

discharged together with interest similarly as the father would do ,

bj the grandson, however, only the amount equal to the original

1 By \o«JaOh 13! 2 Mmla Intro I 5?

3 Gavtsn* It, 5 Tho expteuion •• pronouncing FmutLI " io-lo t«

\ r icplictlitwi the pffrfo'jmnco of *11 cJe*jni*J rite* ’ ( Stfr *!?*

*T*»n«0 I * Ch I 2
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) tree SO

principal and not the interest Vide the text of Brhasp^tl'

The debt of the father which has been proved, should be paid by

the sons as if it were their own (debt) the grandfather’s debt should

be paid in an even amount his ( i e grandson s) son, however, is

t not liable to pay any debt Here from the general use of the term

‘ proved the use of the term * witness in the expression ‘ establishe

by witnesses i* by implication indicative of any means of Pro0
|

Equal amount (samam) 1 e as much as was taken should be pai '

and not interest His son ( talsulah ) i e great grandson 19

10 liable to pay when he has received no property This, moreover, wi

be made clear in the next verse

Viramitrodaya

la the case of a debt contracted by the father, or by the grand

lather, when neither is available for payment, by whom should it 9

15 paid? So the Author says

YajSavalkya, Verse 50

Proshite, ‘has gone abroad* * e , is travelling ,
prete, ‘ib dead

vyasane , ‘in difficulties* such as by an incurable disease or the hk«

abhip’ute, ‘immersed’ t e ,
overpowered

,
pitan, ‘on the father* or f

20 grandfather also , their ‘debt’ j-mm , nmhave ‘on a denial’ » <1 0111

concealment by the negotiator of the loan, or when disputed by these 11

an! the grandson adfahyddibhih ‘by witnesses’ &c , and the Ilk® meftD®

of proof , bh&mtam ‘established* » e proved by the creditor, eoch Bhoo

be paid by ‘sons or the grand sons’, putrapautrertoA

2o By the use of the word apt, ‘also’, is included the taking on a

‘renunciation’, (runvi), vide the text of Vishnu9 “ When the p«0OD

who borrowed the money is dead or has become an ascetic, or has

out on travel for twelve years or more the debt should be paid by tb®

Bons or the grand-sons, and not by any farther (descendants) if unwilb°S
CW ^ke expression ‘fo* twelve years’ has application where

debt is incurred for other than a family purpose.

By the expression, ‘by the sons or the grand sons’ »re excluded the

great grandsons, vide the declaration in the text “and not by any furt,ljr

if unwilling”.

1 Ob XI 40 But whore ancestral assets have been recovered ev*n *

groat grandson is 1 able, see Van/ tUah v« Damodar o3 1 A 204-21 2,49 AH 5^
2 Ch VI 27
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Here Vyasa* mentions a special rnle “ A debt of the grand-

father should be paid , a son should pay a liability incurred Ob account of

sarety-shtp
, he should 00 compelled to pay an equal amount , ho son,

however, must not bo compelled to pay , this is certaiu”. Samam,
‘equal’, 1 e without interest ‘His aon’, j e the son of huu who has to j
pay an equal amount (50)

S ulapam

YajSavalkya Verse 50

When the father who has incurred a debt is addicted to gambling
prostitutes and ether vices, or is attacked by an mcurablo disease or the 10
like as also when he has fallen in a case of dispute what has been

demonstrated by witnesses and the like should be paid

So Natada* “When the father is dead the sons should pay
the debt according to their shares Brhaspati1 mentions a special rule

“The fathers debt, when proved must bo paid by the sons as if It wero 15

their own , the grand father a should be paid (but) equal*
, but his son

has not to pay at all ‘As if it wero his own*, t e with interest

Katyayana* When the father is alive, but is oppressed by a
disease, as also when be has gone abroad for twenty years n debt

contracted by the father should bo paid by the sons (50) .20

In the discharge of u debt, the debtor, his sou and grandson

have been indicated as the three persons who are hab’e , their order

of liability has also been pointed out when they all co Now
the Author mentions the order (of liability) when these and (others

also) who are liable, exist together 25

Yajiiavalkya, Verso 51

The heir who takes the heritage, should bo made to

pay his debts, as also ho who takes tho woman (of tho

1 This b an important text as It lari down di/'erent kinds of
*

liabilities anil on different bases thus (1) V son is liable to par a surety-debt

but only tin principal, and not the interest (S) arJ so Is a grandson liable

to pny ih« grandfather s debt only tb* principal and that too for an crdirarr

del t, bat xot a snrety-debt (3) In either kinds of debts and persons tie

Hal Hits' does not extend to their son* fvre lowtrtr note 1 on p 79i

t Cb I 2 3 Ch V! 4*

4 it without interest see t be text f 1 yas* an J tie troitca
p

3, Verso ft®
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[

Tdjuavallya
Verse a1

deceased), or (failing- these), the son when the parental

estate has not gone to another Of a sonless man those

who take the heritage (should be made to pay the debts

)

Mltakshara —Property which belongs to another, but

o becomes one’s own otherwise than by purchase etc, is (termed)

nktha heritage Be who takes the heritage by inheritance is

(called) a riktha grahah He should be made to pay the debt,

Sa rnam dapyah This is the meaning He1 who takes the

property of another m the form of a heritage, should be made to

10 pay the debts incurred by such a one and not a thief etc

Be who takes the woman i e the wife, is a Yoshldgrahah

He should be made to pay in the same manneru Whosesoever wife

a man takes, that man should be made to pay the debts of him

The wife has been specially mentioned as it is (t e the term)

lo incapable oE falling under the term riktha, as also it is indivisible

property

Putro a son, also when the parental estate has not gone to

anothsr ,
ananyas'ntadravyah should be made to pay the debt

That which has gone to another is ‘ wealth gone to another

20 anyasntam He whose wealth belonging to his father or mother

has gone to another is one whose wealth has gone to another

anydstitadravyal Be whose wealth has not gone to another is an

ananya^ntadravyah
,

Putrahmasya, of a sonless man,

rikthinah those who tale the heritage, should be made to pay the

2o debts This is the construction

When these co-exist, the order ( of priority ) 13 the same «s

is stated in the text t e he who takes the

* Page °>i heritage should be made to pay the debts ,
1°

his absence he who takes the wife }
and in

30 Ins absence the son

51 Bee Vunsfo Ivartm Uddtnva Kumar £7or»mi Krishna 11 All 497 (PC)
Tie liability is personal—The debts ate not a charge upon the estate ZoxW'”*
vs Saras es(i6ai 12 Bom II C It 98

As regards co-owners taking by survivorship see Deen Dajalva Jofo?
Karan 4 I A 247 Udaram vi Banu 11 Bora 11 C It 76

A widow taking assets Is liable Jayantx Sulhaia vs Alamtlu
27 Sfad 45 But not if the debt was improper Kustndps vs JlMpb0*

9 Bora L It 382
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It may be said that of these the co existence itself is not

possible , because according to the text
1 “ Not

* Objection brothers, nor the paternal ascendants, (but) the

«ons ere entitled to take the heritage oE the

father, ’ when a eon exis *», it b°ing trapOasuble for any other to 5

take the inheritance It is also not possible to find

one
* who takes a wife*—on account of the text2 “ Nor is

a «econd hu band ever recoramendeJ for virtuous women ”

Further, it is also improper to say, that the son should be made

to pay the debt a® it has been (alreadj) said that ‘the debt should be ]0

paid by sons and grandsons’ The qualifying expression ‘when the

parental estate has gpae to another is also meamngle s, as it is

impossible for the property to go to anotl er when the son exists ,

and even if it were possible, that import is already expressed by the

clause “He who take® the heritage &c’ Lastly, it should al o not 15

be said that
4
(The debts) of a sonle»s man (*bould b'* paid by) those

who take the assets,” because it has been established that he who
takes the as ets should be made to pay the debts even if the son

exists It follows therefore that much more is one who takes the

assests liable to pay the debts when there is no son 3 -0

To this the answer is as follows It is possible that another

may take the heritage (even) when the son exists, as there is no

(right of) succession to inheritance for the impo*

Tho Answer tent, the blind, the deaf and the like others oven

though they occupy the position of sons Moreover 2j

the Author will my further on,4
after commencing (in order) with the

impotent and others, that the e should only be maintained without

a R*urc '» As Gautama.3 has said According to some, til
' son of

a woman of equal caste even does ro‘ mh rtt if he b1 living

unnghteousl) ’ Hence also, when the son3 ore impotent or JO

otherwise (incompetent), aud the Eon of a woman of equal ca*t«. lea Is

an unrighteous life the uncle. Ins a.n and (like) others take tli*

heritage

1 Cf Want, 1\ 1«5 S Cf M»rj CL % Hi

S Here end* l
1'* f t* fold ©t jtellor

i ll V«rr« ll\ V CL. XXVIII 40
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Although it is not possible for one to take the wife of another

as the <
'
/
dstms' are opposed still one who transgresses the prohibition

certainty becomes liable to discharge the debts incurred by the former

husband A man is called a YoshidgrdhP when he takes the last of

5 the four kinds of Stcairim ( wanton ) women or the first of the three

kinds of Punarbhft (re married) women As says N&racla,

3 ‘(Besides

the lawful wives) 6even other sorts of wives are me itioned in order,

who had* previously belonged to another Among theae the Punarbh&

( re married ) is of three kinds and the *S<ca»nrt»

10 Nature of women ( wanton woman ) is fourfold (4o) “ A maiden

owned by another not deflowered, but bearing the taint of the

and otherB acceptance* (only) of the band tby the bridegroom)

is termed the first Punarthd on account of the

performance of the ceremony of mnrmge n second time6
(46) When

15 a woman has committed a crime and she is given in marriage to

another by the elders taking into consideration the usages of the

country, is termed the Second Punarbhu” (52' Who has ‘committed

a crime’ means who haB committed adultery ’.

'

When a woman in the

absence of the brothers-m law, ib given (tn marriage) by her relation*

-0 to a eapm la who is of the 6ame caste, shells termed the third

Punarlhd ( 18' When a woman, no matter whether she has boron

children or not goes to live with another man through lust, even who*

her husband is living—she is the first Swairiljl (-19) One who after



AlttlKshari

—

Stoainm and Punarbhi 799YajnavaUcya
Verse SI

having left the husband of her youth and betaken herself to another

man, returns into the house of her husband is known as the Second.

Sicainm (47) When after the death of her husband, and leaving a^ide

her brothers-m-law and other near relations a woman unites herself

with a stranger through love, she is called the third SwdirilU (uO) 5

One who having come from a foreign country, or having b’en

purchased with money, or being oppressed with hunger or thirst,

gives herself up to a man, saying—‘I am thine,*—is declared to

be the fourth ( Sicairint )
“ The debts contracted by the husbands

of the last of the Swainms and of the first of the Punarbhus must be 10

paid by him who lives with them 1

1

The «ame author has mentioned even other p°rsons (than

these) who take the wife of another who are liab’e for the discharge

oE debts* “IE however, a woman who has considerable property or has

a child and repairs to another man with these, that man must pay 15

the debt contracted by her husband, or he must abandon her
’ 2

One having considerable property is a Sapradhand * e pos3°ssing

enormous wealth So also
u He who ha3 intercourse with the wife

of a dead man who has neither wealth nor a son, shall have to

pay the debt of her husband, because she herself is considered a* 20

his property
”3

Moreover, the repetition of the word putra is only indicative

of order By the expression anany&s niadraiyah jt is indicated that

even when there is no heritage, of the many sons, he alone is com

petent to discharge the debts who is competent to take a ebarc and 25

not the incompetent, such as the blind and like others I he

expression “Of a sonle«s man, those who take the heritage’ is al o

indicative of on** who has no ‘son or grandson ’ » e if the great*

grandsons etc take the heritige then they should be made lo pay the

debts, and not otherwise j this is the meaning 3(1

It has already been said that sons and grandsons tbould b»

made to pay (the debt*) even when t! ey do not

« Page 3o. take the heritage As aiya Nirada * ' If a

debt which has been inherited in an umtiterrup'e !

1 24

3. bund* I 22

2. I 21

4. Cb. 1.4
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Ydjratalkya
Verse SI

line of descent has not been paid by the sons, such a debt of the

grandfather must be discharged by his grandsons The liability ceases

after the fourth (percon) in descent ” Thus everything1
is faultless

Or, it has been said “ that failing him who takes the wife,

5 the son should be made to pay
’

It has been laid down that failing the son one who take3 the

wife should be made to pay By the nkthi in the expression

putrahnasya nkthnah the wife alone is indicated Because the

text2
is ' &he hereelf is cousidered as his property as also

—"He who

10 takes a man s wife, takes his wealth
’’

It may be said, the two expressions viz o “ In the absence of

him who takes the wife, the son should be made

An objection to pay the debt”, and “ In the absence of a son,

he who takeB the wife (should be made to pay)

15 are mutually contradictory When both exist, no one should be made

to pay (To this the answer is) There is no fault here In the

absence of those who take the last Swainm, the

The answer first PunarbM
,

or a wife having considerable

wealth, the son should be made to pay. And in the

20 absence of a son, he who takes a wife having no property or cbim

should be made to pay This very thing has been said by Narada-

“Of the three viz he who takes the wealth, as well as he who take9

the wife, and (lastly) the son, he is liable for the debts who takes the

wealth The son is liable m the absence of him who takes the wife

25 or of him who takes the wealth ; and he who takes the wife (is liable)

in the absence of him who take0 the wealth or of the son ’’ When

all the three ns he who takes the wealth, or he who takes the wife*

and (lastly) the son, exist together, he who takes the estate become9

t liable for the debt The son in the absence of him who takes the wife

30 or him who takes the wealth (The words) Stri and dhana make op

(the compound word) Slridhana Those who possess the*e (two)

(indicated by the compound word) Stridhamnau In the absence of

these two i e the Stridhamnau, the son alone becomes liable for die

This has a reference to the five points of objection stated abof®

1 Narada. I. 22 3 Oh 1, 23
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debts la the absence of him who takes the wealth, or of the eon,

he who takes the wife is alone liable for the debts In the absence of

him who takes the wife, the son is liable for the debts, and in the

absence of the son he who takes the wife Thus is removed, as before,

the apparent contradiction. 5

Of the clause " Of a sonless man, those who take the heritage'’

(should be made to pay the debts)” there is another explanation *

When it is asked to whom these persons who take the wealth, or the

wife, as also the son, should be made to pay, the answer is that they

should be made to pay the creditor, 10 his absence his son &c
, and 10

when m the absence of his son &c it is asked to whom should these

lie made to pay, this clause would have an application

The expression “Of a sonless man, tho'e who take the

heritage” means this He who is the nkthi tea sapmda, or another

who is entitled to take the inheritance of a creditor who has no la

son or other issue, should be made to pay to him—the nkthi (the

debtor) For Narada 1
has said •—“Whatever debt is due to a

(deceased) Br&hmana creditor who leaves issue is payable to the issue

If there be no issue it should be paid to his sakulyas, and on failure

of these, to bis own la>idhus or kindred”. When, however, there are 20

neither salidyas, nor relatives, nor the kindred, then it should be paid

to the twice born On failure of these, it should be cast into the

waters *’ (51

)

Viranutrodaya

Intending to mention persons other than the sons and the like, £0

liable to pay a debt, the Author proceeds

Yaynavalkya, Verse 51

Putrahlnasya, ‘of one without a son’, not oppressed with difficulties, ,

possession of wealth, and competent, rtkhthmah, ‘those who take the

assets’, of the debtor, by any means whatever is to be proceeded against 30

in regard to his property which he has made his own, such a one if he is

indifferent, should by a regular procedure bo made to pay the wealth in

the form ofthe debt. In his absence, one who takes over the wife of

the debtor should be made to pay.

1 Oh 1 132-113



802 Vlramltrodaya—Son's position when another tnhfTt s r Y&jnavalleyt

L Verst SI

The use of the worded, ‘also’, is intendel to 1aelude others sot

(here) specified who may (be made to) pay. Thus one not oppress®

with difficulties possessing wealth, and competent, such a son, or a s

a son not like him, who has taken the father’s entire property, is

a for the payment of his debt, as he has taken the entire estft f e Thns 81 *

the conclusion is that, in the absence of the fir«t and the last, a son n

oppressed with difficulties, possessing wealth, and who is compe en »

his absence one indifferent who takes the heritage, in his absence, o

^

taking the wife of the eonless man with property, and in his absenc

10 a son though not possessing the aforestated qualifications.

The word eta ‘also’ is to be used after the clause ‘of one

a son’. From this, it has been pointed out that the debt of one 1? o

a competent son, should not be paid by one who ^akes the assets or

who takes the wife

15 So Brhaspati1 “The liability for the debts devolves on th«

successor to the estate, when the son is involved in a calamity ,
or

the taker of the wife, only in the absence of the taker of tke es a

Katyayana1 also “A son should be compelled to pay the de .

1

is free from worry, and capable of having property, and comp88”

20 otherwise a Bon shonld not be made to pay (557) Where a Bon is 0

to be overpowered with difficnltiea, or is a minor, the taker of t e ® sS

Bhoald be made to pay it, and in bis absonce, the taker o

wife (o76)”.

This rule of adjaBtment is in regard both to difficulty and

2a and ib also approved of the Misra , and therefore any opinion in o

digests contradictory of this should not be admitted

As regards the claase, ‘of one eonless, those who take the

heritage’, the Mitakshara* explains that by this it is stated that m
place of a Bonlese creditor, thoBe of the Saptnd&s who take the asse

30 should be caused to be paid by the debtor.

_ t 44\Vhat

,
In the case ol a taker of the wife, Katyayana* explains

. t
was contracted by the moneyless aDd aonlees vintner and the Iik8» ,

man who enjoys hifl wives must pay his debt” (o77) By the wor ’

‘and the like’, are to be included those who depend for their liveli 0

35 upon their wives Similarly* “Those who have gone on a long jaotDeJ*

1 Oh XI 62

3 p 301 1 5-10

6 Verio 676.

2 Verses 667, 676

4 Verse 567,
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m

who hava been cast o£f, and who bear the marks of dullness m intellect

or insanity, of these even though living, the debt should be paid by those
who hava resorted to their wives or assets {57$).”

Narada

1

: “One who is a maiden yet, not deflowereJ, but bearing

the taint of the acceptance (only) of the hand (by the bridegroom) is 5
termed the First Punarbhu on account of the performance of the

ceremony of marriage a second time (46) Taking into consideration the

usage of the country, when a womau is given in marriage to another by

the elderB, when she has been guilty of a crime*, Buch a one is termed

the Second (Punarbhu*) (52) In the absence of the brothers in-law, 10

when a woman 19 given iu marriage by the 6&ndhav&s or kinsmeD, to a

man of the same tarna and of the same pin^a 1
, she is termed the

Third (Punarbhu) (48)^ When a married woman, either when she has

home children, or has not bad children, reports to another man through

lust, while yet her husband is living, she is called the First Swairmi (49) 15

One who, after having left the husband of her youth and betaken

herself to another man, returns to the house of her husband is known as

the Second Swamni (47) When after the death of her husband,

leaving aside her brother-in-law and other relations, a woman nmtas her-

self with a stranger through love, she is called the Third Swairmi (50) 20
One who having come from a foreign country, or having been

purchased with money, or being oppressed with hunger or thirst, gives

herself ap to a man saying— ‘1 am thtae\—is declared to be the

Fourth Swairmi (57). In regard to the one who is the last of the

Swamnls, and the one who 13 the first of the PunarbMs—the debts 2a

contracted by the hasbands of these, mast be paid by the man to whom
they reBort (I 24)” (51).

S ulapam

Yajfiavalkya, Verse 51

RkthagriMuih, ‘Who takes the heritage, such os the uncle &o, 30

on account of his relationship one who has taken the assets
,
such a one »

mam ddpyah, ‘should be made to pay the debt* So also the taker of the

wife even The son capable of taking property and devoid of any estate

,

1 Oh XII 46 52 ,
and Oh 1 24

2 » a adultery

3. see note 6 on p 708 above

4. fratifv 1* the reading in Jolly, SIit»k«har£, ami in both the

Works of 51ura <fWlVTUr
VV3IV would be a better reading
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who hag not received the father s property not one who has taken the

father s property Buch a one being included m his capacity of having

taken the assets Of one without a son those who are competent to take

the heritage such as the uncle &.c

5 Of the taker of the heritage or of the wife or the son when

and by whom should be paid? So Narada 1 Of the three viz

he who takes the wealth as well ns ho who takes the wife and (lastly)

the son he is liable for the debts who takes the wealth the son is liable

In the absence of him who takes the wife or of him who takes the wealth

10 and he who takes the wife (is liable) in the absence of him who takes the

wealth or the eon In the absence of the taker of tho wife or of the

heritage even by a son who is not competent may he paid when the taker

of the wife or of the heritage are available only by a son who is competent

On this rule of odj istment Katyayana* says A son should be compelled

15 to pay the debt if ho is free from worry is capable of having property

and is competent otherwise the son should not be made to pay (557)

Where the son is oppressed with difficulties or is seen to be a min°r

in such a case the taker of the property should be compelled to pay

and m his absence the wife taker (576) (51)

20 W hile mentioning the prohibitions regarding the recovery of

debts from particular individuals, the Author mentions other

prohibitions

Yajnavalkya Verse 52

Among brothers, between the husband and the wife,

2o and between the father and the son, the relation of surety

ship, lending or being witnesses has not been allowed while

they are undivided

Mitashara —The relation oE a surety is suretyship

pra tlbhavyaro Of the brothers sf iJwJbitaband

SO The relation of and wife and the father and son while the estate

suretyship lend is undivided avibhakte dravye, t e before

ing and being the partition of the estate the relation of surety

witnesses prohi ship lending or being a witness has not been

bited when ( the allowed na smrtam by ManU and others

35 family) undivided Nay, it has even been prohibited as there is (stdO

the community of wealth As it is quite possible

1 Oh I 23 2 Yeraea 557, 576
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that suretyship and being a witness might lead in the end to loss of

money, and also as a debt requires necessarily to be repaid

This rule (of prohibition), however, applies when there is no

mutual consent For, by mutual consent, the relationship of surety

ship &c may indeed take place even though ( the members be ) 5

undivided After partition, it takes place even though there is no

mutual consent

It may be said, the prohibition against the relation of surety

ship Ac between the couple before partition is not

An objection proper As there is no (possibility of a) partition 10

b^ween them, the qualification
1 would be

meaningless And the negation of a partition has been laid down

by Apastamba.2 (thus) —“No division takes place between husband

and wife
”

(To this the answer is ), True , but the absence of a division 15

has a reference only to the rites which can be

An Answer performed by means of the S raula3 and the

Sm/irta3
fires and to the rewards proceeding from

these (rites), and not moreover to all kinds of acts and property For,

after stating that no (division) takes place between the husband and 20

the wife ,
and anticipating the question Why does it not take

place
* 9 the (same) author has thus laid down

Page 36 the reason (for this rule) Tor, from the time

of marriage, they are united in religious

ceremonies, likewise also as regards the rewards for works by which 25

spiritual merit is acquired
4 ” For t e since their union baa been laid

down in religious ceremonies beginning with the acceptance of

the hand (o£ the bride by the bridegroom), vide the text “ The

husband and wife should consecrate the (sacred) fire. ” Therefore
*

since the two have a joint right in the consecration of the fire, they 30

1 tt before partition’ 2 2-6-24—16

3 A £rauta ( ) karma is that which is prescribed by tho Sruf» or

Vein A Smarta ( wh ) karma is that which is laid down in the Smrtu « g
m the several Gfhya works of each &akh$ of tho several Vedat

4 Apastamba 2-6-H-{17~18 )
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have also a (similar) and joint right m regard to the rites which are

to be performed by means of the sacred fire prepared by means of

the consecration Moreover, from the text1

(
“ Let the bouse

holder perform) the Sm'irta ceremonies on the nuptial fire &c ”, the

5 two have a joint right even in (the performance of) the rites

to be performed by means of the nuptial fire Therefore in

ceremonies which are independent of either of the two fires such as

the v irta
1

rites the husband and the wife have each n right

m lepemlcntly of one another Moreover, the (perpetual) union of

10 the husband and wife Ins been laid down in reference to (the

attainment of) heaven <tc (which ore) the rewards for meritorious

deed* Yide the S ruh text* “ May you (two) start an imperishable

bo ly in the heaven ” <1 c Tlius it should be 'understood that the

union of the two exists in reference to those acts (only) for which

15 the> have a joint nQht and not, moreover, in the rewards oho

of those performed with the husband’s permission such ns ptirta

It maj be said that the jomtnes3 (of husband and wife) has

been laid down even in connection with the ownership over wealth

vide the text* —' And with respect to the acquisition of property

10 lor the} declare that it is not theft if a wife expends monc} on

occasions (of ncce^sit}) during her husband’s absence *

( To this the answer j») True , but this text has indicated tl f

ownership of the wife over wealth and not on absence of a diviuon

<fcc. bincc after stating With re peel to (he acquisition 0*

2o projtmv ’ the Author* has mentioned the reason of th* rule (stated)

there Tims it means, tint since MailU am! Others do not dec* rtf

it to \m theft in case* wltre in the husband s ah cna, the wft

H>cn Is on »pec al and ncce»«r} duties nuch a* oTtring a mf*f **
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MltJksbara & Vtnmitro&ayn—PoatUon of a wife gQ’f

alm% to a guest, therefore the right of ownership over property

exists in favour of the wife also Otherwise it (t e her act) would
be theft Therefore a wife also may have a share at the option of

the husband and not of her own will As the Author (himself) says

further on

1

" If he make the allotments equal, his wives should be 5

given equal shares
”

Viraraitrodaya

In the chapter on payment of debts, m the portion stated with

the text * Debt which may be paid, and which may not be paid &c %
while stating to whom it may not be paid, in that connection, the 10
Anthor Btates other prohibitions also in that place

* * Yajnavalkya Verse 52

In the word avibhakta, ‘undivided’, the past participle (Ate) ib

nsed in the abstract* Bense. Therefore, when there has been no

separation, bhrdtrndm 'between brothers’ mntnally, dampatyoh, 15

‘between a conple* * v a hnBband and wife, as also between a father and

son, prdtibhdcyam ,
the relation of suretyship*, i e . bail, rnam, ‘lending’

* e giving of a loan, s&hhyam, 'being witnesses,’ ^position Of a witness),

for establishing a point in dispute, na smrtam, ‘has not been allowed’ i e.

is not approved of the Smj-tia 80

The word atka
,
‘or’, is indicative of the inclusion of the paternal

ancle, brother’s son, and like others The word cha t ‘and* indicates the

inclusion ot re united relations The word tu, ‘however’, indicates the

noD-application of this rule m the case of consent or in regard to

extraordinary tbmgs Thus when the other party n agreeable for a 2o

suret) ship or to the testimony, then the eon &c can become a surety, as

also a witness for the father and the like In the case of Sauddyika3

articles, even when not separated, mutual transactions may take place

After partition, however, the relation of suretyship may certainly

exist, it has been expressly stated— ‘when nnseparated', and also as 30

there could be no objection In the case of suretyship and being *

Witnesses other particulars will hereafter be mentioned (52)

1 * e Yajua II, 215

2 i t in a stats or condition of separation

S q —affectionate gifts received individually These do not

become part of the family property, hat arc owned by tho donee as of their

pereooal right

23
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ouo
L Verm 52, 63.

S'ulapam

Yajiiyavalkya, Verse 52.

The meaning is plain. Narada .* “ ( The acts of ) giving evidence,

of becoming a surety, of giving and of taking, may be mutually

5 performed by divided brothers, but not by unseparated ones ” (52)

THE LAW OF SURETYSHIP

Now the Author proceeds to consider the law^of suretyship

Yajnavalkya, Verse 53.

For appearance, assurance, and for payment

10 is suretyship ordained. The first two, however, should be

made to pay in case of default, while in the case of the

last, the sons even (should he made to pay).

Mitakshara :—Pratibhavyam, suretyship, is a * contract

with another person with the object of creating

15 Suretyship is confidence. ’ That, moreover is divided tbreefol

three-fold. according to the difference in the subject-matter,

e. g. dars'ane, for appearance,
viz- with the

words ‘‘whenever his appearance is necessary, I shall produce hun >

pratyaye, by way ofassurance, e.g. confidence i e. ‘‘upon my assurance

20 lend him money, he will not deceive you. Since he is the

son of such and such a person, or he possesses a very fertile lan »

or possesses an excellent village ”
; dane, for payment, e. g.

"K he

,
does not pay, then I myself will pay. ” Thus is suretyship ordained’

(this) clause is to be taken along with each.

25 Adyau tu, the first two however
,
i e. the sureties for appearance

and of assurance ; vitathe, in case of default, i. e. if things turn out

otherwise, that is to say in case of non-appearance or a breach of the

assurance ; dapyau, should be made to pay, i. e. the amount

1 Ch XIII CO
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J

issue, to the creditor by the king ; itarasya, in the case 6f the last,

*. e. of the surety for payment, even the sons should be made to pay 1

.

By default, vitathe, is meant when the debtor evades

payment either fraudulently or by ( pleading ) poverty. By Baying
1
in the case of the last even the sons’, it has been ( impliedly

) said 5

that the sons of the first two should not be made to pay. By
mentioning * the sons ’ it has been indicated that grandsons should

not be made to pay.

S'ulapani

* ** Yajiiavalkya, Verse 53 10

Suretyship has been ordained in regard to three m. appearance etc.,

Adyait 1 the first two i. e. the sureties of appearance and of assurance, on
a non-ohservauce of the condition should be compelled to pay. In the

case of thB surety for payment, the sons also must be made to pay So
Brhaspati* :

“ For appearance, for assurance, for payment, and also for 15

delivering the assets of the debtor : it is for these four different purposes

that sureties have been ordained by sages in the system (of law) (391:

One says, * I will produce (him)'; another says. ' He is a respectable man
the third sayB * I will pay the debt \ and the fourth Bays * I will deliver

his goods ’ (40). The first two, on a failure of the promise, shall be made 20
to pay immediately the amount ; while the two last, on a breach of the

engagement (by the debtor); and intbeir absence, their sons also.” (41). [53].

With a view to make this very thing clear, the Author says

Yajnavalkya, Verse 54.

Where a surety for appearance dies, or also a surety 25 p

by assurance, the sons of such a one must not pay the debt;

Orat they should pay) in the case of a surety for payment

. J. In the case of a surety for payment, the Bon* are liable. TAeengntAimed

va. Arunachalam 41 Mad. 1071. and this liability is independent whether

any consideration was received by the father Dtsarka Vat Vs, KritAna Vetf

65 All. 676.

2, Oh. SI. 39-41.
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Hitakshara. When dars'anapratibhuh, a surety for

appearance, pratyayiko wa, or a surety by

Song of a surety assurance, mrtah, dies, i. e goes to heaven, then

for appearance need the sons of these two must not pay the paternal

5 not pay the debt. debt which has been incurred as a surety.

Where, however, d&naya sthitah, a man

standing surety for payment, dies ( pratibkfih ), tatputra dadyuh,

his sons should pay
,
(and) not the grandsons. And these too should j>ay

the principal amount only, not the interest; Vide the text of Vyasa

10 viz,'
ftA grandson should pay the debt of the grandfather, as alf®

a son that which is incurred as a surety, equal (in amount) to the

principal only ; their sons, moreover should not pay. This is (the;

fixed (rule)
”

A grandson should pay his grandfather’s debt excepting

15 that which was incurred under a suretyship,

* Page 37. equal in amount,*, e. as much as was taken,

and not the interest Similarly the son al80

( i. e. of the debtor) should pay his father’s debt incurred as a

Burety equal only to the principal amount. The sons of these,

20 t. e. of the bod and the grandson, i. e . the grandson and the

great-grandson, Bhould not be made to pay a surety-debt or even a

debt which is not a surety-debt respectively when they have received

no property.

Ab for the text1
: “If the debtor ia moneyless, and the surety

25 possesses wealth, he Bhall be liable to pay the principal ;
he should not

pay interest, *' that too should be explained as follows *•—Cagnakah

is the Burety, Kh&dakah, is the debtor. IE a lagnaka dies possessed

of wealth, then only the principal amount Bhould bi paid by his son,

not the interest.

i.30 Where a surety for appearance or a surety by assurance has

stood surety after obtaining a sufficient pledge, there even his sons

Bhould^ pay the surety deht out of that very pledge. As
Katyayana3

:
“ Where a man stands surety for appearance sfttf

X Of IJunla, see BmrtKlnndriUS p 150 1 11

2 A guarantee tljat a judgment-debtor would file nu jnaolven<y l>e**li
on

witlim n ijeiiCed period is tt guarantee ‘for confident,! 7 and tber< for*

<on» ore not liable Kottap^lh Jtkihmwirayana liar, vf Knnujmrt, IIanum1”*1*

rtat.V. Mad "J r
» at j, -,7f -» Vtree, r

>34
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obtaining a sufficient pledge from the debtor, his sou shall be

compelled to pay the debt from it m the1 absence of his father ”

The use of the word assurance indicates by implication (also)2

appearance In (he absence of (he father i e when the father is

dead or has gone to a distant region 5

S ulapanj

Yajiiavalkya, Verse 54

This verse is for the purpose of ordaining payment by the sons of

the surety for payment only, and thus there is no repetition so
Katyayana5 " A surety obligation is never to be paid by the grandsons , 10
by the son even an equal amount is to be paid in all cases of a paternal

debt ’ (54) i

Where there are more sureties than one, (a question would

arise) how should the debt be paid ? So the Author says

Yajiiavalkya, Verse 55 15

When there are more sureties than one, they should

pay an amount proportionate to their shares But when
they are hound jointly and severally, they may pay
according to the choice of the Creditor

Mltakshara —If m one transaction, there are two or 20
bahavo, more sureties, then they should divide

Mode of payment the debt and (each) should pay proportionately

of debt when there to the share (of each) Ekachhayasriteshu,
are several sureties when sureties are bound jointly and severally

the (Chhdyd) image t e the resemblance of one 25

t e of the debtor (Those) who3e liability is determined by it

are known as sureties bound jointly and severally As the debtor

stands liable for paying the whole amount, so also are the sureties for

payment bonnd jointly and severally to pay the entire amount

In this way when there are sureties for appearance or by 30

assurance, as also those who are bound severally they should pay

1 ‘mi is another reading—which wo aid mean ‘even when the
son has not received assets from the father *

2 % i the mention of the surety for appearance includes the surety

by assurance * Verse, 561
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according to the choice, yathakamam, i e according to the wish

o£ the dhamkah I e the creditor. And hence, whomsoever the

creditor ask«, having regard to his wealth &c ,
that one should pay

the whole amount and not a portion

5 Of those who are severally bound, i£ any one has gone abroad

and his son is near, then he should be made to pay the whole

according to the option o£ the creditor When however, he is dead,

his son should be made to pay to the extent of his father’s share

without interest As says Katyayana1
s “ Of sureties jointly and

10 severally bound, anyone who is available may be made to pay.

his absence abroad his son should be made to pay the whole $at

if he be dead, his Bon should be made to pay equal to the share of

the father
*

S ulapam

15 Yajnavalkya, Verie 55

In regard to a debt, where the sureties aro limited by portions, there

in tho absence of the debtor they should pay the portion of each his own

When sureties are bound as responsible for the debtor singly, the

creditor may, at his option recover the entire debt from one surety

20 alone (55)

Having stated the law relating to the payment of debts under

a contract of suretyship, the Author states the law os to the recovery

of the amount paid by the surety

Yajnavalkya, Verso 56

25 (. For a debt which a surety has boon made to pay

publicly to the creditor, double that amount becomes

repayable to him by tho debtors j
<4.

Mltak'hara —The amount icinch, yad, the surety

pratibhdh, or his son being harassed by the

30 Debtor* should creditor, is publicly, prakasam, i t m the

piy doubl * to pre^ncc of all the people, made to pay, d&pk°

»

the sun-ty. to tho creditor, dhanino , by the king, and not

which lie has made voluntarily by gou g to hi®

ont of a cravi ng for a dauble amount As rays Narada1

1 > er»«, S39,
~

: ci, i 1-1
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ever amount the surety shall pay when harassed by the creditor, the

debtor shall pay double the amount to the surety”, rnikaih, i e by

the debtors ta-syu, of him, t e of the surety , dwigunam, a double

,

prafcldatavyam, becomes repayable That, moreover, should be paid

forthwith without waiting for any particular time because that is the 5

force of the text This, moreover, has a reference to money (only)

^It may be said that this text1 regarding sureties lays down a

rule as to the double (payment)2 only And this

An objection rule is deducible even without prejudice to

the one previously3 laid down * e (about the 10

increase) which indicates the (several) periods of time Just as

the rule 4 regarding th® performance of the ritual for the birth (of a

1 |0 Yajn U 56

2 And not that the double 13 payable at once

£

3 i » YajO II 37-39

4 The Jatejhti Ngaga ( srirtfg WT) is mentioned by Jaimmi in

tr»9 38-39 of the third Pada of the fourth AdhySya The discnssion in this

JVyoya turns upon the question "whether the ( Jateshti )
should be performed

before or after the Fprq (Jatakarma)—The maintains that it Bhould be

performed immediately after the birth of the child but the says it

should be after the and the conclusion is to the same effect

The relevancy of this discnssion here will be seen thus Tho ffsPHT

lays down m substance the general rule of interpretation that where there are

two rules and they refer to the same subject matter, they should be so

interpreted and applied as to avoid as far as possible the fault of %ncongrvil

j

(see for a fuller discussion the Q? Text p 32 &. Trants pp 76-80 and «r fnrfl

on verse 56) In the present case the application of the *^7 is invoked in

this way by the $3^# (objector) Yajnavalkya in verse 37 lays down the rule

about the periods of time when Interest is allowed to accumulate In the

present verse (» 0 56) the rule laid down is that a surety who is compelled

to pay is entitled to a double Therefore the suggestion in tho is that

the rule in verse 56 should be taken as subject to or without prejudice (srvnr)

to that in verses 38 and 39 so that the doable that the surety is entitled is

Hot payable at once but subject to the conditions laid down in verses 38 and 39

This position has been refuted by tho and the conclusion arrived at is

that the doable that is due payable to the surety under this verse is payable

ol en«J( ^ fgipr ) Vote the following extract from the Sufod^utt

ivgwr 1 wt srftYwtf qtn ‘ 3rjinqqi«?t wtff/

5T«TO%f v wicsripr IfinTOH I 3Pfv =r 1 and
there he states conclusion 3^ rsA ^5^7 I

(P 32 a 1 In Erg Trs p 78 1 28 and p llo
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child) is (understood as being) laid down (to be) without prejudice

to the rale about (the period of) impurity. Moreover, if it (i. e. the

rale) is understood as laying down an immediate increased payment,

it being impossible for an immediate (increase)

5 * PAqe 38. t. e. a calf in the case of the female of a beast,

it carries us to the payment of the original

principal alone.

(To this the answer is) This is wrong. The present test

would be meaningless if it is understood as

10 The answer laying down a rule as to the doubling only

(of the principal), since the rule as to the

doubling (for the principal) by regard to the periods of time has

already been established by the text1
: “Of cloth, grain and gold the

utmost increase is fourfold, threefold, and twofold.” As for the

15 female of a beast, even under the rule of increase by. lapse of time,

if there is no progeny, the beast alone is to be returned. Moreover,

even when some time after the payment of the amount the surety

comes to an agreement with the debtor, it is possible to have the

progeny then, or he may return the female beast along with tb«

20 progeny already born before. So there is no force in this objection-

Again, a surety-debt1
is a debt, which is incurred voluntarily’

tnd the payment made by the surety is therefore necessarily •

voluntary payment. And there is no interest allowed for a volantory

payment before a demand. As has been said:
1 “A friendly *o*D

25 does not carry interest when no demand is made. If it remain*

unpaid on being demanded, it carries interest at five per cent

Therefore this text lays down that this debt which originates in *

voluntary payment (by the surety) even though undemnnded* woo!*1

* I Yijfi II. 3J ft,* above p. 7C't

2 . yjfere tLeie it «n #U«tnjt at & f*i* BP an lU word «f

^

componnd it to be ioWed m iT,> g iTen for tbo plttwre of the f+7**
**

.

not (f**,) of the py»f# TLe fellaej i« U«t cxjoifd by uMnjf th*

’ford C U* »« till. In FinArt It 1317 tnren "lomrthlng givrn for

fcftotbrr” or ll msr in«\n • friendly H U lecbt-Utlly urdrfd^d *5

t£i* t*it from AVrotr. Tbe trroand for tie objection .1*1*4 In **-•

1 * WlfM by th» *irblpm<«ti middle if ftju.

3. JJy Klred* I. ICV. t it flr (be nrrtf.
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(at the most) increase in course of time as far as doable, commencing
from the day of the payment, ia what is ( intended to be ) stated by

this text.

This also is wrong. Sach a conclusion cannot be drawn from

this text. The only inference deductble ia that a double should be 5

repaid. Therefore, what has been said above is proper vis. that

having regard to the force of the text the double should be repaid

without regard to the rule as to the periods of time.

S ulapaai.

Yajnavalkya, Verse 56. 10

Where the surety or his son has been compelled by the creditor to

pay the amount, to him the debtors should pay double the amount.

By what time such double becomes payable, has been stated by
Brhaspati 1

:
" When a surety pays on a demand (an amount) which has

b$en vouched for, after the lapse of three fortnights, that amount IS

(the debtor) i9 bound to pay " (56).

The Author mentions exceptions to the rule as to a double

payment to the surety which has been laid down (above) as a general

rule

• Yajnavalkya, Verse 57. 20

Progeny in the case of female beasts, three-fold in

the case of corn, four-fold in the case of cloth, and eightfold

in the case of liquids2
.

Mitakbhara :—Like the double, in the case of gold, the

female beasts &c. should be caused to be returned with interest 25

as declared above without regard to (the rule as to) time. As for the

verse itself3
, it has already been explained^ The purport is that

whichever limit has been laid down as the highest (increment) for

each particular thing, with that increase it should be paid at once by

the debtor to the surety who has paid (the principal), and without 30

Waiting for any particular period~~
l. Ch XL 44.

2. t. «. are allowed to a mrety who has paid the debt on account of the

principal debtor.

3. i. e, bt YtjB, v 57.

24
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Verse 67

5

10

When, however, a surety for appearance is unable, at the

appointed time, to produce the debtor, then a three fortnight’s time

should be allowed to him for finding out the debtor Then if he

produces him he should be releised1

, otherwise he should be made to

pay the amount m dispute Vide the text oE Katyayana2 "A*

for finding out an absconding debtor, time should be given to the

extent of three fortnights as the farthest hunt IE during that Um&

the surety point him out, the surety should be absolved H

(however) the surety do not point him out after the lapse of the time

(allowed), he should be made to pay the amount guaranteed. ThisW

also the rule when he (i e the debtor3
) is dead

”

The same writer

4

has also laid down^ the rule prohibiting

particular persons from becoming sureties: "Not the master, nor

an enemy, nor one holding a power from the master ; nor one under

15 restraint, nor a convict, nor even one (who is) of a doubtful character,

nor also an heir, nor a friend, nor the resident student, uor one

engaged on a commission from the king, nor also those persons who

have entered the fourths order, nor one who is not competent to pay

(the amount to) the creditor and an equal amount to the king J*s s

20 fine, nor one whose father is hviug, nor a wayward, nor one who 13

not (properly) known, Bhould be accepted as a surety guarantying

performance by himself” Sandigdhah one of a doubtful character,

Abhis'astati, t e one upon whom hangs an accusation Atyantavasina

resident students, i e students leading n celibate life and specially

25 known as Naishthika brahmachdrmah6

Here ends the law as to sureties.

Viramitiodaya

In regard to a transaction with surety, tha Author states specif

rules.

1 From Ins liability as a surety 2 Verses, 532, 533

3 See Bilambhntti
4 Katyayana Verses, 114,115,116
6 it the last of the lour stages of life according to tbe Aryon *

r*r zrsrvi ?R?W and The life of a celibate, householder, l»el0U >

and an ascetic

6 Bee Yi;fi I 60 and JIitiksLnra thereon pp 792-791
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Yajuavalkya, Verses 53, 54, 55, 56, 57.

JDdne, for payment, j e making payment bimtelf, by recovering
from the debtor and making over

Moreover, Brhaspati’ makes this clear. “Now, one saya ‘I will

prodace (this man)’ ; another esys, ‘lie is a respectable man’ ; the third 5

says, ‘I will pay the debt’; and yet another fays, *1 shall deliver the
goo Is ' (40) 11 e first two however, on a failnre (by the debtor in his

engagement) should he made to pay the amount aivanced at the time ;

the last two also, on a breach of the engagement (by the debtor), ami in
their absence, their sons al«o (41)”. 10

He who sa>s, *1 shall pro luce before yoa the man proceeded

against’ he is one kind of surety Id this way is to be connected farther

on aVo *1 shall pay’, ®o saya another; thns ja it to h» conueUeJ. In the

expression Arfyou (u ‘the first two, however’, by the nse of the word t

u

,

‘however’, il has been m heated that of tie first two kinds ol sureties, 15
Bins must not be male liable to pay. ‘On a failure’, t e , when there

occurs a discrepancy in the matter of tbe appearance or the goodness

vouched for, the poos also shall be compelled to pay This con-droction

follows from tbe conseq motial chanufl in the case mfl Xiou. Bj the
nse of the word apt, ‘a! o’ are mclndei the ..areiies for payment 20

The author of the Mitak»harfi pits th»t tbe Author farther

expounds what ha l already been atatel tefire. As a mater of Met,
however, the rule stated in the first* verse relates to sureties when
living | the vrorJ ttaragya, ‘of tbe other’, meaning of tbe one gone ahroid,

anl for a sntetv who is dead, th- rale ie stated iu the eecon 1 vere*, and 25
thas there is no repetition This is tbe principle.

Those who etooi sureties for payment, their sons shoal 1 p»y ; this
is the c nstrnction
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Among these sureties, ekachhdyd sriteshu, ‘those who are honed

jointly and severally’, dkantkasya, ‘of the creditor’, yathdrucht ,
* according

to (his) option’, m accordance as he desires, dadyuh, ‘ fihoul 1 pay *

Ekachhdyd ‘one image’, i e, having one entity m the matter ofth®

5 payment of the entire debt, under an agreement with the creditor

insisting thus ‘I shall recover from any one I choojo’, and accepted

by the sureties In this form, by the sons of the sureties also who could

be pursued for the payment, must be paid what their father was hah' 8

to pay, but without interest ; this has been Btated before. (5o).

10 The Author mentions the rule regarding repayment by the debtor

of the amount paid by the surety, pralibhdrddpita ttf, ‘which a purely

has baen made to pay &c that amount, which the ‘surety’, pratlbMhi

prakdlam, ‘publicly*, i e in the presence of witnesses, by the ktn„ audtfce

like, has been compelled to pay in regarl to the
L
creditors, that becon*®8

15 payable m double quantity by the debtors to the sureties This, moreover,

ib to be observed at the time proper for the increase by doubl-*, (5<5)

The tntereBt is to be^in to run three weeks after the pay®®0 *

made by the sureties, vide this test of Brhaspati 1 • “One wboleiog

under a cnrety obligation, pays when pres ed hs a surety (by the ere litor)>

20 after three fortnight?, that amount he is entitle 1 to receive in double

Bo also any other amount spent by the Buretv in connection with t«9

surety ship, must le paid by the debtor, as bijh Katyayana* “Wh»te»* f

has been paid by one on account of another, when
j
reused by the crel»‘° >

and proved by witnesses, that Amount the surety shoul 1 recover"*

25 Of the rule stated above &b to the doubling, the Author mention*

an exception Saaantatik1
, *to0ether with the progei y’ A wow*0'

and a beast tor ether make the compound word ‘females aud beast* *

that given by the surety together with Che progeny viz at the time Of*

trausfer, as much progeny is born, along with that the debtor shin

30 pay to the surety. This ib the meaning The war 1 j
rogeny **

indicative by implication of labour according to the orage of the *
,0,f

,
In the Mitak»hara the resting is santatih *lT^paifa,''ct,*'

‘progeny itself in the case of female beast*’. Its meaning ta that t“ * 4

ca«a of female beasts, the progeny le interest which was agreed to betwf'°

35 the debtor and the creditor, that ehouli be male over to XUetar^l^
the deb*or.

,
1 Oh- XI 44, 2 Verso 640

3 t/i ran lira and §al*pini reid Sbh'I fur cfvfi*!***

Verso 67.
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Dh&nyamitl

,

‘corn 4c where, whichever 18 the highest intetest,

there that together with the amount of lDterert should be paid to the surety,

is the collective Bense By the nee of the word eta, ‘only', is exclude!

the calculation of any more interest By the asa twice of the word eha
,

‘and also’, are added five fold in the case of corn only, and in the case of 5

tnfl.ee ( the rate of ) increase is not stated here (oV51)

S ulapani

To this the Author mentions an exception

YajSavalkya Verse 57

A woman nod a beast make up (the compound) n woman and the 10

beast debt in the f9rm of these is women and beasts Where women
slaves or she goats etc have been recovered by the creditor from the

surety there the surety should recover from the debtor the women slaves

or the she goats etc together with the progeny also Grain etc as stated

before All other things at double (57) 15

THE LAW OF PLEDGES

In a loan transaction of money, the guarantee to be offt ed to

to the creditor is two foil 1 1: a surety and a pledge As says

Nirada1 ‘ riv* guarantee to be offered to the creditor is two fold

(tie) a surety and a pledge* Of t!ieso (the law ns to) surety his 20

been dealt with Now the pledge is being described \dhl p edge,

is that which is deposited » e hypothecated

The law of by the debtor with the credito- for the sake of

pledges (creating) conG le ce for the amount borrowed

(that) is on .A (J

i

That moreover, is twu-fol I 2d

Krtakdlah a pledge with a tune limit and Akrta.kala,h, a pledge

with no time limit latch of thes* again is CuO-f 1 1 A pft Ige for

cu tody and a pk Ige for use As siys Niridi1 A
r
lfdnt is

thit which i« dej>o itod an 1 is known to b- of two kinds, one for

(the re Icmption of) which a time limit is fix*. 1 an 1 the (other) 30

which i“ to l>e relumed until pavin'iit’ Again it ts »ail to lx two-

I Zu I ilf

* I l*t Dr Jolly that Tbs t to win J» » t tic I* gWcft

(aUitnyiU ) I* callcJ a pi <I0e
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fold
;
a pledge for mere custody, and a pledge for enjoyment At

the period fixed* 1 e at the time of the loan

Kinds of pledges it se!f e q (with the word) at such and «uch a

time e q at the lllnmm ti »n festival—this pledget*

5 to be redeemed by mei otherwise it will become yours. At the time

thus appointed (it is) to be taken away, r e to be taken near ^ hun 5°

other word*-to be redeemed Deyam,

'

what n to b° given ,
ine*n»

(the act of) giviog Until pay ra°nt *
» diad let/am, means withou

prejudice to the Dciiam Udyalah ,
means fixe

10 * Pack 39 1 e appointed YauiddtyodycUcih, ‘fixed unti

payment’ means the tun*1 for which >3 * ®

mtervilfor the repayment of the borrowed apiount, 1 c for w "C^

the tiraa Ins not been fixed For tafe custody 1 e for bc ltl o

preserved
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the time fixed, that with a time limit hpaes ’ the lapse of both Linda

of pledges limited in time- uz for safe custody and for en]0) ment
has been laid down The ibsence of a lapse of a pledge without a

time linut has beeu stated in the te^t ‘ a usufructuary pledge does

not pensh ” Therefore by ‘the rule of the remainder the text 5
viz :

1 A pledge would kps * &e " comes to be in reference to the

pledge for safe custody, and not to one having a time limit

When a lapse occurs whether on acc mnt of the transgression

of the rule of doubling or b) the riolatio i of the condition ns to the time

fixed (by the parties), a fourteen da} 'a waiting tune should be 10

observed—nefe the text of Brhaspati* uz “ When gold is doubled

or the stipulated
j erujfi has elapsed, the creditor becomes the owner

of the pledge after waiting for twice even da) a Dunug this period

the debtor may redeem the pledge by paying the amount ’

It may be said ' it is improper to say that a pledge shall lapse 1

5

m the ab euce of circumstances such as gift sale <tc- which (would)

cau«e a cessation of the debtor’s ownership, as aUo in the ab ence oE

circumstances which would create the creditor’s ownership such as

acceptance, purchase &c
,

and also because there would b,j a

disagreement with the text of MaJlll* tic ‘ Nor, moreover, can there 20

be a transfer or safe of a pledge on account of length of tune *

Kalnsamrodkn—4

Accumulation on account of tune '—{ the pledge )

standing over for a long time On account of the KAlasamrodha

« e the debt remaining over for a long time, tlerc cannot le a

transfer (na ni«argosti) of a pledge, i <r there cmnot b* b)pothecation 25

With another, nor afco a sale <na chs vikrayahj Thus from the

prohibition ugnjnst hypothecation or aile (of a pledge) an absence

of ownership of the creditor is deduced (To this) the answer is

Even the act ot pledging it elt is considered as a circurasunct,

altl ough coupled with a contingent condition, creating th* creditor's 39

ownership The acc (it mix of a pledge «No is well known in the

world as a circumstance, a] o con; led with a con'mgenej, creating

the creditor's ownership to when the amount becjm»*< double 1,

and al o when the appointed tune hai arrived, the right o* p»vmg

1 • * iUC»it»!f#l »,ne i* t Ci XI i'

3 Ch MU U3
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the amount becomes entirely extinct, and therefore under the

present text1 there occurs an entire c’ssation of the debtor’s right of

ownership and the ownership of the creditor becomes ab«olite

Nor moreover is there a conflict1 with the text of Manu2 For

5 the text Nor, moreover, cm there be a transfer or sale of a ped_,e

on account of length of time has b°en stated after introducing a

pledge for enjoyment thus Nor, ho vever cm he get intere t on

the loan when the pledge is for Use * And tnere being a prohib tioo

against hypothec.it on or sale in the case of a pledge for use and

10 enjoyment, the ere htor cannot acquire ownership Here al o it has

been said, viz “one for enjoyment of profits do s not lapse

In the case of a pledge for custody, however, ManU3 ha»

stated (the rule) separately “ A pledge (for custody only) must not

be med bv force (ind) one (s')) using it shall forfeit the interest

lo Here also it will ba said hereiftei 4 There shall be no interest if a

p edge fir safe custody is used ’ The text * A pledge whin doubled

lap ea has been stated with reference to n pledge for custody

Thus everything is without a contradiction

Viramitrodaya

20 * Fvery month IQ the case of a
j
Ied^e ', so has been stated' • t^ er

id regard to plelges, the Anti or states special rules upto the end

the chapter

Yaijjavalkya Verso 58

There, a pledge is of fonr kinds, as liflferentjate 11 v the several ele»

2o raenl’e of character km i, time limit an 1 form So also Brhaspati*
**

plejge is termed landhi, aol is declared to he of four Boris ,
niovall* or

immovable , to he kept only, or to be used , to be re1ea«el at anv time

or limited as to time , stated in writing or etip dated (orally) l>efcr#

• witno'S's” By reason of its 1 e ng indicate 1 a» to its fonr foil natof®

50 ly regarl to its cb racter, etc , such *s the fonr kin Is inch as movable

immovable, etc, and tbns of fo ir kiols ‘Stated in writing %
lav| k an evitentiary * iptort^strooger than witnesee s Oth«r t*&

.

1 * # of \4jt avtlkya

*
*V HI US* * lie on* referred to shore

2 Ch Mil HI 4 X tjte 69 farther

* Ver»* 37 aUsia see p 7C3 1 it « Ch XI 17
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howorei, are to be interpreted as not to contradict this, this is m
abort the import.

If after the principal amount has become doubled it is not redeemed
by the debtor, then the right of the debtor lapses Kalakrtah

,
* that with

a time limit % 1 1 ,
one for which a period has b°en fixed, » e ‘if by each 6

aud such a date the pledge is not redeemed by me then it l ecomes your

property by right of ownership', thn3 with a time limit agreed upon.

A pledge to be used or for custody only of this eort , K&le, ‘ at the time

«.« , at the time fixed in that manner, npon the debtor not making the

payment back of the debt, nasyit, 4 shall lapse % t e , will he removed out lo

of the ownership of the debtor This is the meaning according to the

Mitak'hara and others.

The revered Author of the Batnakara, however, maintains that

this text is to be differently interpreted as id the cise of transactions—

each as regarding bronze, etc ,
where no agreement was made, there, la

without the consent of the debtor, dealing with the property as his own
by the creditor is not seen generally That interpretation is thu« where

the debtor himself stipulates by a declaration thn*, ‘ When the amount
becomes doubled and £ do not redeem the pledge, then this (pledged

article) will indeed be yours then after the amount has become doubled -0

and no redemption has taken place, tbo right of the debtor becomes

extinct Here the reason is Kdlabrtah, * with a time-limit '—where a

time has been fixed at which one’s ownership will become extinct and the

right of ownership of the creditor will spring up—such a pledge becomes

lapied by the time fixed. ->

A pledge with possession for the enjoyment of the frnit, however

where no time is fixed, dees not lapse even hr thousand years

‘When it becomes doable, it has to he redeemed by me* with snch an
agreement finally made where a pledge was depo itel by the owner, i e ,

a pledge for custody, each a pledge, when the amount has b«come 1)

doubled and is not redeemej, laps-s Doable is indicative of the highest

limit of the increase
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indicative by implication of a particular period of time. Such an

interpretation, moreover, appears to be better.

In regard to the expression prana&yet, ‘lapBeB’, Brhaspati* states

a special rule: “When the time (for payment) has paesed, and interest

5 has ceased, the creditor shall become the owner of the pledge ;
bnt before

ten days have elapsed, the debtor is eutitled to redeem it”. Vyasa

“When gold has become doubled on account of the completion of the tun®

in the stipulated period, the creditor becomes the owner of the pledg®>

after waiting, however, for two weeks. ” Here the decision is to be

10 reached according as the debtor is well placed or is not well-placed, (°8)

S'ulapani
A t

Yajfiavalkya, Verse 58.

After the amount has become doubled if the pledge is not redeemed

by the debtor, then it lapses e g. it becomes the property of the person

15 advancing the amount If a period of time has been stipulated y

himself, then when that is reached, it lapses. Vyasa states a special rule

.

“ After gold has become doubled, by the completion of the interval UD er

the stipulated period, the creditor becomes the owner of the pledge, aft® 1

waiting, however, for three weeks ; during this interval, the debtor may

20 redeem the pledge by paying the amount”. (58),

Yajiiavalkyu, Verse 59.

There shall be no interest if a pledge for custody b®

used, or one for use be damaged. If a pledge is spoile

or destroyed it shall be paid, unless it be by the &c

of God or the King.

Mitaksharat-Moreover, gopyadheh, of a pledge for custody*

eg. a copper pan, there shall be no interest m

* Page 40. case oE any use ( made thereof ). AlthoQo

the use be slight, even a large (amount c

interest would be forfeited, as there is a breach of contract

w here the pledge is for possession and use, and the object
.

enjoyment, such as a bull or a copper pan, which is pledged

interest is damaged t e. has been rendered unfit for (being dealt w
in) any transaction, there is no interest. This is the conte*^

1 Ch. St. 25.
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J

Mltlk?harJ—A pledge for u*e. gQsj

A pledge which has been spoiled, mshtah, i. e., has undergone
deterioration e. g. a copper pot &c. on account of a hole or on account

of its being broken &c. should be made as (it was) before and
returned. Here a pledge for custody, if damaged, should be returned

after it is restored to its former condition. And if it is used also, 5

even the interest shall be forfeited.

A pledge for use if spoiled should be made as (it was) before

and (then) returned. If it carries interest, the interest should be

given up. When it is destroyed i. e., has perished entirely, such a

one also should be paid by paying the price. By paying it, he gets 10

the amount with interest. When he does not pay then (even) the

principal amount lapses. Vide the text of Narada* :—" If it is

destroyed, the principal lapses unless the loss is caused by fate

or the king. ” Unless it be by fate ( superior force ) or the king

,

fate, Dalvam, t. e , fire, water, and generally any misfortune &c. 15

Unless it be without the loss caused by superior force and also by the

king when it is without any fault on his part. In case where the

destruction is caused by fate or the king, the original principal

with interest or a fresh pledge should be given by the debtor. As
is said :

* When land is washed off by a Btream, and also when it is 20

taken away by the king, another pledge should be given, or the

amount paid to the creditor.
’* Here * washed off by a stream

'

is

indicative of consequences of a vis major.

,
Viramitrodaya

YajSavalkya, Verse 59. 25

Gopyddheh, ‘of a pledge for custody', Bach as copper, silver »lc.

upabhoge, on being used', even though very smalt, zpddhih, ‘interest’,

although large, no, ‘does not' accrue, by reason of the transgression of

the contract. Similarly, sopah&re, ‘in the case of one for nse' e.g., in the •

case of a cow ic., where the consideration take* the lorm ol enjoyment 30

and use, lathi ASpite, ‘is so damaged’, ». e. has been rendered unfit

for (being dealt with in) any transaction, for that pledge there would be

no interest.

JTafhto, ‘spoiled’, by being broken or otherwise, has become

entirely nnfit for (being nsed in) any transaction whatsoever, rInstils, 35

l. Ch. X. ISC.
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r Tdjnavalkgi

[
Vtrie 50

'destroyed entirely ’ t e ,
reduced to destruction—by the uae of the

cka, ‘also’, carried away by thieves—by the creditor, the pledge, deya

‘should be paid’, to the debtor.

The expression ‘excepting when it is due to a calamity caused by

5 fate or the king’ is connected with the words ‘damaged’ a“d a

other expressions Its import is
—

‘ due to the fault of the creditor’.
J

the Jtise of the word atha, ‘or’, stated before the word ‘damaged

,

the Expression ‘ unleeB caused by fate or the king’ is several y

connected with the two.

10 If, however, he does not give, then the principal amount become*

a forfeit vide the text of Narada’ “ If it has been lost, the princip*

is forfeited, provided the loss was not caused by an unseen force o:

the king ” c

Where, however, as compared with the loan advanced, very

valuable jewels, etc ,
had baen pledged and is either damaged or

destroyel, there whatever in excess the value of the amount advance^

may be, that the creditor should pay to the debtor, vide the text o

Rrhasnati* “If 0,1 account of its being used, a pledge is readere

worthless, the principal (itself) is lost , if a very valuable pledge «

oiled in that case he must satisfy the debtor ’’, and also vide the «
9

f Vva'sa
* Through the fault of the pawnee, if a pledge consisting

0
^ , Qr t jje ijke be lost, the debt together with the interest is accoan e

fo°r and the creditor is compelled to pay the value of the pledge
”

The text of Manu* “ The fool, who, without the permission «

the owner puts the pledge to use, shall remit half the amount of M>“r

_ compensation for the use is to be used in reference by pledg

a3 ^
f tViin^s like a slave and the like, where nse is anticipated

for use o
, ° we70r> the loss ot the entire amount of interest has b0flD

stated by\he Author’, and thus there is no conQict (59)

30

S ulapaoi

Tajfiavalkya Verse 59

. -n1atndv such as cloth ornaments etc ,
or one for

A. pledge for
unfit for (being used in) any trai l

]y
.

such as a cow etc
force or the king , or where it is on

except in cases of 6 P
deformedj should be restored totheple^e__

destroyed ITThxTTo '

i Oh-I 126

3 Ch VIII 151
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it was in the original So Brhaspati 1
*If a pledge be destroyed by a fatal

accident or by an act of the king the debtor shall be required either to
deliver another pledge or to pay the debt (59)

Yajfiavalkya, Verse 60

The (contract of) pledge is established by the (proof 5
of its) acceptance ( by the creditor) If it suffers

deterioration even when carefully kept, another must
be substituted, or the creditor must receive the amount
(due to him)

Mitakshara —Moreover, adheh, ofa pledge, * e , of the one 10

for use as well as that for custody , SWlkaranat
ProoE oE a by ( the proof of its) acceptance, t e nse, Siddhih,

Pledge proof

\

of its acceptance and not merely by

witnesses, and writing, nor by (the proof of)

mere intention As says Narada i “ Ad hi is said to be of two kinds, ! 5

viz , (of) movables os well as (of) immovables Both of these will

be deemed to be established if there is possession, not otherwise
”

And the result of this is
* In the cas» of a pledge gift, or sale proof

of a prior transaction is however strongei 3 ”* e, in transactions

which have been completed by acceptance, evidence of a prior one is 20

stronger, while the one in which there is no acceptance will not

have force even though it be prior And if snch a pledge, even

while it is being carefully protected in coarse of time, suffers

asaratam, deterioration, » e becomes insufficient (as a security)

for (the payment of) tbe original principal and interest even though 25

not changed (in form), then either another pledge should be offered,

or the amount of the debt be paid to the creditor

1 Ch XI 21 Ilere apparently this text I* cited in amplification

of the exception to indicate the procedure where the ion or deterioration take*

place under an act of God or of the king thai pointing to the dehor*

t

liability
*

to replace the pledge and not the creditor t dety, which fr the principal point In

the role alrened in the above verse of YijBsvalkya.

S See Yejfi II S3 above, p 718 above

cxcepting/jt# or eo order of the king

—It any nueeeo soperior fore# diffcalt to withstand or counter with

—state* t, an illustration—‘carried array by thieves’, Dr Jolly

translates it as ‘fate’ cf y»rada Ch I 1*6

Z Oh L 139
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[_
Verse SO

By Baying
u deterioration even though carefully kept ” it

hag been indicated that the pledge should be carefully kept by the

creditor

Viramitrodaya

5 Yajnavalkaya, Verse 60

A dheh
, ‘of a pledge swiAarandC

,
* by the acceptance each »fl

of a pledge for custody by delivering it over, and of a pledge for use, by

enjoyment, 3iddih, *19 the establishment and not merely by the

writing and other means, vide the text of Narada

1

• “ A pledge,

10 however, haB been declared to be of two kinds, viz
,

(of) movables a*

well aa (of) immovables. Both of these will be deemed to be established

if there Is possession, not otherwise "

By this, in the text1 “ In the case of a pledge, a gift, or a sale,

etc., the prior alone has preponderance”. Proof of possession is stronger,

15 and the conclusion that is deduced is that a prior one without possession,

however, although prior is not stronger.

Such a pledge, however, rahhyamdnopi, ‘ even while carefully

protected’, if it Buffers deterioration {n course of time, then another pledge

Bhonld be placed by the debtor, or the amount of the debt shooed b®

U0 paid to the creditor. The word Apt, 1 even has the sense of opposition

Id the case of the cow and the like, if it be lost, by a fatal accident, the

principal becomes lost. Here also the usage of the caste alone is the

authority. (61),

S ulapam

25 Yajnavalkya, Verse 60

Adheh ‘of a pledge* siddkih
,

* the establishment * is by^ the

acceptance t e by possession and not by mere intention So Vya8*

"A pledge is said to be of two kinds viz ( of ) movables as well as ( of 1

* Immovables Both of these shall be deemed to be established if there is

30 possession, not otherwise’ (60).

The Author mentions an exception to the rule*
" A

lapsea if doubled Ac. ’’

1 Oh I 139 2 Y*]H II 23 Bee above p 71 8

3 Tho same verse is a'tigntd to Narada, where it u found *t

Qh- 139
4. YijB II 58 (above)
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Yajnavalkya, Verse 61.

In the case of a debt contracted on a Charitra
pledge, the amonfc must be paid with interest, and in

the case of a debt contracted on a chattel delivered as an
earnest, he shall pay twofold. 5

Mitakshara :—Charitram, conduct *. e. good conduct.

Pledge by a charitra ia a Charitra pledge.

Exception to Upon (the strength of) that whatever amount
the rale that ‘a has been borrowed aDd kept for self or given

pledge lapses to another. This is the purport. Belying upon 10

when the debt tlje good faith of the creditor where a- thing,

ia doubled. * even though very valuable, has been made over

by the debtor to the creditor, and only a small

amount is borrowed, or, where, relying upon the good faith of the

debtor, the creditor has advanced a large amount to the debtor even 1

5

after taking a pledge of a small value, that amount the king should

cause to be paid with interest. The purport is this: A pledge of

this sort does not lapse even though the amount is doubled, on the

other hand the amount only should be paid (to the extent of the)

double. 20

Similarly, Satyankarakrtam. Kdra (an act) is the same

thing as) Karana (making)1
. The affix Ohail ( vu ) is used here to

denote action. ( wn Bhtiva ). The making of truth is Satyankdrah.

The augment gn( mum ) is used under the rule of grammar (6-3. 70)

“ gn is the augment of and when the word ^ follows. *' 25

That which is made by means of a Satyankdra is a Satyankdrakrla.

This is the meaning intended. When even at the time of offering the

pledge itself ft was agreed thusm "even when the debt fs cfoah/ed,

1 am to pay the doable amount only, and the pledge is not to lapse "

then the double should be caused to be paid. 30

9Page 41.

Another meaning (is this)' Where Charitra itself is the

pledge it is called a charitra bandhaka. By the word Charitra

1. i. *. the ottt wh Iclt U th« expreftion of action. It ated Id the it/itract

itnie. i* tho nmt »«
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£

Yd;haval^ya

ia expressed that unseen* virtue known as flptirva, which is born of a

bath in the Ganges or of (the parformance of) the Agntholra 2
.

Where that (i e. the Chantra ) itself is pledged and money

is received, then the doubled amount itself is to be returned, but

o there is no lapse of the pledge

While discussing the pledge, another (kind of loan) is being

described satyankarakr tamitl. Whatever a thing, such as a ring

&c has beea placed m the hands of another with a view to complete

the agreement of sale and purchase, the doable of that thing should

10 be paid if the agreement is broken Even there, if the person by

whom the ring &c is deposited himself breaks the contract, he should

give the thing itself, If the other party commits a breach of the

contract, then a double of the ring &c itself should be returned

Viramitrodaya

16 Yajiiavalkya, Verse 61

Charttrem, ‘by charitra,' by good conduct, bandhakam Arlam, ‘taken

ftB a pledge’, « e., by the creditor accepted to himself a thing of gre®

value, or of a value less than the Iosd, there the king or the like should

compel the debtor to pay the amount together with interest When the

20 amount becomes doubled, the pledge lapses.

CAarilra, t e , religious merit, where has been maie (the subject of)

a pledge, there the obligation as a debt, of the religious merit does no*

become extinct, but the money must be caused to be paid together wit*1

the interest. This is the meamug.

2o Saiyank6.ro—“even when the amount has doubled itrielf, the pledg®

will not become youra, but on the other hand 1 am liable to pay th fl

doubled amount itself”—under each an agreement when an article i*

< 1 Mark this term 31^ is sometimes expressed as It is tb*t

unseen virtue which is a relation supenndneed, not before possessed, nn(o £®

but efficacious to connect tho c nsequenie wi h Us past and remote esuae ®n

to bring about at a distant period or in another world tho relative effect

All the Vcilic injunctions laying down the performance of ceremon*®*

and rituals which do not bear any direct tangible /suit donve force Irota th*,r

capacity to create this stjs

2 sriirffl 1* the initiation and maintenance of the sacred fire W
offering oblations to It This is of two kinds PtoT-Ordinary, and wrim-occasio^

1
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—

R<der»j)hon ofa jzltdge

pledged ; Dwigumm pratid&payet, 4be mast be made to pay the double’

;

i.e.t otherwise the pledge lapses. The Sampradayikas, however, construe

it that this has been elated by the Author iu regard to a position

which ‘arises when for the purpose of facilitating the arrangement
regarding a transaction of a gi*t or a 6aie, an article such as a ring Ac.
hag been made over into the haude of the seller, and the seller has

exceeded the Hants of the arrangement, he Bbould pay to the buyer the

doable. If, however, the transgression is made by the buyer himself,

then he also should pay double the amount to the seller. (Ql)

S'ulapani 10

Yajnavalkya, Verse 61

Ohantruam,
1
religious merit’, such as the maintenance of the

perpetual fire aqnikctra, a hath In the Ganges etc—by pledging that itselt

what has been borrowed, that must bo paid bacl: with interest

Where a pledge of small value with the undertaking “Truly I shall 15

redeem this ” has been given, that in tbo long period is to bo paid bach

double, and must not be sold by the creditor. This is the meaning

Chartlnibandham is tbo reading by Visvarupa (61)

Yajnavalkya, Vorso 62.

A pledge should be restored to the debtor when he 50

come3 to redeem it, otherwise the creditor would be

(liable as) a thief. If the creditor be not available, the

debtor may pay the amount to_(a membor of) his family

and take back his pledge.

Mitakshara:—Moreover, upasthitasya, of one tcho ha* 25

come for redeeming big pledge by laying the

Kedemption amount, adhinnoktawyah, the pledge should

of n pledge. redored, by the creditor, nnd it should »

not be detained out of a gued for interest.

Anyatha, etheririv, i. e. if it i* not restored, being ju»t in the 30

position of Stenah, a thief, be would bo punishable like a thief.

When, however, the creditor is cb«et.t. after placirg the dhanam,
amount, together with interest kulc, in the family, i. in tl*r

hand* of his relatives, tbo debtor should take bsck his own pl**dge.



o*»9 MlUkshara

—

ftula uhen the creditor or debtor a attenl
[
y4/»<wotfy«

LF«r«* 62, S3.

S'ulapani.

Yajnavalkya, Verse 62

To a debtor who has come to ledeem the pledge, after taking the

amount together with interest the creditor should release the pledge,

5 otherwise he would be regarded as a thief

If the person who had accepted the pledge be not available, the

amount should be placed t e deposited in his family, and he should get

back the pledge (62).

If, however, the creditor be absent and there are no relatives

10 of hia (who are ready) to take the amount, or when the creditor is

absent and the debtor wishes to pay the amount by selling the

pledge, then (the question would be) what should be done ?

(Anticipating this) the Author says

Yajnavalkya, Verse 63 (1).

15 Or appraised at its value at that time the pledge

will remain there without interest.

Mltakshara :—Tatkaleti, after ascertaining the val#

which the pledge had at that time, he may deposit the pledge even

tatra, there, t. e. with the creditor, without interest ;
it does not carry

20 interest thereafter, till the creditor restores the pledge after taking

the amount or cause to be paid to the debtor an amount equal to

its value

When it was settled at the time of (advancing) the loan that

' even if the debt were doubled, a double amount only should be

25 taken, and the pledge should not lapse ’, then when the debt >s

doubled and the debtor is not near (the question would be) what

* should the creditor do ? Anticipating this, the Author says

Yajnavalkya, Verse 63 (2).

(Or the creditor) may sell (the pledge) in the

30 presence of witnesses even without (the presence of) the

debtor.

Mitakshara:—dharanikat vina, ucithout the debtor

i. e when the debtor is not present, the creditor should recover the
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amount after viknya, selling the pledge in the presence of witnesses

and sIbo of his relatives.

The word W&, or, is intended to lay down th^ rule of

distribution in the optional1 case that would arise It is m this

way When it has not been agreed at the time ot (advancing) the 5

loan that ' even if the debt were doubled, the amount only should

be taken and the pledge should not lapse, ’ then under the text2 1
a

pledge shall lapse when doubled &c ’the pledge shall lapse In the

case of (an express) contract, however, the rule laid down here

(should be followed) 10

Viramitrodaya
*
Yajuavalkya, Verses 62 & 63

To a debtor who has come for paying off the amoant and redeem

the pledge Adhth , ‘the pledge’, moktavyah, ‘should be released by the

creditor, to the debtor, anyathA, otherwise, through covetousness for 16

interest, if it is not released, the creditor, ta atenah ‘atbief’.ie,

becomes liable to be punished like a thief This role as to obstructive

non-release is to be understood as he has the power* The general

exception ciz “nnless it is caused by superior force or the king’ holds

everywhere where it is fit to be applied 20

Prayojaks, * the creditor * t e , the one who advanced the loan,

asati, ‘be not available’, f e , be dead, or has gone ab oad, or has become

an ascetic , hule, * in the family i«, atnoDg those who are entitled to

take tbe assets of the crelitor, in the order commencing with ‘ the bods

and the rest’, dhanam

,

‘the amoant ’, together with interest, nyatya, .a

‘having taken’, i e , having deposited, his own ‘pledge he should get back',

Adhim Apnuyat (62)

If, however, there is none whatsoever competent to take the assets

of the creditor who has gone abroad, then as evaluated at that time,

the pledge ehall remain tatra, ‘there*, i e , in the honse of tbe creditor 20

advancing the loaD, without (carrying) interest The meaning Is, that •

when tbe money Is not accepted owing to the fault of the creditor after

that time interest will not run

DMranako,
1 the debtor ’, at the time fixed for the redemption of

the pledge, is not near at hand, then tbe creditor, should sell the pledge S3

1 Bee note 4 on pp 7QS-709 abave 2 Verie 59

3 * • it applies irben the creditor taking adrar It pe of Us petition

tp dictate relate* tbe delivery back.
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in the presence of witnesses. The rule is, that in such a case after

taking (back) his own amount, the balance he should deliver over to

the king. By the use of the word apt, ‘ even are included those who

are entitled to the estate of the debtor. (62, 63).

5 S'ulapani.

Yajnavalkya, Verse 63.

If the pledge is, on any account, not given (back) to the debtor,

then being assessed for its value at that time, it shall remain at that, at

10 the house of the taker of the pledge.

When however, dhdranalco, ‘the creator of the pledge’ is not

available, then after selling it, the creditor may tal^e his own amount, and

pass over (the remainder) to the king. (63)

Yajnavalkya, Verse 64.

15 When, however, a debt under a transaction of

pledge has become doubled (by the accumulation of interest),

then the pledge shall be returned after double the

principal amount has been received (by the creditor) from

the profits.

20 Mitakshara Yada, when, the amount advanced*

dwigunibhutam, has become doubled, tada,

The Autbormen- then, tadutpanne, from the profit, i. e., froC1

tioDS a special case the receipts derived from the pledge, tadadh&U,

of a usufructuary after the pledge was made and when dwig^De »

25 pledge. a double , has been pravishte, received, by the

creditor, the pledge should be restored fay

creditor. Or if the debt has become doubled without possession

#
( being transferred ) either on account of an agreement at ****

beginning that * when the pledge is delivered and the debt has been

30 doubled you should restore the pledge’, or on account of soma other

reason the amount has become doubled, then, after the pledge bss

been made over to the creditor for enjoyment, it should be restored

when the profits recovered from it make up the doubled amount- If

more be enjoyed, that too should be restored. This text is intended

35 to lay down the rule that a pledge is to be enjoyed only for p®y,0S
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iff entirely the original loan together with interest. It ia called in

>opular language a ' Ksha-yadhi, a pledge where the liability is

Himinished.1

Where, however, it wag agreed that possession of the pledge

was intended only for (securing) the interest, 5
* Page 42. there even jf the amount has increased more

than the double, the pledge will be used

only until the payment of the original loan. This very thing has

been made clear by Brhaspa.ti : “ The debtor shall get back the

usufrncuary pledge the time for which has been matured or after 30

paying off the principal amount ; iE it has exceeded, then the creditor

does not get the ambunt The debtor also will not get back the

pledge except with mutual consent.” The meaning of this text ia

this: That wherein the profits are to Tie enjoyed is called a

usufructuory mortgage or pledge. That moreover is twofold, that 15

which ia intended to pay off the original principal together with the

interest, and the one to pay off interest simply* • Of these also, in the

case of a mortgage which is intended to pay off the original principal

and the interest, the debtor shall get back the pledge when the

time for (payment of) it becomes matured (Purnakalam), i.e., when the 20

original amount together with the principal has been received by the

creditor, then the debtor shall get back the pledge. Id the case of

the pledge winch is intended for reduction of the interest only, the

debtor shall get it back after paying off the principal amount.

S&m'aha is the same as sama (equal), »e., equal to the original 25

principal. The (same) Author mentions an exception to this : ‘ if it

has exceeded .without mutual consent’, ft, i*c. the pledge, has

'exceeded, ie. has transgressed the limit, ie. if the
,
profits have

exceeded even the interest, then th* creditor itill not get the ^ amount

.

The creditor does not get the principal amount, i.e the debtor shall get 30
*

hack the pledge even without paying the original amount advanced.

If, however, the pledge has not been exceeded, and is eTen

insufficient for (paying off) the interest, then even after paying off

the principal, the debtor will not get back the pledge, but will get it

only after paying away the balance of interest. Again the (fame) 35

J. Cf the rjJum ot Fnpluh IxjoStr.
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Author mentions en exception to both these rules The test
*
if it

has exceeded, &c *
has been mentioned as applying in the absence of

a mutual agreement between the creditor and the debtor. With

mutual consent, however, even i£ the pledge be exceeded, the creditor

5 may enjoy it until the original principal ts paid, and also (on the

other hand) even if it be insufficient, the debtor gets it back by tftf

payment of the original principal only.

Here ends the Chapter on the Recovery of Debts

Viramitrodaya

10 The Author states a special rule m tht case of a pledge with

possession.

Yajiiavalbya, Verso 64

If Rnam ddhau, * a debt under a pledge’, on account of enjoyment,

dmguniiMtam, 1 has become doubled % then when the amount

1*) doubled baa passed to him, the pledge should be released by tb#

creditor. This is the meaning

This is what is called a Kshat/dd/ii ‘a Belf-effacing pledge ’ Thi*i

moreover, would be so when it has been so agreed upon by the creditor#

as it is based on the same principle as the text of VuhnU1 tiz *

20 if the maximum amount of interest is paid, the mortgaged article#

is immovable (shall not be returned), uulesB there be an agreement to

that effect.” «

One who is afraid of an illegality, should release the pledgej ride

this text of Brhaspati* "Where the nse of a pledge (ib contioofd;

go after twice the principal has been realised, ( receipt ) of the compos

interest and the exaction of the principal am! interest, that is

osnry, and ia reprehensible ”

It is also said that except nnder a special agreement it does cot

carry interest, (64)

30 Here ends, in the commentary on YAjfiavalkja,

The Chapter on ths Recovery of Debts.

1 Cb.VI 7 2 Oh XL 12
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Veritt 61-65 J

Mltikfhari—The tipanvdhi and tht JViUkejxi ‘ 837

S'filapani.

Yajfiavalkya, Verse 64.

“When the profits of this reach double the qusntity of the amount,

my pledge is to be released ”, thus saying when a pledge is offered, then

when from its income double the amount (advanced) has been realised,

then the pledge is to be released and not to be enjoyed. (61)

Chapter IV.

T_aE LAW OF DEPOSITS.

Yajnavalkya, Verse 65.

Property which being placed in a box is delivered

into the hands of another without being described, is called

a deposit ;
(and it) should be returned in the same condi-

tion (in which it was when delivered).

Mitakshara :—A thing which holds the things deposited,

being different from it, ib a Vasana, box, a

ITpanidhi receptacle, e.g., a Karanda, &c. dravyam;

described. property, wasanastha, iehich is placed in it,

the particulars as to the quality and the ijuantity

ot which anakhyaya, IS udthoul leing desmbed i. e. mentioned,

and (alter it is) sealed, arpyate, is delivered, in confidence for safe

preservation, anyasya haste, in He band of another, that property

is called, aupanidhikam, depoeiled property. As say.Harada:

"That (property) which being under a seal ,s deposits I without

heinv counted or known, should be known as an npamdhl

;

while it is known as nikshopa where it is counted.

Pratidoyam tathalva tat, should be relumed in the earn

condition. The pereon will, whom it has been deposited, .Lonld

return i.e. restore it back to the depositor in the ssme cond.Uon in

which it was delivered bcarimr the teals tn before.

10

15

20
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S'filapani

Yajuavalkya, Verse 65.

V&zanam g receptacle ’ to hold the deposit, such as a casket etc,

placed there without detailing its form, number etc.,- what is deposited in

5 another’s hand, that is aupamdhtkam, * deposited property’. That, tathaiva,

‘ as it wa8\ *. c. marked with the seals etc. should be returned. (65)

The author mentions an exception to the rule as to restoration

Yajiiavalkya, Verse 66 (1).

That, however, which has been carried away by

10 (an act of) the king', Providence, or thieves shall not be

caused to be restored. ______
Mitakshara :—Tam, that, deposit, which was carried away

rajiia daivena, by (an act of) the king or by

An exception to Providence e. g. by floods &c. or by- thhitft

15 tbe rule as to res- taskaraih, and has (thus) perished, na dapy^lb

toratiou of an he shall rioi
1 he compelled to restore. Of him with

vpantdhi. whom it was deposited, viz. the creditor, the

property lost beiDg that of the real ovraer
2 him"

self, provided it (s. e.
f
the loss) was not brought about3 by fraud Ab

20 say 8 Narada4 :
—“IE a deposit is lost, together with the property 0

the depositary, the loss shall be the depositor's, ' The same rule snail

obtain, if the loss has been caused by fate or by, the king,' unless tbe

depositary should have acted fraudulently.”
*

1. Bee also K6ty&yana Verse 694. ' 3

2. The word DJianin here ‘stands for the debtor "who is there®!

owner of the thing deposited; The meaning Js that if a loss 'take£_ place nnde r

the conditions specified the loss is that of the depositor and ppt pf _tho deposit®*

Cf. a. 163 of the Indian Contract Act. r
, r

4 <

3. ,
Mark the expression— If it were the object of the Antbcr

simply to 1 indicate direct frand on the part of the bailee the «spr« !1°n

0 would havB snfficed JBnt the suffix is purposely need with •

view to cover the case not only of direct fraud bnt of any fraud wh«tk® r

direct or indirect to which the creditor was a privy.

4 Cfa. II. 9.



839tdjnaa > Lga Mlllk*«ri & S ulapini-An exception to the rule

Verses 66-e7 J

The Aathour mentions an exception to the above rule

Yajnavalkya, Verse 66 (2).

When, however, the loss occurs alter demand and

non payment* the depositary should be fined and compelled

to pay an (amount) equal (to the deposit) 5

Mltakihara —When, marglte, demanded, by the owner

if he do not pay, then after that time, even if

* Page -.3 bhresho, the i. e the destruction occurs on

account of the king &c, the bailee should be

made to pay to the owner the amount as determined by (the value 10

of) the original, as also to the king an equal fine

S ulapani 66

Yajnavalkya Verse 66

If when demanded and not delivered. Its V.re?/to, 'loss’, t <•

destruction takes place, then he should be made to pay. and also a fine

the kins should take for himself If it is lost owing to the fault of the
tno king sno

hailment then he himself must pay, as

says Kdtyaya n
a'^

' By whosesoever fault Is tbs property lost or is token

away, he must be oompelted to make good that amount together with

interest excepting when caused by fate or the king (66)

Tne Author mentions a penalty for (wrongful) appropriation

Yajnavalkya, Verse 67 (1)

If ho (1 o the bailee) of his own will,’ makes a living

he shall be 'punished, and also made to pay it with the

mcreaso. „

Mitakshara -He who, swechchchaya of hts oirn mil

, e without the remission of the owner) ajlvatl mate, a lm„ ,j_e_

Atp
-
4. 1 so ,5, 1 , a a. ir"“> " •t"" 1 '1 ^

3 law It. a*, of a Hang d.po.U.d

,1 O i.l.twl Art.. CBeaJ«llini*»I>k IV 1 C ) la Fngli.t law

owner of hi. propertv ^ Ibo dopant

4 , t without con ..tit or p«mu«noa of tjeb.Uor

27

25
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(.
Verse 67.

appropriates or deals with it by lending (at interest) with a view to

(make) a profit (out oE) the money 1 deposited, should be fined having

regard to the extent of the appropriation and also of the profit (made

by him); and he should also dapyah, be made to restore, the deposit

5 sodayam, together with the increase, i.e. in the case of an appropriation,

together with interest, and in the case of a loan advanced, together

with the gains realised (in the transaction). The (special) rule of

interest (in such cases) has been stated by Kafcyayana2
,

:
“A deposit,

the balance of interest, (an article) sold, and (the price of) a thing

10 purchased, if not paid on demand shall bear interest at five per cent.

This rule moreover, is to be observed where there has been (complete)

appropriation. In case, however, where it isi lost on account of

neglect or ignorance, the same (Author) has mentioned3
a special rule

viz.
4—" Where the deposit has been appropriated and used up, h«

15 should be made to pay (it back together) with interast and an equal

amount if neglected ; where it (the deposit) has been lost on account

of ignorance, be should be made to pay a little less.” * Little less

Kinchinnydnam i. e. less by a fourth part.

20

25

'30

The Author extends the rule regarding a deposit, to the cases

of Ydchita &c.

Yajiiavalkya, Verse 67 (2).

The same law applies in the cases of Yachii&>

Anvahita, Nyasa, Nikshepa, and (such) other kinds (of

deposits).

Mitakshara:—When, on festive occasions such as a tnarriag6

&c. clothes, ornaments &c. are begged for and taken away tt 13

(called) a Yachitam 1 Where a thing is placed in the hands of one,

and by him also has thereafter (amx) t. e. afterwards further on, h*e“

placed in the hands of another with (the direction): (Please) glV

it to the owner ” it is (called) an Anvahitam. What is known aa

Nyasa is a delivery to a member of the house in the absence of tbe

owner and without5 being shown to him, with (the direction)

1. The original word is jftd it may also mean a thing

2. Verse, 506. 3. Verso, 607.

4. Ct. the CcmmoJaiion of the Roman Raw.
6 There is a mistake in the print of the text on p 43, !• * *

correct reading is and not qgmfft Ayain Is * *teT*

deposit handed over to some member of the houso in the absence of the oWB»r*
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is to be made over to the owner of the house. A delivery in his

presence, however, is a Nikfhepa.

By the (use of the) word adi, and others, are included cases

ot a deposit Nyasta e g, oE gold &c. in the hands, of a goldsmith

&c. for preparing a bracelet &c. as also of mutual bailments' 5

as e.g. in cases where there occurs n need of each other with

words " you should keep this mine, and I shall keep this yours,

as says NSrada1
: “ The same law applies in the case of Ydchila,

Anv&hita and other such deposits, articles made over to an artist,

NyQsa, and Pmtmydsa deposits." In the case of these.’, e. the 10

Ydehitn $c. this very rule i. e. the rule in the case of a deposit, fir. oE

repayment &c, shoulc?be understood (as being applicable)

Here ends the Chapter on Deposits.

Viramitrodaya

la regard to Mh.hepu or de| osit, a title at law, the Author «a,s lo

Yajfiavalkya, Verses 65, 66, 67.

rdaonom, 'a rocoptaele’ such as a casket or the like, fit to

hall a depssitel article; property lyiug there, the quantity Ac.,

andidydya, ‘without being declared*, i.e., without mentioning, ouyo.ya

Aaete ‘ i another's hand for protect’,on and cut 0 coefil.nce, arpyale, 20

wh.fi, delivered ta(tciupan\dhikam, • that .« called ae vpamdh, a

special kind of deposit.

The ceaeral characteristic, of . nikshep. deposit, bowerer, ehoeld

, a. i i hv Niraaa-* “Where one, oat or confidence entrnstn
b. acted

. ilh00t susrieiee, it i, called b, the w,’.. 25

a -TZ tie on.w” of. good family, of goal condoet, well-

t.r.dlnl«,anl • tr, th-teller,” these and other. .Mel by Menu- •

. "only an eateueiou of (the qualities for) tb. coolid.oc. be,eg repored.

There ..pisWihn drary-.n, -property which h.s beea depo.ite I

upenidM’ tali"*. it was’, without declaring or cooaliog. ..

with

1 .
T/Wt^fs' is . coif! hUtas.l both parlies exchangi.g d-rosils

(vcc another.

Cb.II.lI 3. Ch II. 1. .. Cl, Till. tro.
3 . Cb II. 1,
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Vtrtts 65 67

before marked by the seals He
,
prahdeyam, ‘is to be returned’ to the

depositor (65)

There, an upamdht, deposit, if either by the king, by Providential

dispensation such ns by fire, or by a thief, is taken away, m such cases

5 the acceptor of the deposit is not to be compelled to make good to tbe

depositor

If, however, when m&rgite
,

* Bought ’ i e
,

demanded by th«

depositor, even then adatte, ‘ if not given’, and in regard to that property

a lo«s or deterioration occurs as being caused by tbe Bing nr

10 Providence that upantdhi by its value, to the depositor and an equal

amount as fane to the ktng, the acceptor must be compelled to pay. By

the use of the word cha, ‘and also’, is included the depositor.

Sibechhayb, ‘of bis own will’, and not wiVh the consent of the

depositor, tam that’, t e ,
the upantdhi, deposit, djivan

,
‘makes a living

lo upon’, te, appropriates it by uae for making a profit of the interest,

r&jn& dandyah, ‘he should be punished by the king’
,
tam ‘that

upamdhm *d*posit\ sodayam, ‘ together with interest ’, he should be

compelled to pay to the depositor

Here moreover, Katyayana* states tbe rule as to interest

-0 nifohepa deposit, the balance of interest, tbe proceeds of a sale, as a' 60

of a purchase, when being asked for if one does not pay, each carries

interest at hve per cent”.

Manu5 * What was carried away by thieves, or drowned in water,

as algo what was consumed by fire, one need not pay ,
provided one does

~o not approj nate any portion ” Collecting together, » e , taking a little,

and the remainder he deposits elsewhere, or neglects the entire quantity*

on the ground ‘I am not to be responsible tor it’, then the whole matt

be male good This is the meaning Vyasa* “Where the deposit hai

been appropriated and used up, he should be made to pay it, together

30 with interest, anl an equal amount if neglected , where it baa been lost

on account of ignorance, he should be made to pay a little le“8
”

1 Manu* “If by false means any man deprives another ofb*9

property, he along with his accomplices, shall be publicly punished by

the various modes of corporal chastisements, Vadha, ‘ chastisement *

3o each as beating, He

1 Versa 50G 2 Ch VIII 190

t VijnancSvara assigns this text to Kityiyant, while here audio

rarSiara Madhava it is assigned to Vyisa 8se KatT&yana Verse, 697

4 Ch VIII 194,
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Ydchta tx. Ayam, this', . e ,
tb» one stated in connection with the

nn.n .1Ml deposit, udh,h, ‘role’, . e ,
the piocedare such a, the liability

of the non-li.bil.tr to pij on occasion, effected by the king or fete

.hoold be understood in the case of 1 ichta and like other kind, of

deposits Where, on the occasion of a marriage or like festivity clothes,

ornaments, etc ,
are asked for an 1 borrowed on an undertaking for repay-

ment, that is callel YSchitam AnvahMm, when the owner hasdeposi ed

a thine with one, and b, that on. also, («««> afteraards deposited fur he

on with another under the jbuctton of

l“d°"o.
8

dw,dispeople with the words '(this ..) to be made

over to he master of the honse ’ Handing over an article to an artisan

?or prepares into an ornament, after describing it in h„ pie.enc. and

giving it over to him id Nikshepa

Re the use of the word A Ji, ‘and like othe.s' are inclnded

, u 1

1

nt not paid) and like others mentioned by Gautama*

For
S
l,le

S
suing tLbal.llt.ee. node, .he text- • the eons ehoald

, , tama says “ An open deposit a sealed deposit, a loan

discharge ,
OautMn J

aDi ^ when |0)t mlt00t

h fidt ot th. boWerriehall not’.avoir., any blameless person

t .U.CU • bright on hireMe brought by pay,eg a rent

When the^ «
delivered over to im,

t prcceis to him and in the same
article been eP J bta and not to any other"

„„ .. He who dehyered himself, when dead, and the bailee

ok u bt .accessor, be n.net net be charged by the king,

nor by the co„nates of the depositors

i --—ament (to that effect), boweyer, eyen when
Dnder a arena

6 succtieor mar tale place in reg.rl

the depositor .. Im.g, delivery
d„cnUd tlo„ , „„

to the 1 ucli: *•
(,t,pulated) time lias arrived, and tbe purpose

fs^^hen be doe. not /.liver .Itb.ogb .-led fo r, rf .b. ..f.l. U*

~~7~^xu .7
XI "

,

, ft, If^r -rxlce or

10

-l Ch XII 0 CL Mil 187
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or even taken away (by any other;, then the borrower should take the

price and offer it ”• ‘ Lost’—-even by an act of God.

Thus in the Commentary on Yfijnavalbya ends

the Chapter on Deposits

5 S filapam

Yajnavalkya, Verse 67

The Aupamdhi deposit, if the bailee puts to use without the

consent of the depositor then he should be fined in an equal amount by the

king, and the amount also Boould be caused to be paid to the deposit

10 together with interest
c

Yackifam, ornaments &c brought for decoration Where the right

of ownership is given it is Nydsa "Where through fear of robbers, king, and

the enemies, and also for deceiving the Duyudas a chattel is deposited

in the house of another man, that is called a Nyasa” thus characterised

15 by Brhaspati' “Where one’s property, out of confidence one deposits

with another without any suspicion, that is called NtAsftepa by the wise

thus stated by Narada* In regard to these also, the rule viz “He is

not to be made to pay what is taken away by you, ’ is to be understood to

apply Vyasa 5
states a special rule "Where the deposit has been

20 appropriated, he should be made to pay (it back together) with interest,

and an equal amount if neglected
,
where it has been lost on account

of ignorance he should be made to pay a little less.

"

Here ends the Chapter on Deposits.

Chapter V.

25 OF THE WITNESSES

1 Gt has been said above4 that ‘ evidence has been laid down to

consist of a writing, possession, and witnesses *) Of these,

( the law as to ) possession has been examined Now begins an

examination of the nature of (the rules of law as to) witnesses

1 Oh XIL 2 2 Ch II 1

3 See note 3 on p 842 above

4 Yajn II Verao 22, p 743 11 16-18
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One becomes a (proper) witness by his actually having seen

or heard (a thing), as says Manu' —"Witness

Characteristics Evidence is admissible it (it is) in accordance with

ot witness what has actually been seen or heard (by the

w ,tness)
’ Such a witness, moreover, is ot two 5

kinds, appointed and unappointed When marked as a witness he is

called an appointed, and when not marked, an

Kinds ot unappointed Of these the appointed ,s of

witnesses five

1

kinds and the nnappomted ot six, and thus

these witnesses are ot eleven kinds As says 10

Narada’ -"Eleven var.et.es of witnesses are distinguished in law

by the learned Five, ot them are known as appointed, and the

other Six as nnappomted ’ Their f urther) class,6cat.on has also

b-en indicted by the same Author' -‘A subscribing witness, one

who has been reminded a casual witness, a secret witness an indirect 15

witness, these are the Bve sorts of appointed witnesses

* Page 44

Katvayana' has described the character,sties ot the

subscribing fnd othe- Witnesses (thus) " One who was invited by

the claimant
6 himselt and who has been entered into the document,,* 20

the Claim
and wl10 has been made to remember

called a subscribing witness,
. /,-n » tl, same

withont the document (being shown to him) (3il) The Sam

Author has explained the meaning oE the expression Made to

Author "a P
d ent - ( srafintah patrakadrte) thus

remember without th
establishing a transaction 25

He,—r ho £,r th P P ^ ^^
dhjroment evincing) °he transaction is called here a witness

' ban remind'd (572)" He however, who living arrived

, .

fins
gub'cnbc us) a witness is a casual ,

S/neL
nCe

The same Author l.us pomted7 ont » d.st,notion among 30

1 L'HI II - "» i” i
"'”t

i”

p<3 155

I, should b.m .1 «'<u »«"« ,r5*
Ch , ,ro

3 Ch I 149

5 371-37** _

0 ru.tr -to •
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L Verse 67

or even taken away (by any other;, then the borrower shook! take the

price and offer it ”• ‘ Lost*—even by an act of God.

Thus in the Commentary on YSjnavalkya ends

the Chapter on Deposits

5 S ulapani

Tajnavalkya, Verse 67

The ylupamdfti deposit, if the bailee puts to use without the

consent of the depositor then he should be fined in an equal amount by the

king, and the amount also snould be caused to be paid to the depositor

10 together with interest

Yuchitam, ornaments &c brought for decoration Where the right

of ownership is given it is Nya<ia “Where through fear of robbers, king, an<j

the enemies, and also for deceiving the Duyiidas a chattel is deposited

in the house of another man, that is called a Nyasa" thus characterised

15 by Brhaspati 1 “Where one’s property, out of confidence one deposits

with another without any suspicion, that js called Nik^hepn by the wise

thus stated by Narada* In regard to these also, the rule via. “He >3

not to be made to pay what is taken away by you,” is to be understood to

apply Vyasa 5
states a special rule "Where the deposit has be®n

20 appropriated, he should he made to pay (it back together) with interest,

and an equal amount if neglected
, where it has been lost on account

of ignorance he should be made to pay a little less
"

Here ends the Chapter on Deposits.

Chapter V.

25 OF THE WITNESSES

Clt has been said above3 that ' evidence has been laid down

consist of a writing, possession, and witnesses Of t^es<l

( the law os to ) possession has been examined Now begins an

examination of the nature of (the roles of law as to) witnesses
^

1 Oh XIL 2 2 Cli II 1

1 8e« note 3 on p 842 nboro

A Ynjn II. Verso 22, p. 743 11 16-1R
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according to their caste or class, or all for all (castes and

classes)

Mltakshara —Tapswmah men denoted to religious

austenttes i e habitually devoted etc ,
danas llah, Iderally disposed,

i e devoted to making donations , kulinah, of high families,

x e born m high families ,
Satyawadmall truthful, i e bavmg a

character for truth speaking dhanuapradhanah, dciotcd to

religious observances, and not to observances actuated by Artha and

Kama ,
rjavah, straitforuard» not crooked

^
putrawantah, blessed

icith sons, t e with living «ons ,
dhananvitah possessed of ic’alth, t e

posees=ed of considerable wealth such as gold etc S rautasmarta

knyaparah devoted to the performance of sraufa and smdrta

rites, i e devoted to the performonce of ordinary and special rites

Men of this description, tryavarah, not less than thre%

are (accepted as) competent witnesses Those

The number oE than whom three will not be below i e le*s arc

witnesses tryavarah, men not less than three i e men

who are not on this side of (the number) three

The meaning is (hat for more than this, their number would be

according to the requirements Without going onts.de the easts i,

accord,™ to curie yathajati Castes such as AfirrfMtiu ted

and others born of descending3 or ascending onions Among tbe«e,

for the mdh&vasiklas, the witnesses shall b“ the Murdhavasiilas The

same (rule) should be observed with reference to the Ambuh/has and

others

10

la

20

r^Chs three ihmi.tarlio.-endr sad anas of .11 » orldlj • Unlier—

ara M™, A,tha rrnd Kim* the MCM1»S « 1““"' “n '1

personal odv»otag«s

» rpr ,r«* (
Mnrdhrvasikta >-»=« ‘ “ «"‘n

la Yijtl Aeb.rtahjMJ. Verier 00-3C P>Ser 2U-- 17 lU"
J‘°

Kalian by a BrShtn.oo on . w,I. >» V^fM^axlu Y.jn

Acliara 01

a • «'• !»” ot lh» «">•* oI th” ”* 1'' °* * hlEl r ctm

the lem.le ol . lower clue There hero been mdl *nd in ' error J1 «rd .

of lb. A.b.r.dhelT. ol YJjweT.lkj. 1*S« S* 1'-"51 The eonlr.re ol Ihl.

term ,r **w„ ( P„UI—,. ) « • w™ ° •»
bee V.r,

ol lb, mole ol n lower order " ilb Ibe lemric from n 1 ..1 rr e,!e, bee 1 m .

( ) Do Do (
ptges 252-2G0 )

2S
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these witnesses even when they have not subscribed to the document

“ One (specially) called on tbe occasion, and one who had gone

(merely) by chance, these two (hinds of) witnesses can establish the

claim of the plaintiff, although they are not entered into the

5 document (373)* Moreover “ He is called a secret witness who

while remaining c ncealed, has been made to hear distinctly the words

of the defendant by the plaintiff for establishing his claim (3d)

And ‘ He is called an Indirest icitnees wbo> either from direct of

hearsay knowledge corroborates broadly the statements of (actual)

10 witnesses (37 5' ”

Narada1 has also pointed out the six hinds of the

unappointed (witnesses)
1 lhe village, a tjudge, a king; °ne

commissioned2
for (special) duties by the disputants, and one deputed

by the claimant In family quarrels, members of the family shall

15 (also) be witnesses ’’ Tbe mention of ‘a judge ’ is indicative by

imphcation also of ‘a writer* and * a Salhya3 ’ ‘The writer4 ,
the judge,

the Sabhyds have, in order, been laid down as witnesses when the

case is under investigation by the king
’

Such witnesses ,
of what kind and how many will (these) be ?

20 (Anticipating such a question) the Author says

Yajnavalkya, Verses 68, 69

Men devoted to religious austerities men liberally

disposed, men of high families truthful men, men (chiefly)

devoted to religious observances, straightforward men,

25 men blessed with sons and men possessed of wealth (68)

are to be known as competent witnesses (
provided

they are) not less than three, and devoted to

t performance of S rauta5 and Smarta rites , each respectively

1 Oh 1 iol-15.
~~~

2 vf* * * is another readirg A. Dr Jolly tra»»J*1**

it as ‘ one acquainted «itl, the affsttt of the two parlies '

3 Fee p 03 6 u 4 above

4 klljijana Vtr«e 35^

5 Srauta and Fmlrta rites &ro thoso laid down in tbe £tntl md 4 *

broitis geo Yujnavalka Ac! urn Verse 07 and "V lj nines wars’#
remarks thereon

j p 2G7-2C8 above
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I enes 6S-G9 J

having a depute (at law) with the father, resident students at the

preceptor’s home, ascetics hermits and the Nirgranthas1 are

incompetent (to be) witnesses
*

Persons unfit to ba witnesses on account of deprauty have

been pointed out (by W) thus “Thieves, robbers, dangerous 5

characters, gamblers and rogues5 are incompetent (as) witnesses on

account of depravity, there is no truth (to be found) in them

Dangerous characters (chamMb) . c of excitable temper Gamblers

r e those engaging (themselves) in gambling

The same Anthor* has pointed oot the nature of witnesses 10

incompetent on account of contradiction “ Should one of the

witnesses entered on rc*cord or summoned by a party depose to a

falsehood, all of them become incompetent (as) witnesses on account

of a Contradiction’

Similarly the nature of a Swayamukt, or a volunteer witness 15

has been described' ‘ A volunteer witness is he, who without being

aupomted to be a witness, conies of his own accord to make a

staVement, (and) ,s termed a spy in the lawbooks, be does not

deserve to bear testimony

The characteristics of a witness (rendered) incompetent on

account of intervening decease have been given thus* “ When a

claim has to be proved, and the claimant is not in existence, for

whom can (any person) bear testimony ? And so snch a person

,s an incompetent witness by rea-on of intervening decease . e

either by the plaintiff or the defendant -who has to prove a

(particular) claim ( by informing hi- witness) thus you shah be

mv witness for this claim when such a one—i e either the plaintiff or

1 flan (
NwcraathTj^w /"» »=> '• > °r b.ndr.nce—a .amt or

devotee who has renounced all wordl, attsebinents end wader, .boat naked

and lives a, a hermit The term to »'»o Ihe following meanings -an Idiot a

20

fool, ora gambler ,
w.thoat a re.tm.nt The term .. al.o need at t.me. in

reference to Jain or Bndhist moat— M
0

towards this Beet at one time

3 saw frvm is another reading assassins

i Th.» teat a assigned lo Katjasana by the Anthor of the nTOHOJH

See Verse 359 Kfine

5 Aarada 1 1^1
6 Narada Oh I 1C2
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L Versts 6S 69

Not going beyond the class is according to the class,

yathlvarnam Classes

,

such as the Brahmanss and others Here in

cases of Brahmanas, Br&hmanas alone oE the specified description and

number can be witnesses The same (rule) should be observed in

5 the case oE Kdiatny&s and others Similarly, in caees concerning

women, women alone can give evidence As says ManU :

* Women should give evidence for women ’

In the absence of persons of the game caste or class all * e

the Murdh&vasiltas and BrAhmanas &c will become (proper)

10 witnesses in the cases oE all t e. MurdkaiasiUa* &c ,
Brdhmanas and

others

In the absence of witnesses of the aforesaid description. ,D

order to establish the rule that others for whom there is no objection

may be (accepted as) witnesses it is necessary to mention those who

15 a-c not (fit to be) witnesses The«e have been pointed out hy

Narada2 as of five sorts —‘ The incompetent witnesses, too, have m
law3 boohs been mentioned by the learned to be of five sorts ,

(ci:

witnesses who arc incompetent) on account of a (specia ) text of law,

on account of depravity, of contradiction, on account of a voluntary

20 deposition, or of on intervening death
”

It may be asked what witnesses again are incompetent under

a Epecml text ? So the (same) author1 says “ Learned Brilunanas

hermits, aged persona as aho ascetics and others, are incompetent

(as) witnesses under a special te\t of Jaw , and no (special
5
) reos5n

25 is given for this (rule) ’ Hermits i e W&naprasthaf By the

terra Adi, and others, are included those who have an) dispute (•

law) with the father or (such) others As says S'ankha “Persons

1 Clf, VIII 68 - cn 167

3 1 * i» another reading 4.c “ In this law *

4 AuruIaCh I 158

' Th# reason wLj the person* referred to in till*

erclokd item* to lie In their entire renunciation of earthly intefe*t* * 4

render them unfit to n{pesr in a conrt of justice Cf Mann VI11 ^
Dr Jolly

t One in the lllr 1 stage of life, the four stage* l>«lng uca«
A. nrrt*T
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Firm 70-71

AKt\k tiari—1 icompetent as toils esses 851

The Author mentions those who are incompetant1 witnesses

Yajnavalkya, Verses 70, 71.

A woman, a minor, an old man, a rogue, an

intoxicated person, one violent, one against whom an

accusation has been brought a stage-dancer, a heretic

a forger, one deformed (70)

One degraded, a relative, one having an interest in

the subject matter (of the suit), an ally an enemy, a thief

a desperado, one who has been found guilty, an outcast

and the like others are incompetent witnesses

Mitakshara’—Stn, a woman, is well known, balah, a

minor, one who has not attained (the age of) capacity Vrddhah

an old man, one who is above eighty The use of the term trddha

,8 indicative also of others e g learned Brnhmanas etc for whom

there is a (special) prohibition in the texts' ,
kltavah, a rogue. one who

gambles with the dice roattah, an mtoxtcated person . e by

drinking etc ,
unmattah, one violent t e one possessed by an

a forger, i e
patltah one degraded, such

^Zln^iller etr' lptah r. refatne . a a friendly relative

Irthasambandhl, one having an .nteresl m the subject matter (of the

!u, ) faTanb^t matter of the suit which is under investigation

SUHJ IBM J
nartner ,

npuh, an enemy

,

an
sahayah, an «%. i

'

h f oVa; sahasi, a desperado, one
opponent, taskarah a /,

[orce o£ hls Btrength)

^Zlo^Tlelho has

J-^7ls »mrt,uiro..rn.t »t tb...n .tpfl 1» tor eisSRt

iead

2 , , 1W VIII 61-67 N ir.Sa I 1.7-171

*
, c„ nntA on d 84P above See also the

***** - « **

.

10

15

20
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|_
Vents fiS-69

the defendant ia not in existence i. e. is dead, and the claim has not

been proved, in what claim or for whose behalf should one bear

testimony as a witness ? and thus one ceases to be a witness, on

account of intervening decease.

5 Where, however, the sons have been told by their father at

the time of death or even while he was in (sound) health, that in

such and such a claim, such and such persons will be witnesses, in

such a case one can be a compentent witness even though there has

been an intervening decease. As says Narada, s
u A witness

10 becomes incompetent on account of intervening decease, unless he

has been named by the dying man. " And also, “ Where a witness

has been named by one while (peifectly) fre& from any disease in a

claim which is in accordance with the law, even if the claimant die,

the witness (still) continues to be (a competent) witness in claims such

15 ns for the six kinds of property viz. Anvdfiita and others.
”

S'ulapaoi.

Yajiiavalkya, Verse 68.

ftjato, ‘straightforward/ t e. not crooked Of this kind should

tho witnesses be; should be understood Thus is the connection with whit

20 will be stated hereafter.

S'ulapaui.

Yajiiavalkya, Verse 69.

Three is tho least t. e. lowest number of whom oro tryau'afd .

‘ not less than three *. The meaning is that they shall be not Ie«s than

25 three. Yathftjiinh, ‘according to tho caste &c.‘ ; to whichever caste on<

t

may belong, of that caste shall his witnesses be ; so, of a touchable cast'*

a touchable Or in the case of all, all may he witnesses, since MaD *

has observed .
“ Witness evidence is admissible if (it Is) In accordant

with what has actually been seen or beard (by the witness)
M T®**

30 moreover, is Indicative as applicable as a means (of evidence}"^
meaning is one Is admissible as a witness who has evidence regarding

subject matter In dispute

1. Ch Vm. 74.
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Verte 72

VlramltrodSja—In «mul charge) 85S

perEormanc- o£ the S'rauti aid the Smlrt rues’, the (coed,t,on

Lard,D» the) observat.on oE dnt.es holds equally even in the ease of

more than three persons still the.- are admissible as (competent)

witnesses even in the absence oE a consent from both sides, while a

single witness or two are accepted as sufficient only with the

consent of both (parties), and thus the use ot the expression (tryamra )

* not less than three ’ has a purpose

The Author mentions an exception to the text,
1 men

devoted to religious austerities, men liberally disposed &c
’

Yajnavalkya, Verse 12 (2)

In the crises of adultery, theft, insult, and a

Sahasa (a heinous offence), any person may be a witness

Mitak-hara —Sangrahana adultery, and other offences

the characteristics o£ which will be mentioned

In ciaes o£ later on1 In these case, all persons, whether

theft and other prohibited by special text or wanting m the

proceedings even special qualities ot austerities, are competent

Persons Specially) But here also, the persons who are incapacitated

prohibited may be from being w.tnessra on account or depravity

accepted aa w,t ot centred,ct,on. or on account ot a volunteered

‘ statement are not acceptable as witnesses, the

can,, (of incapacity) r, the absence of

(truthfulness) &c b-ing also appl.cable here

Although on account oE the text’ 'l.nsh.og!,ter, robbery,

an indecelent aMialt npon nno her min - wite and he two speews

r«KV.ry S«s become heinous when they are committed ,n public

(by the offender) m
J- .'“e the,

hTve^bcui' distinctly mcntionc I ,n addition toll* SOa» (or Heinous

offences)

10

lo

20

1 itjfi 11 p

3 ot ci xii -

\ eri« C«
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found out as having told an untruth
,
nirdhutah, an oufraste, one

abandoned by his relatives

By the use of the term Adya, ‘ and others are also included

others who have been mentioned in other Smrtis1
as incompetent

5 witnesses on account of depravity, contradiction, volunt°enng a

deposition, or oE intervening decease These (as also) a woman,

a minor &c are not fit to be witnesses

Page 46

S ulapani

10 Yajfiavalkya, Verses 70 71

These i e women &c although possessing the aforestated

qualifications must not be admitted Kitaiah 'a rogue' one who starts

betting Rangdoahira ‘a stage dancer
, t e one who maintains himself

upon the stage Sahasi 'a desperado
,

one who commits thoughtless

15 acts dra^htadoshah ‘one who has been found guilty’, t e in elsewhere

mrdhiUah an outcaste ,
one who has been banished from the village

By the use of the word idya and others’ are included the Srolnyas

ascetics and others stated in other Smrtis (70 71)

‘‘ Witnesses are known to be not less than three
” 2 the Author

20 mentions en exception to this text

Yajfiavalkya, Verse 72 (1)

When approved of both parties even one person

becomes a (sufficient) witness, if he is conversant with his

duties

25 Mifcakshara —Dharmavit one is taid to be coniersant

icith hts duties who performs the ordinary &od

1 About a wit special rites after (properly) understanding them

ness sole Such a one even lE alone, is a (sufficient)

witness ubhayanumatah, when approtw

30 of both parties By the force of the word api, eien, even

two (would do) Although under the text3 * ‘ Devoted to the

1 # j iec N&rada I 167 See 848 p 16-20 above

2 Verio 69 above p 848 1 SO 3, Y&jDaralky* II 09 p 846 1 2?
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Verte 72 J

performance of the S'rauta and the Smdrl rites’, the (condition

regarding the) observation of duties holds equally even in the case of

more than three persons, still thee* are adm.ss.bk as (competent)

witnesses even in the absence of a consent from both sides, while a

single witness or two are accepted as sufficient only with the o

consent of both (parties), and thus the nse of the expression (tryavara )

* not leas than three * has a purpose

The Author mentions an exception to the text,
2 men

devoted to religious austerities, men liberally disposed Ac
’

Yajna,valkya,, Verse 72 (2)

In the ctfses of adultery, theft, insult, and a

Sahasa (a heinous offence), any person may be a witness

Mitak'hara—Sangrahana, adultery, and other offences

the characteristics of which will be mentioned

In cises of later on2 In thee cases all persons, whether

theft and other prohibited by special text or wanting in the

proceedinvs even special qualities of austerities, are competent
v " ' But here also, the persons who are incapacitated

from being witnesses on account of depravity,

of contradiction, or on account of a volunteered

statement, are not acceptable as witnesses, the

muse (of incapacity) t» the absence of

(truthfulness) &c b-mg also applicable here

Although on account of the text2 : ''Manslaughter, robbery,

an mdeceleot assault npon ano her man a wife and the two speci»s

of insult, such are the four kinds of Heinous offences, adultery with

women robbery, and assault are regarded a, heinous offences, sU l,

the* very offences become heinous when they ere committed public

(by *, offender) ,n mere brute force while when committed in

secret the, are designated by the words adultery Ac and hence they

Zt lieu distinctly mentioned in addition to the Sahara (or He,none

offences).

persons (specially)

prohibited may be

accepted as wit

nesaes

15

20

1 Y»jB II «-> P 840

3 01 Cb XII 2



Vlramltrodaya —Disj al fiedat, witnesses r y<!/wamJ*yrt

[_
Verne 6S-T3

Vjramitrodaya

‘Evidence has been laid down to consist of a writing, possession,

and witnesses* so ha9 been stated above 1 Of these, possession has bean

discussed. Now the Author discusses the law about witnesses by an

o entire Chapter

Yajnavalkya, Verses 68, 69, 70, 71, 72, 73

Tapasiotnah, ‘men devoted to religious austerities’, i e 98 a

matter of habit devoted to austerities , d&nasildk ‘liberally disposed’, »• a

devoted to making donations , Lultn&h> 'of high families’, *• e bom

10 of families free from any taint of mixture Ac. , salyavddmah, ‘truthful

men’ t e having a character for truth-telling ,
dharmapradhdn&ht

‘devoted to religions observances’, i e, whose principal objective H

religion , rjazah, ‘straightforward’, t e not crooked-minded (68)

Those, ( the number ) of whom three ia‘ a lower degree are

lo tryajoar&h, ‘not less than three*. Vide the text of Brhaspati* * “Nm*

seven, or five, Bhould they be , as also fou*, or three also”, Srauta

performance, such as the maintenance of tho perpetual fire Ac « a Smdrta

performance, such as the performance of the Sandhyd worship and the

like ; one ever alert on their performance, and performing these every

20 day ; yathdjdti, ‘according to ciste*, « e. in accordance with tho castes

,

thus the conclusion is that for the MCrdA&vasiktas, the \h\rdhatagiktai\

for the Ambhashthaa, the Ambashthaa to be witnesses, for the women

»

women to be witnesses.

In the absence of those of one’s own caste or of one’s own

do class, in the case of all disputants, all t e the Mdrdhdtaetblae b.c ,

as also Br&hraanns A,c ,
who have been stated to be witnesses, in the

Srortis of Manu and others, should he regarded as proper witnesses. (G®)

Women Ac , however, are not (proper) witnesses. Udlah, *

minor’, one below the age of sixteen, tfddho, “old*, more than eighty

*10 years of age , kitaiah ‘a rogi o’, one who habitually gambles with dice j

«atlah t ‘intoxicated’, by spmtaous liquor Ac , unmattuh ‘violent’, sneb a®

by madness Ac , abhisasto, ‘poetesse!’* t e, on account of the cum*

, Brdhmtci le Ac. , rangdcatdn, ‘ a stagf-dancer’, i. e an actor ,
pdH 1*****

‘a heretic* i e one outside the orbit of the Vedic* religion ; h lakft, *»

3o forger’, one whose dealings are always fraudulent; tifatendnyah,
1 on®

deformed’, i e without au eye ear Ac (TO)

1 Yi]fi II *2 p 743 11, 10-18 3 Ui VII 16

2 'rtsin under an accusation, or nneb r a corse

A f « not recognising the Vedas as of autlorlty tt cutT***

»s, unrnyv i
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VerM 71-73.}

Mltlk?hiri—Exception to the rule at to three 855

Pat, to ‘degraded,’ each as a Brffhmicide Ac . ;
dptah, ‘a re,all™‘’

‘retative’ i e a friendly relative, arthasamhanih, ‘interested in the

sabject-matter
’

&

u 'e. of the subject-matter m d.spude;

...y

J

-, e. one who le
deepemdo’! 5

of the disputant; tasimh,
»J

t,
,

. 0ne who baa bean
one who wilfully causes “ard "'

}J[d u have told a lie in another
lound guilty,’ 1 . e

‘™
“a, been outdated from

asrx:

z

t“ --— . «
• 10

the Yedic scholar, the ascetic Ac. (11).

The Author mentions an exception to the ,nla> stated in ‘women,

minors etc.*

„ . . i.dntterv’i.e adultery with women! theft, pdrurdye,
SunyroJaae ‘adultery .. *«

Jsf/matl0n , Mtu> a heinous
insult .deb as th

M#r >Bl th, , lk„ nmh> -all’, i even women 20

an^the' rest devoid of th”. qaal.ac,tron.
foe »

become admissible as witnesses. This is the meaning.

. „r tb . w0 ,d eda, ‘and also’, are included persons

By th

.he“r’ Qualifications as stated by Menu and others, and as

possessing other quallSc ^ koown , Bj tb, use or the 25

implied in the
>p,cl„„y ra,tk, the incompetency as

word in, howe>
. „tloguishel ftom women and others owing

witue.se. or ascetics k ^ >u(a , Q0 ,,,ficatione By the use

to the 1 ' not beingIf
ar0 loc|„ i.d tho-o stated in the tout of Brhaspatl

0 ( the word apt,
’

(hs Velas rosy bo accepted”. Here, the 30

‘‘Both these learned men 1 b

wor , „d _
,nd included by the

,

witnesses added by inclu
7 ^ tlc ,llirlj , t ,ted as eetabliehed.

word drfya, ‘and like 0
, m-nlioned 10 the lisle and

There by the efforts of the
. P«« ^ f„ tb , lecefil or

as set out in treatises
thawing all the law., unaffected by 35

(the member, of) M “«
'

lb , of pnnty, both

(motiTos of) notice,

external and internal.

1. Verw «»

29

5 Verw 70 afcor#
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L Verus 71-71

In this connection Brhaspati* says “ A subscribing witness, one

caused to be written, a secret witness, one who haa been reminded

a member of the family, a messenger, a spontaneous witness an

indirect witness, a Btranger who has ( accidentally ) witnessed the

o deed (1) The king, the presiding judge, so also the village—thus

have the twelve kinds of witnesses been declared I will now

declare their distinctive characteristics precisely in order (2) One

by whom hta own caste has been written, and by whom his own

and the father’s name, as also the place of residence has been written,

10 he should be known as a ‘subscribing witnesB,’ Likhxtah (3) One who

has been entered by the plaintiff in eiecntmg a contract of loan or a like

other transaction together with the details of the agreement i“ called a wit*

ness ‘caased to be written,’ Lehhitah (4) He, who being concealed behind

a partition wall ib made to listen to the declarations of the debtor, and

lo exposes the falsity of the denial by stating in detail what had happened,

is known as ‘a secret witness,’ GCdhah (5) One who after being invited

was made a witness in a transaction of loan, deposit, parohase, or the lib®,

and is repeatedly reminded of it, is termed ‘a witness reminded

Smdritah (6) One by whom in the matter of partition, gift, or sale, the

20 community is ndvised, who is on terms of equality with both partiMi

and who knows the law, sach a one is called ‘a family witness,

Kutyah (7) One who being commissioned, hears the etatements of* 9

plaintiff and the defendant, who is approved of both, and is a respectah 8

man, is called a ‘messenger witness,’ Ddlahah (8) One who, while a

25 cause is being investigated, appears of his own accord and declares tna^

he hae witnessed the transaction ib called ‘a Bpontaoeonfl witness,

Yddfchchhikah (9) A witness who when he is about to go abroad, ® r

is lying on a death bed, commnmcates to another what he had heard is

called ‘an indirect withees,’ XJttaratAkaht,
» (10) flojs also called ‘* D

3u indirect witness’ who repeats, from his own hearing or from heareaf*

the previous statements of actual witneBsee (II) One In whom hot

have placed their trust, or have commnnicated the business should ®

known as ‘a secret witness,’ QudhicKdri\ as also one who is in the mid*

* of the transaction (12) Where the statements of the plaintiff and l 9

35 defendant have been heard by the king himself, ho himself may become

a witaees when there is a dispute between the two (13) Jf dttet*

salt has been decided, a fresh trial ahonld take place, the Chief Jod^®

together with the assessors, may act as witnesses there, bnt not in » D?

other case (14) Where there has been a damage or destruction 0

1 CL»jt«r VII 1-15

2 Of tho D< *im sTtdes^« u{ tbq pres«nt syitam of proc«dar«



Vlramltrodaya—Persons incompetent to give etldence. 857
Ydjiiavallya "1

Verm 68-72. J

the boundary line around, in such a caae even without bring apnnially

appoioted, the village may no doubt be a witness (15) .

Without specifying the distinction of a subscribing witness and a

witness caused to be written, eleven kinds of witnessess have been

mentioned by Narada.

Now those who are incompetent to give testimonyr One learned

in the Vedas, a hermit, an ascetic. The enraged a hunter a .lav., on,

not having faith in V.idic rituals, the oilman, the blunderer the village

priest, one eating at one man’s place, the wanderer, the cognate, the agnate,

one proceeding on a holy pilgrimage, one proceeding on a sea voyage the

"rocar one defective, one devoid of a regular course of daily conduct, the

impotent, the dancer, one directing in a dance, the Vr&tya, a deserter

of hi. wife, one who has discarded the (sacred) Fire, one sac.doing for be

nneacrificeahle, one living on poison., a snake-charmer, the poisoner the

incendiary, the ploughman, the Sfidra, one declared to he unfit, one who
*

.
*

• nf i0W er order, one extremely dejected, one
has commit e ^ opposed to the Vedas, one who has cast off

hhown duty a twice-born on whom the ceremony of retireminl' from
h,s own duty, a twice ho

iD int.l.ct, the eeeamnm-
the preceptor's home la riot

by oa <pI[iti , ki „gh. t .r,

vendor, one causl. „
lin „ CQ(MS 0„ cthere, one with a defective

the astrologer,
one whose teeth ere rotten, a

hmb, a 1,ber“
’ - .

. th „ togue, the vr'Dtaer, the eorcerer, the
bper a "““/S.on. opposed to theta and Om». th.
covetous, one

n,,ki Bg
P
the hnll perform, one inventing false

i

?- “^ :„d rn » of conduct: an apeetated ascetic, th. royal

religion. and1

or

°

lb0 fl,ab and bone, of men and beast., and of
,

personage the .. er of tbe^^ ^^^ . lh, on„ ,„g,g,d
honey m Ik w ,8

di,„ nsioa)i tb , villain, a low servant, one

engageMn a diapnt. with hi, father, and on. causing mutual di„,u
;
,on

8 8
:

‘

"The ic competent witnessoa also have to tho

l '!! L b, wise men to be of five eort., viz., (1) nnder

law-books been declor
*

(3) ofM„t„aict|on, (4) of a volnctary

a text, on account I

)^ d e C,„, (IS7) . Tba s’rotriyas and thalike

statement, and ( ) thieves and the like, oa account of depravrtyi

,ou account of a text!
aetioni wb„, in . ,n it there if mntn.I

bscnasietene^amoog
^Jje'tho etat^eVud^lfer^^TBa^nre

rendered incompetent on
?
account of contradiction (ICO). A vlce.ee,i^

' ^ -2. Ch. 1. 267-1®!.

10

20

^,-Tho ritaal fcnnlBatlng the ituHy.



858 Vlramltfodayn & S ulap&nt—Exception

£

Yd/Saeatty*

witness is one who without being appointed comes of his own will end

Bpeaka (161), and a witness on acconnt of an intervening decease is one

when the plaintiff is dead without his being affirmed ”

5

10

16

20

The S'rotnjas and the like who owing to their intensive application

to the Yedic atady being likely to be forgetful about the facts of the cause

in dispute, tbey should not be made witnesses If not made, but if they

know, they certainly become good witnesses. So it has been said “ Both

these S rotriyaa should be accepted.”

He further elaborates the 5 rotriyas, etc. s “ The S'rOtriy&ti

devotees, age! person*, and those men who have become ascetics, these

are declared as incompetent witnesses nnder a text, here no reason has

been given ” (15S).

If a creditor while in anticipation of impending death has stated

his relations that such and such a person knows that a debtor truly o*es

the amount, such a one becomes an admissible witness even witb *D

intervening death. When the creditor is dead, and his sons being

ignorant, a cause bad not been put forth, for the reason, “Who rnaf

the witness be” ?, thuB one is an incompetent witness on acconnt Of

intervening death. Here in the absence of a competent witness, » Q

incompetent, or a prohibited one may be accepted It should be

remembered, however, that one who baB emphatically been prohibited,

must never be admitted. This is as good as said. (72).

S ulapam

‘Not less than three shall be the witnesses’ To this the Author

25 states an exception

Yajuaralkya, Verse 72

One converaant with the Dharma, and approved of both (sides!, msf

bo admitted as a proper witness though alone, by reason of the specie

qualifications It Is not merely by a knowledge of tho Dharma, nor a*30

•30 because both the parties consent, that only one (man) Is admlsslblo *

witness

Thus* “Whore n witness pure In action, knowing tho Dharfl&

•

whoso testimony has been tested, even ono may bo accepted an $°°Z
evidence, and particularly in cases of heinous offences ” so characterise

35 in the text of Vyasa’ by reason of his being agreed to by both the parti**

by reason of tho varacity of his speech, although ho had not givfl

^

1. Bee alio SnrtirhandnLa p. 76 I lg.



YajnavaUcya *1

Vtrte 7S (I) J

S dfeplnl & Mltlkehara—SdAaiai 18S9

evidence in other oases before, end thus although prohibited (on that

acoount), becomes admissible as a proper witness

Narada 1 "Those who have been set out as incompetent witnesses

vis. slaves imposters and like others, shall still be wlthesses when the

importance1
of the trial is determined' Even here these are not al 5

admissible “Even among them not a minor, nor a.woman no.rone

alone, nor a cheat, nor a relation nor an enem, as they might depose

falsely” . ,

,

T - . - xv. *est of Narada4 Man slaughter, theft, an
Indeed lD *

another man s wife, and the two species of insult. 10
indescentassan ton another m ^ adultery with women is

are the five kinds of “el“°“
heln(ra, offences-why then has it

included in the statement of Safe
^ u„d„ tie text of Mann'

been separately mentioned? T
perpetrated

'Thataotw.ll alee.be caUed
.

, wUh a view 15

vioiently and which has «, 1

character of 0 ™,cnt Bct

referred^ irfthe^exV a^ep^rate mention's thus a purpose <»>

The Author describes the affirmation of the witnesses

Yajiia.va.lkya. Verse 13, (1)

In the presence of the plaintiff and the defendant 20

the witnesses should bo affirmed, (in the following* form)

Mitakshara -In the presence of the plaintiff and the

, . , . cukshtnah, the mlnesses, when gathered together—
deE

r
d

,h text of Gautama' “They(. e the witnesses)

“h

d

Td at sneak singly or without’ being asked,” should is affirm'd, 25
should not "P^ ™S 7

,^ gg. been laid down by
sravayet, as follows .Ther^

hemg assembled in the middle of the court

gggg presence of the «» defendant, the judge

c T. Impd’"1 pm'Wd‘”E» *"”> ».?

"
Oh I WC 4 Ch XIV J

5 cTvnt 333 See the comment ot Hedhltiltt ®n this vsrss.

S 73 (!,,74,75
rerth—-

7 °b M
," _ 1 .1,V. In lie print n p « L 17 ter «mu*n pi i~>

8 Thera If » r
* r«,m 34S, 344, 345



860 Mlt4k*har&—Affirmation r Ydjhaealkya

L F«m 7S (1)

should examine them after assuring them in the manner as kid down

in the following rule (342): “ In the forenoon, the judge, being

purified, should charge the dmijds, their faces being turned towards the

North or the East, to give true evidence, in the presence of (the

5 image of) God and the Br&hmanas (344). After having summoned

the witnesses and bound them down firmly by an oath, he (the

judge) should examine them severally, (all of them) being tneo

of established charactor and acquainted with the facts (of the case)

in dispute (345).”

10 Moreover, a rule has been laid down by M&nu1 for affirming

the Brahmanas and others: "A Br&hmana should fce required to

swear by the (merits generated by his) truth, a Kshatriya by (the

means of) his conveyance and by his weapons, a Vaisya by his bine,

grain, and gold, and a S'tidra by (imprecating on his own head the

15 guilt of) all sins”. A Br&bmana should he made to swear with the

words—‘IE you tell an untruth, all (merits arising from) your truth

will perish
7

; a Kahatriya
—

'Your (meanBof) conveyance and weapons

will become futile*.; a Vais'ya
—

'your fcine, grain and gold will

^
become useless’, and a S'ftdra

—
‘if you tell an untruth all the sins will

£o accrue to you’.

Here, moreover, an exception has been mentioned by the

same2 Sage; “The Yiprds who carry on the business of cowherds)

traders, similarly of mechanics, actors, and also menial servants, °r

'usurers, the judge should treat as S’ftdras”. The use of the ter®

25 Vipra is by an extension, indicative, of Kshatriya aud VaisJ8,

Actors (Kus'ilav&h) i. e. singers
, N

When (the plea oE) a defect in a witness has been raised by

the defendant, the decision should be arrived at in the same manner

as is done in the case of defects which are capable of being determined

30 upon by actual sight, such as minority &c. In the case, however,

of such as are not capable of being so determined, the point should

be decided by reference to the evidence of witnesses and the evidence

of general repute, and not by that of other witnesses ; thus there i*

no incongruity.

1, Oh. Vin. US. 2. Stanu Oh VIII. 102,



FdfnacalfcyaT" —
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-- - MU&ftftari—hetuli of non-proof. 86l

retnia'il) J

It the defendant, after having set up a defect in the.

witnesses, is not able to substantiate It, then he

* Pace 47, should be punished according to the nature of the
°

'

defect set up. If, however, he establishes the

defect, then those persons will not be admitted as witnesses. As has 5

been said
1
: "If he (i. e. the defendant) do not establish clearly

the defect in the witnesses, he should be compelled to pay a fine;

if the defect is established, the witnesses should be rejected as persons

unfit to be witnesses
1 ’.

And when after all the witnesses intended to be cited by the

plaintiff have been found to be defective, and the pifantfwnot

prove his case by (any) other evidence, then he becomes defeated

,

hdt the text
2—“When defeated, he should be compelled to pay a

fine as laid down by the law, if the plaintiff is disposed to be

indifferent in (the matter of) establishing the truthfulnMl o his

witnesses." The meaning is that if he is desirous (of establishing

his case), he should have recourse to other evidence.

How should a witness be affirmed ? so the Author explains

Yajiiavalkya, Verses 73 (2), Id, IB.

"Those regions (which are) meant for the perpetrators

of sins and of baser* sins, as also those worlds (which are)

„ Iz the incendiaries and the slayers of women

and children, to all these shall he go who gives false

evidence. 13 (2), 1*.

?;.a,
“ «

speaking )
falsely. 75.

Mitaksharai-The meaning is that those regions which are

, , , A,. npmetrators of sins, accessory and baser ones, aa

'atotfthe incendiaries and the mnrderera of woman and .HldreMo,
"

'
2. Also of

10

15

20

25

30

. J3j Vrisa
. .g, tbeie

'

j(ml : 1 atf»swrapsdfaW4<



86# MlUkghsri & Vlramltrodaya—Form of oath r Ydjnavalkya

l Veries 73 (I), U

al)'these shall he go who gives false evidence Similarly, whatever

merit may have been acquired through hundreds of previous births

all that goes to him who is defeated on account of your (having

given) false evidence, thus a witness should be affirmed, is the

o connection

This ‘(latter), moreover, should be understood as applicable

to S'fidrds aS the affirmation by all the sins as laid down in the

tfcxt
1— ‘and a S'ftdra by all the p&takcts —has also been made

applicable to the dicijas who carry on the occupation of cowherds

10 as has been laid down in the text2 ‘ (dwij&s) engaging themselves

as cowherds grocero &c’ The transference to another of the merit

acquired through innumerable births as also the accrual of the

tesultB of baser and other 6ins is not deducible from untruth alone

Thus this text is intended merely as a meanB of inspiring awe and

1 7 feat1

{ m the defendant ) as says Narada 3 By ancient sacred

texts, extolling the excellence of truth and denouncing the smfulnes9

of falsehood let him inspire them with deep awe”

Viramitrodaya

Now the Author states the manner in which witnesses should

2 ) be examined

YSjSavalkya Verses 73 74/ 75

Those attending for giving evidance as witnesses and « ^
presetted of the plaintiff and the defendant the mvfestigating officer biros*

should affirm in the manner hereafter to be stated

26 P&pakft&m, ‘for the perpetration of sins’ are meant here tb®

regions (mteAded) (or the perpetrators of Bins not specifically mention*

viz each as the TiaurarA and the like other places Agntd&n&m ‘for t ®

incendiaries’, t e who eet fire through hatred to fields full of crop"

v a store house, and the like places, tbkthyam ‘evidence i t elatem®0

30 to be made as a witness} anj-tam, ‘false* i e not according t°

yo tadel
,
he ‘who states’, aa etdn aart&n ‘he all these regidns% atdp*oli

‘shall go to’

By the use of tbe word tathA, ‘also’, the perpetrators of the lowe?

kinds of Bins and by the several use of the word cha, ‘and*, are incln^

1 Mannch VIII 88 11.3

3 Oh 1 200

2 Mann eh V1H 102



Vlramttroflaya—tiodes of affirmation 863Y&JnmallcytX T
Fer«* 75-75 J

the perpetrators of grave offences, such ae, the poisoner, one causing

abortion, and the like.

By reason of the text1
: “While a stira, b, (the imprecation of)

all the sins”, in regard to the affirmation of a stidra witness, the Author

says ; tukrtamiti, ‘merit etc’. The m.an.ng ,, that wh.t.v.r rehg.ooe

merit yon may have acquired ro pa.t births, all that .hall p.mh.

Narada1
. “By the trnth, ehoald a Erdhmana be affirmed t a Kshatr.ya

b, the means of his conveyance and weapons ; by the fane, gram, and

gold, a Vaisye, and a 3hdra by all the ewe”.

• Sneak the truth", thus an affirmation ehonld bo caused to be made

by a Brdhmana, rn the form of wealth, via. -this is the truth’. Th.e, how-

ever, i. in regard to a BrShmana for whom a middle course rs admiB rble

n* the text of Gautama1 “Some (declare, that the w,loesses) shall be

charged on oath to .peak the trnth.
f”

8'” 0"
“

ana. ”
Br&hmana, sod the Hoyal Court, rn the case of others than Brhhmanas .

•By one" re rn regard to the specially qualified.

^duannr - means Of
Vfi^tmo“LuU

Zil

Z

’the form .fl touch of these By the

«c r.l E on, m.‘,.t.' When the judge cun... the affirmation, the party

ahould be mad. to repeat thrs ‘all the ems shall .corn, to me ,f I make

a false statement
*

th. naA of the word tu, ‘ however \ are excluded the affirma-

. n

B
/^ e Ambers of three tamaf ‘Speak- thus, should he

1 Q8
. Brihmani, * Bpeak the truth*, thus a Kshatriya So

. ,

!t

of the Vipras who carry on the bnsiness of cowherds,

.
° „ ,u« mechanics, and odors, menial servants, and nsnrsrs—tbs

l
.
r\"”'S lr«t as 8-adr.s”. "Treat a, S'udras”. r.e ,

should 30
Judge

•'L
on

t0 b „ made like the S'olras. In the cese of

wo’
0

*
“

the role should bo understood by discriminating between men

^liT’.'nd thus, w.tbont any ,ne..fic.t..n^

1 ofManuCli VIII 113

o ch L 109, ^e0 a^° ^ *** ***'

2^5,ScroMltr.mHr. reeds the tsxt ol Gsntsma (XIII II) as

mVlfrrtwhJe In tb« “"S 1"* 1 11 W-'““,d, ',E 10 •**'• lj tU ",U‘ •

6 r» tho BtlhmatJa K»hitnya and ^ ai» ja

C* Ch VIII 69

30

10

15

20

25

7. Ch. VIII 103



864 Allt ik»tiari—Oath hj tou-h

[

YdjnacatL y«J

I tut i "J, 71, 7S

S ankha au 1 Likhita “By the boob and gran Isons according to tbs

orders, the special declartioa should be made in the presence of G’d,

BnVhmam, and the msBters, one rbonld be affirmed by tho touch of th*

heai of the eoos and grandsons.” For whichever tarna the touch of &

5 particular thing ha9 been stated in other Srorcis, with that l a should he

sworn This is the meaning. (73-75).

S ulapani.

Yajnavalkya, Verses 73, 74

“Thoso regions (which are) meant for the perpetrators of sins" Ac.

10 thus tbo Chief Judge should affirm tho witnesses in tho presence of the

plaintiff and the defendant This, moreover, has a reference to the

testimony of a Rmlra Mann* stales n special rule
‘
‘Speak’, thu*

should a Brahmana be ashed to swear, ‘speak the truth*, thus a

Kshatrlya.by the cow, grain and gold should aVaisja bo affirmed,

15 a Sudra, howcNer, with all tho sins’ 'Cow, grain' fee i c whatc\cr*« n

accrues for stealing a cow &c that sin will bo yours If you fell »

falnohood. 'With the sins’ &.c i < with the sins stated in thoteit

'Tho-o rrglons for the perpetrators of tins &.c >ou will bo joined.



Ydjuavalktia -i MltaksharJ— Penalty for refusal 865
Vtrtt 76 J

Mltakshara —He who having agreed to give evidence aa

a witness, after having been affirmed, does not

On a refusal to depose anything, should be made to pay by the

give evidence the king the entire debt ( e ) together with interest,

debt shonld be to the creditor, sadasabandhakam, with the 5

paid addition of a tenth, t e together with a tenth part

The tenth part, moreover, becomes the king’s

property, for it has ( already ) been laid' down above that “a debtor

should be made to ( pay ) by the king to himself ten per cent of the

amount recovered
”

This ( rule) however, should be understood to be enforceable

after the 46th day is reached One deposing before that limit

should not be made to pay.

This rale, again, applies to those who are not affected by any

of the calamities, sncb as a disea e &c Assays Manu’ : " A man

who, without being ill, does not give evidence in cases of loan transact-

ions and the like within three fortnights shall become responsible for

the whole debt together with a tenth part of the whole. Wthou

being iff is indicative by implication (also) of the absence of ( other

)

calamities caused by the king or fate

15

20

S ulapam

Vajaavalkya Verse 76

Those, moreover, who after being put to an oath vis. "the*, regions

, „ not nivo evidence, after an interval of three

o"tn, huTv shouH bo compelled by the king to pay the 15
fortnights

.. J , .

» together with interest and a tenth part in
(

amount of t

f th , lh pnlt being by way of penalty, the
addition ,Jb.

ddi r-.jf ,tol„ „ special ml. • He, lo
king should tak

j
t

)
f Hs having given evidence, happens

(ac^lamlty^n't^formtin a sickness, o fire, also of the death of n rclatlv e, 50

shall be made to pay the debt and » One

1 YtjB If .5 P HO II SO-5' .love

2 ci. vitt m 1 Ch VIII 1C»
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[

Tijuataliya

Fern 77

In cases other than that of a money debt, special pen“ll'“
)

been mentioned by Mann' for perjury '(He who comm
v
P
(a£!ty,

through covetuousness, shall be fined one thousan , 8
ents ond

the lowest amercement through fear, the two middling am
^ Im1

through friendship four times of that stated before <121>' 8
h t

ten times has been stated through wrath
„„e

through ignorance full two hundred, and through cblIdls

J
n

^ se M
hundred They declare that the wise men have prescribed these

penalties for perjury’ (76)

One, however, who though ( tally ) knowing
everything dees

not agree to give evidence through wickedness, for such a one

Author lays down a rule

15

20

Yajnavalkya, Verse Tl.

One who does not (offer to) give evidence as a witness

though positively knowing (the facts of thecaS® )
’

nt

basest of human beings is equal to a false witness m p

of sins and ( liability to )
punishment

Hitakshara -Moreover, yah naradhamah, that basest tf

human hemp, even yanannapl, though w

•Pace 48. knowing the ( factB regarding the) point m > P

sakshyam na dadati, does not (offer to) J

tudence as a witness • e docs not agree to give, kdtasak-hin^

tulyah, u regarded as equal to fake witnesses, in point ol

the punishment »

25 The punishment for false witnc-ses will bo1 m™*'0"

(hereafter) After punishing the false witnesses the amt i 10

commenced again And even if a suit is decided, !t should
,

* celled if the evidence comes to be Inown to be false As isye

•‘In every euit where false evidence has been given the jaa„e
^

30 m each ( amt )
atanda cancelled, and whatever has been on

purenance ot it ) is ( regarded as ) not done

l Cb MIX 151-153

*1 Cb.MIl IX#

2 Y»jn I! PI



YAjiiavaltya’]

Vtriti 76-77 J

Viramltrodaya -Ftnalty for stance 867

Viramitrodaya

The Author mentions the nature of the Offence of the witnesses

called to depose to the point under dec eiou when not making any

statement

Yajnavalkya, Verses 76, 77.

That which la bound, .. « ,
aljneted' ». being paid to the Ling «

a tanMah, ‘a charge', .. the shape of a t.nth p«t W.M. !<

te daiabandhah, 'the tenth aa a charge ;
oge

, nEr evidence'
deht.ncludtngth.iut.r.a,

d&pyah

By then., of the word <», ‘however’, .a excluded the payment

before the forty-Bixth day.

Itmav be naked, Indeed, for not mating a etatement which 18

, , i
y

, Ke.m.lBto par? So the Anthor states that this is

',

"m, ir w« ^“"t’ 5nj p'°Mej! '

equivalent to ma
„ ,'

oeit,.ely’, ydnonmyi, ‘though knowing’, yah

T,. * £i/LU ‘U who do’., not g... evidence,’ doe. not

M,hyam
^ „armamah ,

'that basest of human baioga’,

mate a statem
*

i of persons giving fahe evidence,

be° Bin
s'

l e .
*‘th tb ” h*bll,tJ °rth " P‘D,U7 10 lb” *,DK

p&paih, with the 8 »
,, A ‘amce*, he becomes amenable to

tssas’S'ars?;-—
By th. nee of h the era, ’a,,.’, tb. Author

by the people. By “
. stated in the vereee before. There,

discriminates the' 1

,J d , bt with a charge of » tenth. If

fere, he is >'«ble »° W ^ p
.nlUj bere,f,„’ to be

however he “ him . other penalttee, however -ill be elated

mentioned alone will *>e wr
..

in regard to tb. d.tTereot ealjeet matter.

T »he nsriol for » plaintiff, Brhaspatl says - He.
In regarl to

j
p

d„, not .till cane, them to be oa.mined,

however h.ving cited w.
ftrti|igMj> b„ Then., ct the

within thirty
^

aj
0f an alternative option in regard to the

::it, —
.... <r .lew. .» P “» hr-. *«'

2 in ver*?* 81 *n^



868 S fllaplni & Mltiksharl—Decision when witnesses differ r Ydjnavatkya

L Verses 77-78

Also “ When a plaintiff after having agreed to attend for perform*

mg an ordeal, does not attend, in such a case the frand should not

be allowed when any calamity, either caused by God or the King occurs

to him. By merely giving up the period he does not become defeated’*.

5 ‘Should not be allowed’ i e should be dispelled. Here, according to

Borne, the use of the word hdm, ‘loss’ before the word pardjttah,

‘defeated’ is in the sense of a defeat. In the Bait, a fraud being liable

to be dispelled, there cannot be a defeat merely on account of the state

ments, for a fault may likely be found even in the witnesses cited

10 While in the case of statements the suspicion would be of a slight degree

So hold others (76-77)

S ulapaui

Yajiiavalkya, Verse 77.

He, who though knowing (the facts), through wickedness does not

15 appear and attend he should be regarded as equal to a false witness

in guilt with the sins and penalties Katyayana says in regard to false

witnesses ‘A false witness shall stay in the avichi
1

hell for a year ’ (77)

How should the decision be given when the witnesses disagree*

So the Author says

20 Yajiiavalkya, Verse 78

In (the case of) a disagreement, the testimony of the

majority prevails
,
similarly if the witnesses are equally

divided, the evidence of the virtuous
;
if, however, the virtu-

ous disagree, the evidence of those who are most virtuous

25 should he accepted ( as conclusive

)

Mitakshara —Dwaidhe, m the case of a disagreement, * e

conflict between witnesses, bahunam vachanain
4 Buie in the the testimony of (he majority, grahyam, should be

case of a couflict accepted When the disagreement is between

30 among witnesses those who are equal t e equal in number, the

testimony of those who are virtuous should be

accepted When, moreover, the disagreement happens to be even

1 —the name of a particular hell a wave]ess stagnant cc»sp0<d

^ce Yajn HI vt 224



Ydjnataikya T MlUk,hara & VIramitrodaya—Place ofmtxeun1 examination

t crtc 78 J

amon* the vtrtuous, those who are gunavattamah, most mrtuous

t. e accomplished by learning and study and by the observance thereof,

as also who are endowed with wealth, male issrc &c The testimony

oE these should be accepted

Where, however, the virtuous are few and the others many, the

testimony of the virtnons alone should be acceptedIt ide the text’,

“With the consent of both, even one person is (enough as) a witness, if

he knows the Dharma," prominence having been given to the superiority

of virtues What, how ever, has been said about the incompetency of

persons on account of a contradiction, applies to a case where no

special preference can b- admitted on account of the general equality

of all

869

10

Viraraitrodaya

Now the procedure regarding th. statements of witnesses.

Bav 3 “The witnesses should give their 16
Tbero Ka

I//,!.. Court premi«eB, and not elsewhere j this n the
evidence wb'l. Wlthm the Ce P

bot „ „ otherwise a,

role in regard to-
Io ths cise ofth. L.lhog of ..allot being,,

regard, immoveab p p
j

i tbe corp,e ln its absence, near a

ZVtZ ctns>) nnoo"b-r",inoer shout! he b, examined. IV,th 20
mark

(0 he may have seen with

an nnparturbed minb wh
nm ,mbtni (I)J blD) .

that a witnees

hie own eyes, and
go Where, in the case of

should state in 11

forel „u conntrj ,
their prrsenco is nnsecnrable,

dereudanta belonging
slat

"
emtot „f his deposition, mads before 25

Scholars of tb.V,.. Veda, ehon.d b, can-ed to bs tab..."

. „what -as seen by reraons together, that shenld
Katyayun*

ia s (ely aseo in diCfereot tranta tions, _

be stated as it wa
, .Aparstely. Where a trsnsaetion came to be^^^^ ^,,01,^0, there each asparately abnnld 1 .

" ^TnTr aboro p SIS U 2S-SI

2 ^ er“
,

J
5

J
)

Kano in hi, compilation of extracts from Kitjajana
3 STORmI Bot snnRii w bettor, and appropriate too

lm prefored the reading a*

4 Verse* 3DI-50 5



870 Viramltrodaya—Ota comjhct tn evidence r Idjaavalkyz
v

|_
I erte "S

be examined at a different time ; so says Bhrgu”. ‘Not one transaction

means different transactions So 1 “Their statements as made naturally

shonld be accepted free from faults, when the witnesses have made their

statements they most not be questioned by the king again and again.”

5 What shonld be done when a disagreement occurs in the state-

ments of witnesses examined ? So the Author Bays

Yajnavalkya, Verse 78

Of the witnesses, whether examined by one side e g ,
by the plain-

tiff, or examined on behalf of both sides, where there is ‘a disagreement

,

10 dujaxdht
,

i t where their statements contradict each other, bahun&M*

the majority* * e ,
ag compared with the opposite testimony of a larger

number of witnesses, the statements of witnesses shonld be accepted

Where the witnesses are men with qualifications and of equal number on

both Bides, there by a comparison with the contradicting etatemente, those

lo who have higher qualifications, their statements should be accepted

By the use of the word tu, ‘however’, is excluded the admissibility

of statements which are opposed to the admissible testimony. Where, on

a difference of the evidence of the contending parties, there is an absolute

equality then by the role stated in the text* *' When three witnesses

20 for both sides” Ac au a3jnstment has been male before

Of one’s own witnesses if there be mutual contradiction, or en

entire agreement, then according to the opinion of MisYfl. another kind

of evidence should be resorted to

Now, some under the text of Kalyayaua vis t “Of the subscribing

25 witnesses who have been pointed ont by the plaintiff, even if one depot#

falsely, all become incompetent witnesses on acconnt of an incongfQ|lJ*

Others fiat the parport ofthe text ofKatySy&DH is (hit ofth

4

when one speaks a falsehood, another who is equal to him and deposing

* correctly, and the third being left alone, there a decision cannot be

30 reached through witness eri lence, while the purport of the present

text is that as the remaining witnesses on the other bI lo are more than

one, the decision can be reached from their evidence itself. (78).

1 \ rr»« 303

: Vajfl rr 17, see
] CO6 I IK
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Verses 78 79 J

S ulapSm

Yajilavalkya, Verse 78

When there is a conflict among witnesses the testimony of the

majority should be accepted When the witnesses are equally divided

the statements of those with better qualifications should be accepted And 5

if it is the case with all the statements of the best qualified should be

taken as decisive (78)

Successor
defeat through

Witnesses

What testimony oE the witnesses leads to success and what to

a defeat ? (
Anticipating this inquiry ) the Author says

Yajnavalkya,, Verse 79

He whose witnesses depose to the truth of ( the

allegations in) the plaint, shall become successful (and

)

sure defeat will be his whose witnesses speak to a falsehood

Mitakshara —yasya, he irhose, r ot the plaintiff,

pratljnam, plaint, containing the particulars

about the subject-matter, its kind, measure Ac ,

sak'hinah the Icitnesses depose to satyam, as

true, e g
with the words ‘ This is true we

know ,
becomes jayl, successful

OE n Plaintiff however, whose plaint anyatha, they contra dirt

i e testify in a contradictory manner c g (with the words) This
e tea Ilyina

ara,ayah, will be sure, dhruvah . e certain

££

^

witnesses do not substantiate either the affirmation or the negation of

witnesses no n
,n eucli a rase the decision elioold t«

the allegations n 4^ of) proof and the king should
given by (recou = Wither I ^ ^ ^^ te.timonJ

T uZ Zrlcd as was mven (by the witnesses) spontaneonsly As
honiatereoo dcdaswM . „,tn .s.s) elioxald

has been .aid -uca C

f0Q, 3nd fre0 (r0 „ f.nU, after,

L°c
C

!“?
t

the

n

w.t'"rL, have made their dechration. a, above they

eliould not be qu alion-d again and again by the king

10

n

20

25

1 Ur

31
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1, I erie 79

Viramitrodaya

Now the Author mentions the kind of evidence which leads to a

BucceB3 or a defeat

Yajuavalkya, Verse 79

Yasya, ‘whose*, * e of the plaintiff, praltjMm ,
‘plaint’,

s&hfanxh, 'the witnesses’, saly&m brdyuh, ‘depose to the troth’, i e spe*k

according to the facts aa ‘ he *, i e , the plaintiff, jayt bhatet, * shall

become snccessfnl * Anyath&v&dinah, ‘ Bpeak to a falsehood *, i * »
these

who depose to the falsity of the plaint, yasya, ‘ whose ’ witnesses, (asya,

* of him *, dhrutam, 1 flare ’, i e , of a certainty, is parajayah,
4 a defeat .

This is the meaning

Some, however, Bay that the witnesses, i t ,
of the plaintiff who do

not depose to the troth (of the plaint) , that is improper In a trial

at law, all subvensions are to be removed, and by merely non-deposioZi

a defeat would he impossible , that is the point

Here, even as to a matter deposed to by the witnesses, if within

seven dayB a disease or a like calamity occnrs to him, the party vrhosa

witnesses depose, gets a lefeat—tide the text of Narada 1

, vis “ He,

to whom, within seven days of his witnesses having Given evidence,

) happens (a calamity in the form of) a eicknes*, a fire, or the death cl

a relative, shall be male to pay the debt, and a fine also
”

In regard to the statement of witnesses Vyasa says “ M
statement (of a witness) is not defective in regard to time, form, *g«» *h®

thing, country and the caste, the point at issue may be declare! a 5

5 established ** Bthaspati’ “ He, the statement in whose plaint has

been entirely deposed to by the witnesses, that man will be (declare!/

successful ( if otherwise, witness erilence will not leal to a coflclodon

‘If otherwise’, t e , in the absence of deposing to the entirety*

This, however, is possible in two ways, by not deposing, as also hy

10 deposing as expecte! Another (possibility) ib also of four kind? h/

deposing to less, by deposing to more, by deposing to one’s Ignorance,

as al«o by depoa ng to the opponent’* case There, in all the c«et,

point at issue remains nneitablished On the other hand, In the c** s

the first and the la«t other means of evidence tnnst be re«orted to, *°

3S not that by that mnch alone there could be a decision as to it* defeat

Now the stit-roents of witnesses Thm Narada’*
regard to the matters *et out, a witness who ht» come to depose doe* c®

»b«

ct

1 8<«M»cnCh Mil 100 2 CL Mi "2 3 Cb I 55*



Yamaialkya
Verts 73 ]

Viramitrodaya & S ulaplm—

1

icongruily as to delatls 873

The Author mentions on exception to the rule
1

will bo in. "W wrtne«* contra,bet the pW_

J SaUmel i“ U ‘ Ter,e S° 7° P ®* *

“ enre defeat

10

depose consistently nod w.thont a flair, that cannot be regarded as

evidence” Some say that where he depose;s as to the thing bat fa,1a

„ regard to the portion as to the quantity, there in regard to the portion

of the quantity, other evidence should be resorted to' Accord," to

the Sampradaya, other evidence may be taken even (if it be) re„

to a portion of the thing

Tor, “ where a party's witnesses depose to less or even more, that

, , , ,
non-evidence ,

this has been declared to he
even may be regarded as non own

.
^ bnnd .ed „ dlspnte> a

the rule a. to vntM.. '

™

a'BC
”

t„ . o.rta.aty of falsehood, .. as
statement a. to two handreJ le.

£„, „f a plaint, If, b, rearon
good a, not said 1 •« not P» «< ^ wbo (lhas)

of ceostant company and r.p.t.t ,

wM ^ # Btat0m6nt aj MtJ ,
m

reminded, should •**«
„ood ^ not 8ald In „B„d to the

regard to more than that, it

,t

“
a cartainly de o,a,ve, so opines the lo

portion deposed to h»«
o(

’

tbo) Smrtl5sra ,
and others, however, hold

thatTn regard to the entire claim even, the,, ehonld be other evidence

did not heat this mat
> teDC, between the ( worts of the)

heieg an absence of ^ Qn (bJ 0 , b„ bs „ a
,

)lk „ „ eye-

deposition and the m
matter at usee from what

wito...,whe.o .w.to . dopo te tot
7

llt,blllllta Io tl„ case.

he had heard tb.r. the c>»“
of h.e words, be certainly

^SL^rtr.d
t

:.tted.e aw.toes, This „ the meaning (T0)

S ulapani

Yajfiavalhya, Verso 70

V . of whose plaint his witnesses support and declare

He, the Bobstan
. oH ^ (declared) successful. He whoso

'IhLs is true, that m
^ ctrlB|„ , „,h the teit of Vyasa

witneses speak otnerw
' g„ Narada' Regarding tho place,

"A falsa claimant »
quant lty. shnpo and kind where there is

M^Un^ evidence Is^or.hle,, ' ,79,

20

25



874 Mttifcshari—Ifmart qualified icttnetaet appear t Yajnavaftya

L Verti 80

Yajnavalkya, Verse 80

Even after evidence has been givenby witnesses in the

matter under consideration if more qualified witnesses, or

double ( than those first examined ) depose otherwise, the

5 first witnesses become false

Mltak'hara —When evidence has been given by witnesses

sakshlbhlh, qualified as (stated) abovej Sakshye,

Exception in the matter under consideration, t e ,
the

to the above allegations made by himself (and) which is

10 contradictory to the allegations in the plaint,

yadyanye gupavattamah iE others more qualified

,

than the first,

dwiguna wa, or double m number
,
depose olhericise

,
anyatha * e j

in support ol the allegations in the plaint, then the first witnesses

purvasak'hmah become false kutah i e prejnrera

15 Indeed this is improper For, after the evidence was given by

witnesses who were fixed upon as the means of

An ODjection proper proof after thetr competency was determined

by the plaintiff the defendant, and the presiding

officer of the court, to seek after another mode of proof wonld

20 involve the fault of incongruity as also per the text of Narada
11 When a lawsuit has been decided evidence becomes useless whether

it consists of documents or of witne«sea, if soch

* Page 49 evidence was not announced at a former stage of

the trial As the ( fertilizing ) capacity of the rainy

25 season is thrown away on crops which have ripened, even so evidence

bacomes usele«s in suits which have been decided

To this the answer 13 when the plaintiff relying on bis own

» internal consciousness abont ( the truth of )
the

The answer allegations in the plaint, and thus regarding a*

30 unreliable the testimony of witnesses who although

till then are undiscovered os vicious yet as it contradicted the

p’aint he conceives a defect even in (his own) witnesses, then in

such a case how can other evidence be excluded ? It has also bcfn

1 CL I C“>-e3



Ydjttavalkya "1

Verse bo J

Alttlksbari.—What evidence « concluitve. 8 "5

said1
: « He whose sense oE perception ia faulty, as also he who has

been once found M have told a lie, that man indeed is a bad witness
”

e. g. although a defect in an organ such as the eye &c. has not been

(actually) discovered, still na such a defect in the organ ia (still)

inferred on the strength of the knowledge thereof by the disagreement

with the plaint, so here also on the strength of the role that the

evidence of witnesses should be tested by means other than the mere

examination of witnesses, K&tyayana’ has said “ The troth of the

words uttered by witnesses should be examined with the help of the

Councillors.
”

“ When evidence is free from ( all ) faults then ( alone ) their

words should be tested by the principles of justice ;
and a plaint

which has been found to be correct by comparison with testimony

(so) refined, is considered as a true plaint , this is the ( established )

ruleV When Evidence in the form ot‘ witnesses is ( fonnd to be)

free from all faults by reference tn the rule* " nor those interested a

the suit, nor friends &c. ” then ( only ) th'ir mar* i <s. the words of

the witnesses
6 should be tested And the testing of the words is

to be by establishing the troth of the plaint, vide the text- A

clause is refined by (establishing its) truth
1 From the evidence

thus refined, and from the words thus tested whichever (a legat on

in the ) plaint
7

is established, that is considered as a true plain having

been found as such. This is the rule «• * rule of the lawyer*

The meanino is that the evidence is considered as true in the absence

of any data for inferring a fault in the sea.es ( of perception )

10

15

20

25

Br ),
or it may also mean, * he whose

evidence is fanlty’. Vijnineirara, however, takes it to mean ‘so organ

. .i„„» 2. Verse, 340.
of perception.

‘
J00 4 . f. *. new witneoes.

3 Kitrajana Terso.

Narada ch. L 177- The fall text of this rale is as follows*

5
’ JsUal am atuwna *uw: l a ceflai: atm: efta?: afairaer: n t~.

. mt bo examined ai witnesses who are Interested in the salt,

r" ,°”

lalotedf with » heavy sin) .

B i « -vritres»cs Cot exsnlerd.

- U* wh-a on« •neeei* in the cue h«* » «n declared



876 MltU;h)irl~idniiii(i(i(« of evidence after a dtcmon r Ydjnacalkya
Feri« SO.

After having discussed the witnesses cited as evidence by the

plaintiff himself, how can other evidence be accepted hs proof ? There

is no error here. Since by mentioning the rule :
‘‘ He, who having

adduced stronger proof resorts to a weaker one,

5 Anothor objection should not be allowed by the officers of the court

and answer to resort to it again when once the case has

been determined ”, Katyayana1 has indicated

the admission of another proof before yet the success in the case is

determined, since fresh evidence is prohibited at a period subsequent

10 to the determination of success in a case. By Btating the rale
2
- " When

a lawsuit has once been decided, evidence becomes useless’*, Narada

also has interdicted fresh evidence only after the determination of

the success in a suit and not even before. Therefore it has been

established that fresh evidence may be admitted on behalf of a party

15 who is dissatisfied with his evidence even after ‘evidence was given

by witnesses.

In such a state of things if there are witnesses who are more

qualified than, or are twice in number to, those whose evidence was

recorded, or if those cited before are not near (and available) then (the

20 testimony of) these latter alone should be accepted as reliableevidence, the

rule contained in the text3: “Whatever witnesses declare quite naturally,

that must be received as evidence acceptable in trials ”, having a

universal application in all suits. Also vide the text of Naradft •

“When a lawsuit has been decided, evidence becomes useless whether

25 it consist of a document or witnesses, unless it was announced at fl

former stage of the trial”. If, however, those who had been indicated

at the earlier stage are not likely to be available, witnesses of a like

description should be accepted even though they were not mentioned

before, and not an ordeal, vide the text:5 “When witnesses are

*30 available a wise man should avoid divine evidence.*’ In the absence

of these an ordeal may be admitted as evidence. After this the

plantiff must not be allowed to adduce fresh evidence even though

he be dissatisfied, as per the text of Maim, but the trial should

be concluded.

1. Verse 221.

3. Of Maim Oh VIII. 79.

£> Of Mann.

2 Oh. I. 62.

4 Ch. I. 63.



Mltikstaara—Another t«u> s7r

' Where, however, the defendant, regarding the witnesses to be

faulty on account of their disagreement with his own internal

consciousness, is dissatisfied with the witnesses, in such a case there

bein'* no scope for a defendant to addnce evidence, the (veracity of)

witnesses should be tested by the occurrence of any calamity, either 5

on account of the King or Fate, w,thin the interval of seven days

In such a case, moreover, if they are found to be vicious they should

be made to pay the amount of the loan in dispute and should also

be punished, having regard to the amount of the claim

If, however, no fault is found, the defendant should rest satisfied with 10

that much, as says Maim’ = "He, to whom, within seven days of

his witnesses having given evidence, happens (a calamity in he form

of) a sickness, a Ore, or the death of a relative, shall be art tc’W
the debt and a fine also". This moreover, be °b erved «

an exception to the rale’ "He whose witnesses depose to he truth

of a plaint shall be snccessful” in referrence to the defendants.

Some explain the text "even after witnesses have given

. , - ,,

1

that after the witnesses cited by the

the^ntifi, if

^
• Pace 50 witnesses establishes the opposite of what was

°
’

Baid by the first witnesses, then the witnesses of

. , . ... . „„„.\dered as false. This is wrong! because

opet for a defendant (tube called upon) to adduce
it would be improper tor

^ ^ who affitms a point (which .») 25
evidence.

(ana) his opponent, who affirms the ntgatian thereof is

to be proved (and) h’S opr
of the) proof of the

the defendant Here,
up0„ tbe proo£ of ,hc

»
M«d "S the

STM^a ch.VnTi^
*» Of YSjnatatkj* H. P 87 *'

.

,
. , », ctiblishcd.-i point to be prored. Tie

a. Ut that -»£
hta wi;o l!ltt , «,Ut» lUe C extili,

U flat the tardea otrro'
[ , r ,„i„dple Ik. B.rf.n of r«*t:
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Mlt&k htra-I* rile « in tmulta ittty of clams r 1 A] avallya

! Verse SO

impossible to be ascertained by witnesses and other (means of proof)

and hence it is pioper that the burden Bhonld lie upon the p

alone

Aloreover, it is a universal rule that the burden of P[°°
en

5 regulated in accordance with (the nature of) the answer

res judicata and 'special exception’ are set up as a combine p >

defendant should exhibit proof, ,n (the case of) the plea of denial

the plaint,a (should exhibit ft) In the case’“E
^wever,

however, it does not become necessary (at all)
, , jn

10 will the burden lie on hoth in the same trial, vide the tex

one suit the burden of proof cannot he on two litigants ^
the suggestion

2 that defendant’s witnesses shoul (
° a

^er)

testify when they are more qualihed or double, (in

is improper

15 It may be said again

3

(granting all this) where two

both coming as plaintilfs, each saying ‘I got this as inberi a

a (deceased) relative’ ‘I got this as inheritance from a
, a3

relative’, without having ascertained the priority (of t eir

^ ^
to the point of time, m Buch a case when there are wltneSS

loUld

20

25

to IDU puilib UL Mine, JU DUA.il voov "

both Bides, a question might arise as to whose witnesses

? . .v - i—.S l‘WI,on two

sboul^

be accepted, having regard to the text5 “When tW°
e8Ses

quarrel for a point, and both have witnesses, t e

oE him who sets up a prior claim Bhould be bear i

^
rule dedncible would be that the witnesses should be examm^^

him who first appears* as a complainant ? And the Pr0

(contained in the text) “ Even after witnesses have given e ^
&.c ” is intended as an exception to it And therefore when v

lD
__—__

1 Of Katyayana verse, 190

2 r» ns to the meaning of this text of YajRavalkya

3 It may be noticed that this objection is raised after the xefo a

^
the last objection, by reference to the text n Lc The objec '

admitting this to be correct, what if both the litigants are placed in the P°

of a phunliff-i In such a case, he maintains that this text should »PP

this too has b^refuted in the end by Vijil incsvara

4 t t

5 «, « oi rfi * iirrt* **



YSjnavallya-l fllltikBhar1 & Vlramltrodaya—When i-itmemt apjxar ecparatehj §79
Vtrtt SO. J

a case) the witnesses o£ both the prior and the second complainant

are equal in merit and number, the witnesses of the first complement

alone should be examined ;
where, however, the witnesses for the

later complainant are more meritorious or are double in num°er"

then the witnesses for the defendant should be examined. And thus o

there woald be no necessity for making a negation a sddhya. os both

parties here set up an affirmative case, and as also the answer is of a

kind different from the four varieties* of an answer, and thus there

is no (necessity for the) adjustment= of the burden of proof And

as even acoordiog to the SiddUntin the same plaintiff may be put 10

to a double proof in the aame trial, so there would be no contradiction

in the plaintiff and the defendant being put to two proofs

(respectively).

(To this the answer is) i-Even this the great teacher' does

not admit Such an import is not obtainable either from the express 15

or implied meaning of the term e«.. (api) in the text -. Even after

the witnesses have given evidence. So enough of prolixity.

Viramitrodaya

ha?rn
DS
.t.te"’ KCW the Author states the rat. when they appear

separately

YajSavalkya, Verse 80.

SihhM.i eliWya ««'!>*• ‘«' tn wb ' D "lid ’" ce bM b, 'n by

t compared with tfaesa witnesses better qualified a*

witnesses’, and M
h««\ of al numLer ,

or *l,o double the

mentioned
he«|JJ.

f
e„ eoulr.t.ctor, to the

number, t. e., wit
^

J
..huuld depo-e’, then, pnrrdlMir.lA,

wilneeie. examined bjto . £ J, r<,„eulr.
•Irani.’.

i -sr
— -

preponderance in number ha. been p.nperly edjn.lrt

~l g«e pT«l. bnes.

cf. r„„„TO S«nol«<v"P.f"’1””-

S litre er«l* lh« ©lection.

4. writ
32



fiSO Virami . Su[a & MU&k hara —1 uni hmentfor false ct» lence r YAjnaialtgAV
i Verses SO St

This, however, before the decision is reached. “When having

abandoned strong evidence, one resorts to weak one, ha should not

again be allowed to resort to that evidence when the members of ths

Court have 6ome to a decision as to the success ( in the proceeding)”,

5 thu text of Katyayana1 having an application after the (result as to the)

ffaccdfis The weakness of the evidence being expressed by the word

tyaktvfr, * having abandoned as indicative of a deliberate abandonment,

points to the weakness also of the evidence indicated before, and so is

the prohibition. (80).

15

20

30

S ulapani

Yajnavalkya, Verse 80

After the witnesses have given evidence if those superior io

number or with higher qualifications depose to the contrary, then the first

witnesses are (to be regarded as) false witnesses (80)

False witoesses have been indicated The Author (now)

mentions the penalty for these

Yajnavalkya, Verse 81

The suborner as well as the (false) witnesses should

be separately punished with a fine double the amount m
dispute A Brahmana, it has been laid down should be

banished

Mltatohara •—-He who by pecuniary bribes &c prepare9

false witnesses is (called) a suborner,
KutaKr

Punishment for Those, sak^hwah cha, witnesses also, who ere

false witnesses thus false, should each separately be punisbe

with a dandam dwigunam, fine double tU

amount vivadat, in dispute, t e that which has been prescribe

dor (the party suffering) a defeat in the case of a defeat in the 8Ul*

A Brahmana, however, should be vivasyah banished, * e. cxpell*®

from the kingdom, (and) not fined

This rule, moreover, is to b -1 observed m cases where 6peci*l

motives «uch as covetousness dc , do not appear, as also wh«n

witneshcs arc not habituated (to perjury) When, however, a specif

1 \ erM, .21
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AlUtkettan—Special Pun shme t 881

motLve such os covetousness or the like is apparent, or the party is

habituated, the rule his been laid down by Maim’ "He who

commits perjury through covetousness shall be fined one thousand

(panas) ,
(he who does it) through confusion’ (should be punished)

in the (punishment laid down for the) lowest Sahasa ,
(if he does it)

through fear Ac the punishment should be (the same os for) the two

middle (Sahasa.) and (if he does it) through (feelings of) friendship,

four times the amount of the lowest Sithasa (121) He who does

it through lust shall pay ten times the amount for the lowest Sihasa

(but), he who does it through wroth, three times the last (of the

Sahasas), (he who does it) through ignorance full two liundred,

bnt (he who does it) through childishness one hundred (panas) 0-2)

Here, covetousness (Lobhab) means greed for money Confusion

(Mohah)— a distorted impression Fear (Bhayain)—acute fear

Friendship (Maitri)—excess of attachment Xota (K4mah)--desire

for an intercourse’ with a woman Wrath (Krodhah) noni to era 10

Ignorance (AjnananO-indistinct
knowledge Childishness (Balls yam)

. e non-commencement of knowledge By thousand Ac are intended

(to be indicated) the copper pants

Similarly*
' A just king should, however, fine and banish

y
(men of) the three (lower) orders’ who give

• Pane 51 false evident , a Brabmana he should (only)

banish ’ This, moreover, is applicable to (a

.. . , /.|T,,„m.1, os the present tense has been used in

c.se of)a habdn.l (otten«h
ctosM (tr.n varnln) . e those 25

the term. Ku
I .h

“ hshatnya order, should be fined a, before,

CO

dr
n
Xd(nmvt,ayet) .e should be killed, as the word prautsa

and bamshe ([>
_

T
)rrto , ,j„ra and as this tea- is in

the nature of an lrrto s’d'tra test There also the (particular kind
the n ’ture

cntlm„ 0j ot ,|IC i,p or the tongu", or deprivation

o the Me should be ob rrved by regard to tlie subject matter of the
ot the llte sn

„„c.tioi) A Brdimane, however, should

bTfi^Undfirmird e ewpejed from tbe_ kingdom One fmm_

r”cT>I« 121-122 ?

4 MvtfCb MH 1*4 5 '»*»*-*
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whom clothes have gone is a vivhsah. Having prepared the causal

form indicative of ‘one v\ho causes (a man) to be without clothe’,

the present form is obtained by dropping

1

the ft—by analogy to the

rale (in the Vartika) : “lVhen there is a suffix at the end of words

5 ending in 5 the change that takes place is the same as that which

takes place when the 6uffix is at the end” ‘Should make naked

is the meaning. Or, that m which one lives is a r<5sa (^ )** e 8

house. Vivds'it
f
et therefore would mean-should demolish his bou«e

Even in the case of a Bnlhmana, when no special motive such

10 as covetonsnea- &c. is known, nor a habit, only the fine specified IQ

each place re'pectively (is to be imposed) In the ca'e of a habit,

however, there is a pecuniary punishment, as well as banishment

There, also, the rule as regards the several punishments of rirasaua,

stripping off of all raiments, demolishing the house, and banishment

15 from the kingdom, should be observed having regard to tie

surrounding circumstances such as the caste (of the party), the amount

&c. If when no special motive such as covetousness &c. is known,

as also when no habit i« found, m the case of perjary regarding R

small claim, even for a Brlhmana there will be a pecuniary punish*

20 ment as is the case with o Kshalnya When, however, the claim Is

a large one, banishment from the kingdom is (the punishment'.

Here in the ca*e of a habit, the rule of Manu should be observed

even in the ca«e oE all

1 « e ” ( E7i« jgr JIJISV )
“The fit*

portion of a word, he^tniiing with the last among tha vowels in the word, > J

called p ”, It is that portion of a word which is included between the U

3

*

letter and the nearest voweL i ; in the portion jg
-

is i?f
as al 0 hfT®

m the portion rn^is !z

or 5^—“ 3?Hi'lvt ”(==15: Miv-* )—*“ When the ***** 13

that of surpassing, the suffixes gi^and are need, j^w-the Can«aL

Here the formation of the word fonwrp is explained a* follows •

» t «honld deprive him of his clothes irugrt wTi’fiig would be

STH^in nvrert is dropped by analogy to the rule in the ca-e of the HI?5!1 **

contained in the *' onvr»5l<pFf3 ’ e g m the case of" cTl

get p'%3‘ by dropping 'he fi, eo here also by dropping the » t
1

we get
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MUlk'tiarl-~For a Brdhmana 883

It should not, moreover, be Euppo=ed that there is no

pecuniary punishment for a Brdhmana For if there were no

pecuniary pnnishment, corporal punishment being prohibited,

it would happen that even in petty offences either the

punishment of stripping off of clothes, demolishing the house,

branding or banishment would follow, or that there would be no

pnnishment at all. And this would be oppo-ed to the text In the

case even of persons belonging to all the four orders, for those who

do not perform an expiation, legal punishment either corporal or

affecting property should be ordered” AUo tide the text . A

Biahmana who carnally knows a guarded Brahma.,, against her

will should be fined a thousand (uanas) As to the text of

S'ankha . "Of the three (higher) orders, (the punishments o )

deprivation of property, corporeal chastisement, imprisonment, ordeal

banishment and branding, are ordained fora Brahmana . Here

on account of the contiguity of corporal chastisement the (punish-

ment, of the) deprivation of wealth or of the entire proper y are

intended. For, the (punishments of) corporal pnnishment and

deprivation of entire property have been mentioned toge her in the

text3 1 “As for the Corporal pnm-bment, it begins with (-imple)

, i x-rnanfU aa Jar a3 the deprivation of life ; while the
cbstrnctionandcxtendalara ^
peenniary punishment beg,nsji.n

^ ^^ ^^ He
to the loss «

oa( ,h, hogdom leaving all bn property (to

him) and himseif untouched.” it has a reference t„ the first act cf the U
nature of Sahasa, and not to all (Linds of) offence.

a 1 rmnnSment, however, does not ever occnr for a

It l,

A
a

”rP

°Man7 has .ted generally via: -Let him (.. , .he

Brllimana as
h though he is immer-ed lnra-elf in all

Moreover Mantt* eaya ~Ko greater crime ,s 30 '

""
. , K . i O! Mann CL. VIII “73?

1. ot Katyavan*, «ne. * *

.. , Iwa-vrlii M And a1l« of EatTljai* vrr»e 4*1

3, hlrada Apr* 11*1* *

tut coin • $ » Cowrie It h alio a* a oos-t
4 The (calw'i coin

,
. , .. . .

t f ft Pant at a!*o that ol a jiiins

rw.iure, 20 ciwrit. or 1 ot * I*"**

_ trif T 6 CL VIII 2 a l

5. Ttj Mann Ch V III
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possible on earth than slaying a Br ihraana , a king therefore must not

even concieve m his mind the idea of killing him (a Brahmana)

S ulapam

The Author states a penalty for a false witness

Yajnavalkya Verse 81

Kutakrt The suborner 1 e one who causes false evidence to be

adduced such as the Kshatriya and others each should be punished with

double the amount of that in dispute as a fine A Brahmana however

with undiraimshed property is to be exiled from the country To

that effect says Mana 1 Never on any account, should one slay a

Brahraana although (he is ) immerced in all (kinds of) sins (the king)

should expel him out of the country, with the entire property

undiraimshed* A just king should banish from the kingdom a^er

punishment the member of the three Farpas uttering false evidence a

Brahmana however should be banished and various similar penalties

varying according to the offences and the Varnas have been stated y

Mann but are not stated here for fear of prolixity

Yajhavalkya, Verse 82

He who having been called upon and sworn to

20 give evidence conceals it from others under the influence

of passion should be made to pay an eight fold fine ,
a

Brahmana, however, should be bani3hed

Mltakshara —Moreover, he whoever, who having accept^

to give evidence aa of a witness and Sakshyam S ravitah having

25 been sworn to give evidence along with other witnesses, at the

tune oE his deposition, tamovrto being under the influence cj

passion * e with his mind sewed with the feeling of anger &c

mhnute conceals sakshyam his evidence aimyebhyah frora

others t e witnesses with the words ‘I shall not be a witness here &c

* SO that man dapyah should be made to pay a ^ ne

Penalty for not ashtagunam, eightfold of the amount of the

giving evidence fine (payable) in case of a defeat in the suit A

when knowing BrShmana however, who is unable to p3/

(the facts) eight fold amount as fine should be banishe

35 The penalty of banishment however,
shonl^f

i Cli VIII 380 2 Ch VJII 123
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Vtrit 82 J

observed to be e.ther the str.pp.og oS of clothes the demolition of

the house, or the expulsion from the kingdom accoring to the

nature of the subject-matter of the su.t In the case of others

however, when an eight fold amount as fine is not possible, the

penalties of doing such labour as is appropriate to the caste, fettering

m chains, or mcarcerat.on ,n jail, and like others should be observed

And this, again, should be followed (to be the rule) even in the last

verse

When all withhold ev.dence, then the liability of all » equal

When, however, having given evidence they speak falsely, then hey 10

should be punished regard betng had to the exigences (of e ch cas )

As savs Kdtyayana' ' Having once given evidence, those who

depose to the contrary are liable to be punished (as) they are guilty

oE prevAncition
”

Nor moreover, ought the witnesses ,ted by 15

in secret by another. As saya JNaratta une

. Pa„e o2 should not approach in secret a witness cited by

“ the other (side), nor should he (try to) win him

over through other (means) A party resorting to anch practices
.. ^

(liable) to lose ’

Viramitrodaya

The Author meat,on. tbs r«.lt» I*'

Vnjuavalkya, Verses 81 A 82

, , l ITS. suborners', freuinl-ntlj csrrjlnR <>n trnnssclioni

Allte*r<«*i
t,„B,„t, ,

those witness's who Me or such 25

in short, who make Ms ‘
, ’ . e, e.eh one, nrlrfU

cherecter, these £‘^_oaB, ,b.t in d.«ral.\ .ho«U to comp-llej to

Hwtgunm, ‘t^ice no
f ehoaM b» punished In eorae place# the *

psyss dundz, P9“sU* rho bare b*en induced to give

reading is j^m**?* kitot&'W'T
30

evitence fr.nlnlentl,'.
„ snch .. contone.

This. rr""i,c/Jb°th.w.,I MU, * also *, to one who has

ne.s no! the **• *’ “
. . .monnl of money equal to th.t in Ji.pnte

been unoeeesssnty Jet
’ „ Tl I. ts the inU'tref

should t e censed to he r ..l
*’ »
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,
S ulspanl & MHSkshsrA- Various grades of punishment rTdjnavalkya

|_Fer»« 82-83

A Br&hmani, however, should ha driven oat of bie country,

Smjrtdht so it baa been declared in the smrhs, and is not to be punished

by a money fane

Yah, ‘ he *, however, adkshyam, anyebkyah srdviiah, srdtitdtdn,

5 ‘ having been called upon and sworn to give evidence by ether’ and ‘after

agreeing t e , having declared ‘I know this fact’, afteiwards lamotptah,

‘under a feeling of anger’, t e , with his miod oppressed with a feeling

of anger, fraudulently, JLc , adhkyam nthnute, ‘conceals bis evidence,

i e at the time of making the statement makes trouble, that man should

10 b9 compelled to pay a penalty of eight timeB the amount in dispute. F°r

this bind of offence a'so, a Brdhmana should be banished only , by the

use of the word tu, ‘ however ’ has been excluded a pecuniary penalty-

Vishnu1 says . “ For false witnesses, the confiscation of the entire

property This moreover has a reference to those who are so by habit.

15 Manu 2 “ (If) from covetonsnes*, he should be fined one thousand

(panas)
,

(if) through confusion, however, the first amercement } (‘ty

through fear, the two midlmg (amercements) should be the penalty

,

(if) through friendship, four tim*s the first (121). (If) throngh lost,

ten times the first, while (if) through anger, three times the last; 00
20 from ignorance, fall two hundred (panas), and (if) through cbildisbaeBS,

one hundred (122) The wise have mentioned these as the punishment®

for false evidence (81-8 ).

S ulapam

Yajnavalkya, Verso 82

25 In the matter of evidence sworn and concealed from others, for him

is a penalty of Bight times the amount m dispute The rest is clear

Not giving evidence, as also giving false evidence has been

generally prohibited of the witnesses. The Auther mentions cases by

way of exception to it

30 Yajnavalkya, Verse 83 (1)

Where men of the (four) orders are (likely) to suffer

capital punishment, there a witness may speak
untruth. 4

1 Cli V 175 2. Ch VIII 121, 122, 123
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The Author

indicates a case

where untrue testi

mony is permis-

sible

Mltak«barA—When an unlrutk t »
permtiuble 9 857

F«m'*7(Z) J

Mltakshara —Where, i£ a fact is depo-ed to, there is the

likelihood of a capital punishment (being given)

to sn-ii of the four orders, varninam : e of the

S'{lira, Vats ya, Kshatrvja and V,pra classes

sakshl anrtam vadet, a intness may speak o

an untruth, t e shonld not speak the truth

And by this prohibition against true evidence a

permission for refusing to give evidence, or for

giving false evident is given for witnesses of whom it has been

^
prohibited before

1

Where e g in the case of a complaint founded on suspicion,

by speaking the truth a turn. ,s likely to suffer capital punishment,

and by speaking an untruth no one is to suffer capital pun,shment

there an untrue testimony is permitted Where, howeve ,
by

speaking the truth either the plaint, ff or the defendant .. I kelyto 15

suffer capital punishment, and also by deposing falsely one of the two

is likelv to suffer capital punishment, there a refusal to give evidence

is aSed provided" theh.g permits U, however the W d=e,

. » rf „„ tedtimonv is "iven then an incapacity

To

1 “s “o7» count of depravity should be incurred IE that too ,s

witness
be len For by gmng false

irnt’tVetu^f'atpita, pungent for a vurui as we,, as that

- nation should he made according .0

the S'dstra

(It may b" slid) then there would be no sin in giving false

evidence oruTnaintaimng
silence, os the same has been p-rm.tted by

SUstra, so the Author

Yajhavalkya. Verso 83 (2.)

For purification from that (sm), the special oblation

of nco known as the Saraswata should be presented by

the twiceborn.

20

2d

Ytyn I b* r e**



ggg MlUkstiuri—Expiation for the untruth

£

Mitakshara —Tatpavanaya, for purification from that

(sm), t e for the atonement o£ the sin on account of the false evidence

or a refusal to give evidence, Saraswata charu, the nee oblation

,

ilirvapyah, should be presented
,
by dwyas, the twice-born,

each

o eparately A sacrifice wherein the presiding deity is the goddess

Saraswatl is (called) a Saraswata The word charu is well known

as indicative of boiled nee which is hot and from which water has not

been allowed to flow out (while it was boiling)

Here this is tne meaning False evidence or a refusal to give

10 evidence which has been prohibited for witnesses before has here been

sanctioned This expiation is in reference to the transgression of the

rnles generally prohibiting the giving of false evidence or not giving

any, and as is to be found id the texts “ One should not tell an

untruth ”
, a man incurs a sm by not giving evidence, as also by

15 giving a distorted one1

It may be objected that this text which is m the nature of a

sanction is meamngleBs inasmuch as even with this text allowing

Witnesses to tell an untruth or not to speak at all, the text propounding

the sm incurred by reason of the infringement of the general ru e

20 prohibiting witnesses from either speaking an untruth or no

speaking at all, remains where it was But it is not so For the sjn

accruing from the infringement of the rule prohibiting witnesses lcom

telling an untruth or not speaking at all is great, while that due to

the infringement of the general rule is Bmall, and thus the text IQ

25 nature of a permission has a meaning

Although in other cases the removal of (the taint of) a greatef

sm would also fecure the removal of the smaller sm which is (ooly) ®

part (of the greater one), still here by reason of the (8P
eCia '

« sanctioning text, as also by reason of the rule as to expish00'
1

30 appears that by the removal of the greater (sin) the smaller one 18

not removed although it is a part of it

This text should also be understood as a permission f°r

speaking an untruth, or not speaking at all in the cases such as those

of travellers and others where there is the danger of a cap»^

1 Mann Ob VI II 13
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Verst 83 J

punishment being passed upon a inarm And as there i« no other

(special) prohibition, there would be no (necessity or an) enp.at.on

In ca«e the real tacts are disclos“d in course ot time by other causes,

the absence ot a punishment for witness-s and others also is inferrable

from this very tei.t

Here ends the Chapter on Witnesses

o

Viramitrodaya

Thinking ot aa exception to tb. penalty etc for f.l.e evidence

tie Author proceeds

YajnavalUya, Verse 83

yatra -where’, om.-ita, 'of the tarn,.’ . c or the

SS&SSEHSSr
life, cadet, ‘may apeak’

t ’for poriGcatioa from that’ . c , for tha wiping oir of
rafpdtandya, P

0 f a penance, Siratcatah, i c,
the (flin of) false »

*
, »s stated I efore, rurtdnya* ‘Bhoolt be

intended for the godde” S
<

.aerifies ha, been indicated

ofTerel
,
thne by means of a part, me \ /

’

bsnll not in contended that here the making of a falls

It should not
p.,formeoce or a penance » incoo-

et.t.m.nt h.v og been ^P^
^ ^ ^„p„on th , r„l, .’.tel before

croons . for »UhonS
lh , f,l„ ,l»tem-nt of a witneee, still to

regarding the .10 gene a I
„oro , etatem.nt, no

the general rule aM«
performance or a peoence become,

exception having been em »

he,e „ a oa-e of a roort to an unavoidable coor.e.

Some ear, that
„ „rap,ret with II e .10 cooee<inenl

by reaeon of this tin being '

Lpen the execution cf a member of the

n.m CO #m IS generttedi I j tbe exp'efsioo for

Iu ' r* C< ’ ‘ „..„t to wheal* tt at Here 11., aVrl.it-

ponficattsn from lh Hit ___

_

IU1
~

1 Here Milwalh*

p

^ Joc , n,c„ lej-t-tlf.

killing *n Miltnallo »
jj Tt* «t»Vgy, ie«**cr d*** r ®’ *’aU

Wt. it> b*r« *.!«> tl *»* »* ro *

4f ? t
, e .-n cf la tin-*t*»t, *9 ber« ««* .. . . » * ,an (p

here, XU ..^#.1^ ^
tbit there l* »EEclb.ag
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absence of the sin generated by non-action in the making of a false

statement, jnst aa is the cage in the killing in a (sacrifice. And hence

also in the text* “Where, as the result of a (true) statement, the

loss of life is possible of a £>udra, Vais'ya, Kshatriya, or a Br&hmana,

5 there an untruth may be stated , that (i e ,
untrnth) far excels the

truth”, Manu has stated an absence of sin. Gautama2 also “No

guilt is incurred by giving evidence, in case the life (of a being) depends

npon it , not, however, of a very wicked (individual)”. In this connection,

Manu1 has stated another mode of penance “ Or one may offer

10 oblations of clarified batter m the Fire with the KAskm&nda hymns

according to the ritualistic procedure, or with the ?k ‘ udil or with the

rk addressed to Varura, the three rks addressed to the God of water

Vishnu * * A fSudrn, however should offer fodder tor ten cows (which

would be Bnfficient) for a day.”

15 Thus, in the commentary npon 3nmat—Yajuavalkya

ends the Chapter on Witnesses

S ualpapi

The Author mentions an exception to the speaking of the troth

Yajfiavalkya, verse 83

20 Vaminam ‘of the varnis t e of the four vamas such as the

Brahmana and the rest, where vadha killing is possible, there a witness

may speak an untruth For the wiping off of the sin thereby generate

a sacrifice to the goddess Saraswati should be offered

Although, it has been stated in the text of Manu’, ‘ Never should one

25 kill a Brahmana still in the case of a king with a strict enforcement 0

panalties killing of a Brahmana becomes possible This is to be understoo

as being done by mistake So also Gautama 1 There is no sin in (stating;

an untruth if the life (of a being) is dependent upon it hut not the life of a

* very wicked (one) (83)

30 Here ends the chapter on Witnesses

1 Oh VIII 105

S Oh VIII 107

5 Ch VIII 381

2 Ch XIII 24-25

4 Ch VIII 17

6 Ch XIII 24,25
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Mltlkshari—Documents ;
Kinds of 891

Chapter VI.

OF DOCUMENTS

* Page 53.

Possession and witnesses have been e-tplained. Now begms

^
the consideration o£ documents.

Here, a writing is of two sorts, a &«»« ( royal grant!, and

a J&mpaia (executed between citterns) S asana

explained1 (Now) JSnapada is being explained. That, moreover, is

twofold-one in his ow'n handwriting, and the other .n another a

hand. Of these, that in one's own handwntmg maybe w.thou ay 10

attestation, while that in another's hand should bear attestation by

witnesses The.e two are accepted as proofs hav.ng regard to the

u“ the country, a, says Narada’ : " A Document has been

said to be of two kinds (1) in the handwriting of the party himself

and (2) in that of another person, and respectively not havm or 15

,

ayu, mill
thfTFOQ The validity of the two (kinds

having attesting witnesses thereon.
^

j

of documents) depends upon loci) usage.

Of these the Author mentions documents in the handwriting

of another person

Yajnavalkya. Vorse 84. 20

Tn ovorv transaction where an amount has been
In ev y .

ontorca into by mutual consent.

??
re0i

1° t mTde a writing about it with (the

attestation

11

of) lessee (thereon), and with the name of

the creditor,

„.rV!L flrH—Between the creditor and the debtor what-
Mitak har

•

d &c p3.rasparam swaruchchya,
ever arthah. «»» “ . • E

^ mudi Ik. p3 ;,i a(,fr ,o :b 0 „,I

«eh“n inter""; eo'muci, should >• «!* monthlyr.,- of intere.t Ac.

"

'' 5 ‘°'" ‘‘T '

• cs 1.13*.



892 Mitikthari & Sfilapin !—Form of the document. f
Ydjiavaltya

L Vtrui 84S5

nishnatah, has been agreed to by a contract, i. e. settled; in

reference to such an amount, if in course of

Regarding do- time a dispute arose, for the determination of

cuments in the real facts, lekhyam sakshimafc, a tenting with

5 hand of another ( the attestation of ) witnesses (thereon) i. <?• w,tb

person. the attestation of witnesses of the qualities as

described above, dhanikapurvakam, ( com-

mencing) with the name of the creditor-that wherein the creditor is

(mentioned) first is a dMnkapurvakam-that is to say, where the name

10 of the creditor is mentioned Srst-karyam, should be made, *• e -

should be executed. Or persons, possessing the qualifications

mentioned above should be made witnesses. Vide the text : 1°

disputes regarding whatever act has been done by a party, either

witnesses, or a document in his own hand is ordained for establishing

15 the transaction.
”

S'filapani.

Yajiiavalkya, Verse 84.

Yah Kaichlt, ‘whatever’, in the form of a loan transaction, arthah

,

has been fixed by mutual consent, ‘by such an interval so much is to be

20 paid’ and the like, in such a transaction, a document with witnesses c. <*. a

document bearing witnesses, should be made and that too by first putting

the name of the creditor before the name of debtor is written. (84).

Yajiiavalkya,, Verse 85.

And containing, among other things, the year, the

25 month, the half of it, the day (of the month), the names, the

castes, and the names of their own gotra, as also the

scholastic title, and the names of self, father, and such other

details.

Mitakshara I—Moreover, sama, the year i. e. the cvclial

30 year; masah, mor th, e.g. Chaitra &c; tadardham, the halfof it, * e-

fortnight t. e. the bright or dark (half); ahah, the day, t. e. the date

such na the pralipad &c; nama, names, i- e. of the creditor end the

debtor; jatih, caste
,
i e. Brfihmana <SLc; swagotram, the names of them

oicn Gotra. e.g V&sishtha &c. containing these i. e. the yeAT&f
' l7" Of Niradt.

" ~ ~



Mtt&ksharl & S'Mapird—Dehtor'i adursment 893
Ydjvatalkya T
Vans 85-86. J

&C. Similarly, sabrahmacharikam, the eeholaetic title , e.g. he is the

master- of many brantf.es of learning i. e. hia academical title and, as

‘ Katha the master of many branches,’ atmiyapitrnama, the name

of,elfand father ;
i.e. the name of the fathers of tins cred.tor and the

debtor. By the (use of) the term Adi, such other, are .Deluded the

amount, the caste, the quantity of the amount, tM-jd .

week &c. A writing, containing these’ ahouldbcexecuted ,
th.a is the

connection (oE this verse) with the last (verse).

1.5

S'ulapaui.

Yajiiavalkya, Verse 85.

n i s»_ai* la wtioira • sabrahmachdrtkam, 'the echolastic title such
Ootra itself iswotra.*^

shoula hare noted on it.

as, a student of such and such
. thine

the year &c. By the use of the word Adi, and too like , also of the thing,

quantity, kind, and the like. (85)

Yajiiavalkya., Verse 86.

After the contract has been executed completely the

a . tnAhnuld cntor his namo with his own hand ( at tho

tnd ) with the words: " what is written above has tho assent

of me the son of such ( and such ) a one.

Mitakshara .-Moreover, tlie contract which was agreed to 20

between the creditor and the debtor by mutual

„ , „r consent, sanmpte, after it had hen completely
Consent of

tMulrdi i e,
written clown, rtjl, the deltor, e.

the debtor.
jon „Ilo Jncnr, (the liability of) the loan,

• . . ; e. write in the document hi. own name 25
mvesayot, ehoud e«Ur

.^ tbc word.. -Whatever .

awahastona, icith foa oir« /»»»«*»

. i t_ IXxlor ®f lemming
1. Th.«»6

, iol, . .Ill msd. t J Illcdo. -Lie!.

nefeclvC
Mt in ., 1.!, ... til ,!(«>• altrclwl. Me St.

tot wfUtrn \'T t « w, A, r©» lliok tLml »r* I® *r?lj
\V*,lrorP C. J. *

, io AtnatbU .ocSt .. will*. vU'h w.r. *'<

1K1* ml* »tnelly, *' *•
Wfr, Bel v*UH« It* cv*Wnpi«tk«®

hr med0
‘ J*

•
j U It 3 r<n. : ml p «.

el One P*’



ag4 S ulapjni <& iMftikahari—Attestation by mtnesses r Y&jttavaVcga

L Verse* 86-87

has been written above in this document, matam, has the assent of

me, t • e. is what was intended by me, mama the son of such and

such”

S ulapatu

5 Yajnavalkya, Verse 86

The meaning (of this verse) is plain In the case of one ignorant of

writing» Vyasa states a special rule “A debtor who is ignorant should

cause his assent to be written , or even a witness (who is ignorant) by a

witness, or by any other in the presence of all witnesses (86)

10 Yajnavalkya, Verse 87.

The witnesses also, should subscribe in their own hand

with their fathers’ names before theirs, thus “ Here, so and

so, am a witness;” these ( witnesses ) should be equal

Mltakshara —Similarly, those persons who have been mdi

15 cated as Sakshlliah, witnesses, in that document

* Page 54 these also should each separately, swahastena,

m their own hand ,
subscribe their names preceded

by those of their fathers with the words “ I so and so, Devadatta, am

a witness to this transaction These, moreover, should he (so)

20 selected (as to be) samah, equal, in number and quality also

If a debtor or a witness is not literate, then the debtor through

another person, and the witness also through another witness, should

m the presence of all the witnesses, cause his declaration to be written

down As 68} s Narada *'A debtor nho is illiterate should

25 cause Ins declaration to be put m writing in the presence of all the

witnesses, so also should a witness (who is illiterate have it wnttCBJ

, by another witness
*'

S ulapSm

Yajuavalkya Verse 87

Sam ik, ‘equal* t c equal in qualifications Ihoso who, howe'^*"

are ignorant of writing should have it written—thus it has been stated

before (87)



YdjHaeatkya
Verm 88 J

MiUkihari—The tenters statements 895

Yajnavalkya, Verse 88.

“Being desired by both the parties this was written

by me so and so, the son of so and so ", thus at the end ( of

the document )
should the writer then subscribe

Mltaks'hara -Moreover, then lekhako, the renter,

ubhabhy^m prarthitena, being requeued by

Writer’s both i e the creditor and the debtor—
1 By me such

endorsement. and such Devdatta. the sou of Vishnumi.ra this

document likhitam, has been tmtlen ,
ltl ante

llkhet, thus at the end he should subscribe
10

Now the Author mentions about a document made in one’s

own hand „„ oA
Ya-jna-valkya, Verse 89

Although it be without witnesses, a writing which is

in one’s own hand, all that is declared to be evidence, except

when it is caused by force or fraud.

Mitdks'hara —Yallekkhyam, that renting, which has been

it is caused
, companion, or bj fraud . c m

which has b-eu
temptation, anger, fear, intoxication

the form “£ S'
, That document has b-cn laid down os

&C. Narada J
executed by a person intoxicated, by one

invalid which ha. teen ^ £y 0 „oman ,
or by a child,

3tt wl”h had been executed under compulsion, abo that which

has been caused by fear or frau
.

,

Such a document, moreover, whether it be written m one,

l i nr m that of another, whether it be pas rd in the cour,c of

own hand “
°„ltl,oot security, should thus far be written

a transaction
„f ^ <MtlnlrTi , n(| should be without

conformably to uie ul±_„— —— 7—7**
— 2 acrtlisltle ** evidence

1 Ch I 13'

34

15

20

30



g9fi Mltlkshira & Vlramltrodaya

—

Generally about documents r Y&jhauilkya

L Verse 89.

prejudice to the rulea as to the sequence o£ sense and the order of:

words, and should be without dropping any letter or alphabet. It need

not, however, be necessarily ( couched ) in nice language ; it may be

written even in the peculiar native language of the particular locality.

5 As says Na.ra.da-1 ‘'That document is said to be valid which is not

opposed to the custom of the country, the contents of which answer to

the rules regarding pledges, and which is not in disregard oE the rules

about the sequence oE ideaB and words. 1 '

15

20

That which explains in detail is a ( rule ) vidhih. The rule

( vidhi) regarding a pledge (adbi ) i. e. for executing a pledge. Its

characteristic *. e.
*
a pledge for custody’, a ‘ usufructuary pledge , a

* pledge with a time limit * &e. That wherein its characteristics are

distinct is vyaki&dhivtdhtiak§hanan} ‘ the contents of which answer to

the rules regarding pledges &c., Aviplutakram&ksharam, ‘ which is

not in disregard of the rules about the sequence of ideas and words •

Sequence i. e. of ideas ( krama ). Krama and ak$haras make up the

compound word krcim&kshara That wherein the sequence o£ ideas

and words has not been disregarded is aviplutakramdhhara. Such

a document oE this description, is legal evidence. There is no rule

as regards nicety oE language here, as in the case oE a royal grant.

This is the meaning.

Viramitrodaya.

Now the Author expounds the document as a means of proof

Yajnavalkya, Verses 84, 85, 86, 87, 88, 89.

25 A document is of two kinds, (one) made in one’s own bandwntiDgt

and (the other) made in another's haul. 01 these, the ’las’t ahtwA

made with witnesses etc. The first, (even) without witnesses i* S00
4

• evidence if not made under compulsion or through fraud. Thu ,a

the difference. Bat a possibility exists of a suspicion arising about *

30 document written in one’s own hand, and with a view to dispel
*

also should be made with witnesses ou. Other kinds are of the ordinary

particulars.

Yah kaschit, ‘whatever*, arthah, ‘transaction’, in the form

a loan or the like, parasparam, ‘ mutually *, by the debtor and t e

1. Oh. 2. 136.



898 Viramttrodaya & 5 ulaplni—'Invalid documents r Yijnavalkya

L VtTset S?-^9

with equal qualifications, te, ‘ theBS ’, t e the witnesses, swapitrndma-

le/’kanapiircakam, ‘ with their father’s names written before atra, ‘ in

this transaction', akam amukah
,

* I, 90 and so ' by name, saksht, ‘ am

a witness thus swuhastena, ‘id their own hands’, hkheyuh. * should

5 (they) write Those who are ignorant of writing should cause it to be

written , this is indicated as an addition by the word cha. (87).

Tatah, * thereafter te, after the name of the witnees W8B

written, Itkhakahi ‘the writer’, te the writer of the dovata#Dti

ttbkdbkydm, ‘ by both * i e by the creditor and by the debtor, arthiteMi

10 ‘being requested’, by uarne so and so, by myself this, likhitant, has

been written thus ante, * at the end ’, i e rounding up the remaining

portion of the document to be written, himself likhet ,
‘ should write

15

20

By the use, twice, of the word Ai, the object of recording the

request, and also the understanding of the import of the document, has

been pointed out (88).

Vtndplli
,

‘ even without, &c has bean explained before %
the use of the word lu, is exclnied a document written by another and

executed with attestation. Sarvam, ‘ all that ’, by this is expressed all

the writings, viz , of the pfaiatiiT, witnesses, the writera of the

documents, etc. (84—89).

S ulapam

Yajnavalkya, Verses 88, 89

The meaning (of Verse 88) is plain

A document written by the hand of the debtor, even though it he

25 without attestation still it is good evidence, provided it does not happen

to have been caused to be made under compulsion or by fraud Upddhth,

‘fraud* t e deceit So Brhaspati' ‘A document executed by a dying

person, an enemy one oppressed with fear, a woman, a suffering person,

one intoxicated, distressed by a calamity, at night, by fraud, or by forest

30 does not hold good ’ (89)

While discussing the rules about documents the Author

mentions the rule that a debt entered into a document should be p®^

by three ( generations m descent ) only

1 Ch VIII «3



Y&jnavalkya'l
Verst 60.(1

) J

Mlt&kshara—Lxlent of liability (899

Yajnavalkya, Verse 90 (1)

A debt evidenced by writing should be paid however

by (persons m) three (generations) only.

Mltakahara —As a debt evidenced by a witness should be

given by three (
genentions ) only, so also it is ordained that a debt

evidenced by a document should be paid by the borrower his son, and

the sons oE that son t e by three (
generations ) only, and not by the

fourth and others.

An objection —Indeed by the text* “ sons and grandsons

should pay a debt ’, it has already been established as a general

restrictive rule that a debt should be paid by three only

The answer -True But this text has been mentioned with

a view to meet a suggestion which may likely be mad. that .

debt entered in a document might be understood as an exception to

this general rule on the strength o£ its having bean ound in another

Smri For. aEter mentioning the char.cteri.Ucs o a document ,

v i _v s vStvavana •
1 Thus an ancestral debt is made

has been said jW“
hM a Thus an ancestral

payable aEter ‘ e

J document , s made payable even though

b ,me‘(Eor ay^Oh^ P-d Here by the use oE the plural in

pi,™dv,,

(

'0E,
Pb/—

;

assise f

Xra
tb. expresuo^tim^as

„ „ , , , owendant )
and others may be made to pay2

PAGE 55
(,ioreover, HSrita also has said : * To him in

, „„ the doenment purports to be, should payment be
whose possession the dô "“e

k()

P
b ^ , al rale tbat • the debt

directed to be made He
^^ the lnterence „rlsra that

is hts who has ' de to the fourth ( descendant ) andWTLeL t « proper that the present text ,s for the purpose
thera The

The two texts, moreover, should be supplied
ot removing the dou DC -« j
in pursuance o£ the text of the Lord of the Yog,s>

10

15

20

30 .

1
Datnodar Prasad 63 I A, 204 ,48 All 618 Also

2 Sea Mant Ulla
-cVheie the Privy Council hell that a aon was

Sheo Pam e* Darya 3 L,nc
f’ ( .„.nT>ertY by the father for paying off a debt

Wmd by th. sal. ol “'"‘"'SSSr s
?
i tbs ...

of hia grandfather i e tD0 6 _ .,

3 , . Tbs lags T.jnatalbja



900 AHtikshard & Vlracnltrodaya

—

Special rule for a Pledge

J“

Yd/rtavattya

The Author mentions an exception to it

Yajnavalkya, Verse 90 (2).

A pledge, however, is enjoyed as long as it is not

paid off.

5 Mitakshara :—The non liability for paying a debt haring

become established by the ( general ) rule in the text
' “ A debt is

payable by three Only, although it is reduced to writing and i° with a

security, ** an incapacity for recovering a debt might also be inferred

With a view to (avoid ) this, the Author has stated this (text

)

10 By saying that ‘ a pledge may be enjoyed even as long as the

debt is not paid off, whether by the fourth or the fifth’ a capacity has

been indicated in favour of** even the fourth ( person in descent

)

for redeeming a secured debt.

An objection i—But this too has been once stated already in

15 the text1 * “a usufructuary pledge never lapses
”

The answer—True, still if this text which is in the nature

of an exception, were not given, it ( i e. ) the capacity would

confined to three persons only. Thus everything is without a fault.

Viramitrodaya

A document, sometimes is not regarded as conclusive evidence*

The Author states that

yanjavalkya. Verse 90

A loan which has been entered in a document, tribhirtM*
J

(deBcendents to) three (generations) only, deyam, ‘ should be paid . /

the nse of the word eta, ‘only’, are excluded the great-grandson *n

others. Therefore the meaning is that even if there be a document^*

loan cannot be enforced against a great-grandson and others. By the

of the word tv, * however % is excluded the liability of the grandson
^

discharge a surety liability included and joined to the word fnam, ‘de

Adhih, ‘a pledge’, a possessory pledge soch asland, <£c.,

l *. v&iear. 4 so Ions tad. 4 that’, pledge, *

The
bhujyate

,
* is as long enjoyed *, ydtoat, * so long tad, 4 that’, pledge i

that debt is not paid back by the debtor to tne ere liter,

meaning is that in that way, therefore a document of pledge e?iJ enC?5

a good claim even beyond three generations. (90).

I. Verse 58 nt p 820. 1 18



rwra Itja 1 S ulsplm & Mrtitabsrl-ine i «r 5 «1 * 901

Fer»* SO M J

S ulspam

Yajuavalkya Verse 90

A loan as described before entered in a document excepting a

pledge should be paid by (members of) three general.ions not however

by the fourth In regard to the rule laid doun in the tot by the

son and the grandsons the debt must be pal
pledge there

limiting ,t Where a debt has been
at

this rule does not apply «o M I

^^ ^ (m onylbin(! )

marriages for the cow s fodder a
ln /go) 10

favour of a Brdhmana for a (false) a* earing there is no sin (9

Having disposed of a matter which had occasionally arisen,

the Author resumes the subject in the context proper

Yajnavalkya, Verso 91

;ss—a “ *»•>•* » *“« ”

be made ( in its place

)

^SteWS The rule which is now hem" laid down n
Mlla

that lhen a document ha, become unfit for a

suit another should b- made And unfitness for

a suit an«c when the document is dcs antara

stho, pforetf " onelAer country, which is at

a Ion" disun« ,
durlokhye, when the document

, that is—wherein the writing l e the character or

1 1 l , nmbiouous or umntclli„ible,n (called) a badly written

words are bad u ”mb "u?“ „rlUcn document Nashto for . c ,n

document in suchin .

f j e where the charnctera and

course of time,
ut.be »V.m of the ink ,

letter, have been rubbed
1^

^ bhinne ,
, , utters 1 ,

dagdhc
WUn ' l ' , " t

into two separate p.«« ^ tnerc i, mutual con,.n,

Th , ( rule appb >
, |h, 0( „ ,) Sewncr, howrrer

o( the plaintiff aul the defends-! in _

i \ «if#o o r *«•
, _

: ct.Mii lie .1

Rega r ding
worn out and

other documents

»* badly written

15

20

30

• tin* I» cilfJ



902 Mlt&kshara—Secondary evidence r Ya/uavaliya

l Vem 91

and when parties go to law, time should be allowed ( ns may be

necessary, for producing the document which is in another country,

having regard to the inaccessibility and badness of roads

In the case of a document which is lying in a place which is

5 inaccessible, or which is lost, a suit should be decided by means of

witnesses Only As says Narada 1 When a document has been

transferred into another country, or burnt, or badly written, or stolen,

time should be allowed in case it should exist btill , if it be not w

existence, the evidence of those who have seen it decides the matter

10 In the case of a document which exists : e is still in existence, fof

producing it from another country time should be allowed t e °n

interval of time should be granted

In the case, however, of that which does not exist J * bas

ceased to be in existence, the suit should be decided by examining

15 those witnesses who have seen it beFore When, however, there afe

no witnesses, then the decision should be made by ( a resort to) an

ordeal, tide the text 2 “ In a suit where a document or witnesses are

unavailable, the divine proof should be exhibited’’. This refers to a

document between (private) citizens

20 Similar is ( the ca«e with ) a Royal grant This, however, i*

the difference m A document is known ns a Royal grant which bears

on it the King’s own Handwriting, and which is marked with his owu

signer Beals, it is ( valid as ) evidence in all transations
’’ Sinm*rv

another ( kind of ) royal deed* evidencing snccess has been mention*

25 by Vrddhavasi shtha “That IS called a jayapatraha ( a docu®en *

evidencing success ) in which is indicated the manner how the point at

mae was proved, which contains th° answer as well as the proof, an

which has also the decision ( recorded ) in it To the litigant who

wins and who bas established his point, the jayapatraha should

*30 delivered over impressed with the Royal seal and having the signature

1 Ch I I<6 2 01 Kttyajnnn, Yer‘«
“il

3 flee Kit) ay ftu a, Verse, 258

4 A a decretal docamenent, derreta, a decree and jod£®f0
^

Jatpipalraln is & *' certificate of snecess ’ supplied to the successful Utig**

a, evidence of Hi inccesi in the particular suit A Ihntipatra—'“* certlCr

of defeat ’ it only evidence that a particular per«on was defeated in s psrtlco

plea or pleas in a certain litigation



YAjha'caVcyd -|

Verse 61. J

MltaksborS

—

Jayapalra. 903

thereon of the Chief Judge in hie hand.” Similarly the counallorB

also should add in their own handwriting thus : This is approved

by me the son of so and so &c.” vide the text of Manu: And also the

councillors such as are versed in the Smrtis snd t sira, s ou

add ( in )
their own hand just aa in the { case of )

* Page 56. proeednre (
prescribed ) for documents”. More-

over a proceeding is not declared to be free from

defect except with the 'unanimous consent of the coundUors, a. .ays

Haradn- : “That (decision of a) dispute is considered to be withon

a dart where all the members of the judicial assembly declare, This is

right’, otherwise the dart remains in it.

Moreover, this rule applies only in the case of a judicial

proceeding which contains ( all ) the four components ; mie the text.

“That is declared to be a jayopatraka which proves ‘ha m tier n

issue, which contains (all) the four components and which also bears

on it the Royal seal.” Where, however, there .. . defeat, as in the text

" One who altera his former statement, one who shuns a trial at law,

one who does not put in an appearance, one who makes no reply, as

also one who absconds after being snmmoned-these are the five

... e r / jjina ) litigant.”—in Buch a case nojayapatraha
varieties of a faulty ( Hint* 1

, Th;.

is given but only a Mnnpalraia-n certificate of a defeat. This
is given, o y

TCith the object of imposing a penalty

!™“of time, While njayapaeraka is ( given ) with the object of

establishing the plea of res judicata- This is the distinction.

Viramitrodaya

, executed at the time of the transaction of the

When
.aether country or a like not

o.a, by reason of t

proceeded upon .t the time of the .ct.oo,

aether
0

dement ahoa.d he made. «... moreover, when agreed to by

b,this good,vid.oc, r«;‘J'a

A
Mlkya ;erE0 sl .

When a docomeot ia *j«n(»ra.(Ae, • located io another country ’,

f.e. l.ioo id a pl«0« other th «° lt8 °° a in ^
‘Hi

'

- f T—
771 ~ 2. Of KAtyirtna

1. Oh. HI- 1 •

j, th5 , i„, the plaintiff «a> pal oet o!

5
i

N
l2f«nt of ade^eet in U. Mr. a»d *t** d.f,=d«.l got

the court on aoconni ci -

access nftor * contest-

35

10

15



904 Vlraml
, S c|a £ Mltlksbnrl —TTtan document IojJ dc f 1 rffnaralt**

1 1 ena St 0*

the letters in which are ambiguous
,
na*h'e

t
‘ is lost *, by the paper

being destroyed , unmrWe, ‘ effaced * owing to the weakness or the inV,

the letters in which are rubbed off, Minna, 4 torn * e on account of

the papers being separated, cat into two, dagdhe
,

' burnt \ by hre, or

5 chhtnne, ‘ca* asanler*, ie being cut into tatters, b*mg split intat*o»

annyallcMyam, * another document*, fiirayct, ‘ehould be caa*eJ

be made *.

By the u«e of the word tathd, ‘likewise*, is included the composed

word formed , and by cha is mcluleJ the one taken away by a tbi«f

10 By tho nso of the word cm, ‘ also *, tbo making of anotl er document M

excladel m the absence* of its being located in another country kc 1*

the other aide, with a eiofal desire for appropriation, does not accept the

former doenment, then after hating established (the fact of) the foro*|

docament by means of witnesses and the like means, another documfot

lo should be made. (01),

8 ulapani

Yajuavalkya, Verso 01

Unmrthte 'effaced, brought about by ft defect In the Ink kt

tho uso of tho word bhinne, torn , i e cut, cl hnne 'tattered ,ir »'

20 another document with the consent of both may be caused to bo made

Tlic Author mentions the ways of deciding ft ca«e s

doabt or dispute about document arises



TamateRyal MltSksBarS-ff. , a dumenl ,held It pot,d 805

Verse 92 j

genmnene,,, syat iecom's
swahastaUkhltadibhih

by comparison mth ether documents and smdar (other ronUngs ) 0/

X party,, e by (establishing) the genuineness by (mean, of) another

dociuncnt which was written by him in his own hand Them«amng,s

that it the letters are s.mtlar, the genuineness would be established

By (the u=e of) the expression, adl such other, it is implied

that the genuineness is established by (pointing on a am,to y with

other wr.tfngs of the witnesses or the writer, wntten ’n th'lr °™
« , / .. „ in riicnnte) A conclusion arrived at by regard
hands (with the one in disput ) _

tlh prdpt,h-is the 10
to probability is a presumption yUKUp V » 1

.
p J

connection with the thing in dispute,

s-r,;,;ui—S.Ssscu ..
the adducing of witnes

gn (m) &c ,
sambanhdhah,

. e distinctive marks such
reIatl0DS „f advance and

prcuous conneclton, «
bctWeen the pla.nt.ff and defendant

acceptance (of loans), e«" “ agamah. Idle, eg-' he has

on account of mutu
to the 6ubject-matter in dispute 20

established a rehaU« origi ^ circumstences By means of these

circumstances tl gmufneness of a dispnted writing may ho

established This is the o™^
^ cjn00t y, arrived at in the case of 1

" hon -
hoW

*
n the decision should be made by the help 25

a disputed document
.. wbcn (,bc genuineness of) a

of witnesses, as -ays
, u c,tc tbche („, witnes-es) whn

document is disputed the plamtiu

appear therein ”
(Q a „bcrc lt „ posub'e to have

, Tnd.= case however, where it is not po-sibl- to have 3fl

witnesses In
applies, nr " here a party says-

witness the te
, lt f,0 (, t the other party) hw fo-ged

.t^-fhefueping aside that dnenment, tba dec,on should be made

by means of an ordeal
.

o{ vozii la "*'**“



906 Viramltrodaya & S'ZlapW—CircumitanUal inference.
rTdJhavalkya

[ Verse 02.

Viramitrodaya

The Author mentions the means of removing the doubt a on

the unreliability of a document.

Yajiiavalkya, Verse 82.

5 Of a document regarding which a
^

doubt has been »l8

J
d *8

th0

whether it is genuine or not genuine, suddhih, ‘ genumen
» y*

MC#
certainty of its goodness is determined by noting a good « j

’ *

between it and another writing which is (admittedly) J

opponent with hie own hand. By the nee ot the word id,, and£* “"
J

10 it ia indicated that with the handwriting of the writer of th

in which th. witness., hay. subscribed, on a comparison w h

.

mo'^

doenment, the appearance of a gool resemblance with the wnti g

document would establish the genuineness.

Yukts, * presumption i.c. a contrary inference from th® ® 4

16 ment i.e. ‘At present there i. no money it will ,“"f iotere.t

month’, and the like. Pripti, ‘receipt ,
i.e. the receipt

stipulated in the doenment of loan; knyt, proof ,
in

statement of witneaseei chMam, ‘mark’, a special mar P
,

characteristic of the writing by the opponent, e.g. in, etc.; eo

J

•

30 ‘connection’, each as in regard to the sobject-metter of th
t

each as an ear-ring, 4c, a finding about
.oeh

creditor, So., igamth, ‘ title i.e. of the subject-matter o the s it.

as a pnrchaae, Sc., before that; by theeo causes also the gonom

may bo establisbede (82).

25 S'filapani.

Yajnavalkaya, Verse 92.

Yuhliprdphh, ‘presumption by confrontation’, in this formi. ^
this time, at such a place, it appears probable for this man

th#

property, and in the like”; Knyd t
‘direct proof, ». «. the evideno

30 witnesses; chmham, ‘marks’ i. e. special signs ;
aambandhah, conn

&c>

of the person offering and the one accepting; also by former wr
^jcb

t in his own hand a connection with the acceptance, a document a o

a doubt has been raised, one may be examined.

By the use of the word Cdi are included the hands of the vr
^

35 of the writer, and of himself. So says Katyayana 1
: “When there is^

about the hand-writing of the debtor, whether be be livinS 0

(by a comparison) with other documents written in his own *

decision about the documents (in question) should be reached » (

1. Yens £86.



MUiftbari & SfJapiGl,—Endowment of Payment m
Thu 3 when after the document is established as genuine, as

also the liability to pay the debt (a question might arise as to), what

should be done i£ a party is unable to pay the entire debt? So the

Author says

Yajiiavalkya, Verse 93. 5

The debtor should write on the back of the bond each

payment made by him after making such P^ntent ;
or tho

creditor should endorse the amount received by him marked

in his own hand.

Mitakshara When the debtor is unable to pay the entire

debt then he should pay according to his means, 10

An endorse- end write the same on the back of theboudthus: ,

ment on the deed, much w.pa,
J

7 “
the back o[ the

document -3

“r tha^the creditor should give to the debtor a note of acknow-

ledgement of receipt marked by letters written m h,e own hand.

S'ulapani.
20

Yajnavalkya, Verse 93.

m ., ,.hlOT js unable to discharge the entire debt, as much
When the debt ^ debtor „hould cause to bo endorsed on the

amount as he pays, so
dHor also should give a writing for the

back of the debt-bond.
I; ..^en the whole amount in entirety 25

endorsement As 8*y*
' boujd pass a writing in his own hand". (93).

has not been paid, tne c

What should be done with the document when the entire debt .

^b«»P-«o^“^XTvcrse94.a)
..dne the debt, the document should be caused 30

tohettrn!

r

o? unofher should bo caused to be made for

(evidencing) the acquittance.

1 .
ph.vXt^



nnQ AUt&kBharSt & Vlramltrodaya—Document to le torn. f
M/Sflwiltj'a

l,uu
LVtries 95-V4

Mitakshara :—Either by instalments or at once, in its entirety

datwa, having paid, rnam a debt, Iekhyam, the document, executed

before, should be caused to be torn.

When, however, the document happens to be in an inaccessible

5 place or is lost, then the debtor karayet,

* Page 57. should cause, the creditor to pass to him another

document sudhyai, as evidencing the acquittance,

i. e. discharging him from his obligations as debtor. The meaning

is that the Creditor should pass a deed of discharge to the debtor in

the order mentioned before.

10 What should be done when a debt incurred in the presence of

witnesses is to be discharged entirely? so the Author says

Yajiiavalkya, Verse 94 (2)

And a debt which was incurred before the witnesses

should be paid off in the presence of witnesses.

15 Mitakshara That debt, however, which was incurred

before witnessess should be paid off only in the presence of those who

had previously witnessed it.

Here ends the Chapter on Documents.

Viramitrodaya.

20 Just lifce the document of the loan, the document oviden ciog d®

discharge is also a good evidence i bo intending, the Author raj*

Yajuavalkya, Verses 93, 94.

Lekhyatya, ‘ of the document f.e. of the paper, pj-shthe*^

• reverse’ ride, as he goes on paying the amount in email instalments*0

25 after each payment, fntko abhilihhet, • the debtor should write.’

having paid the entire loan, however, the document of loan give*1 "f

himself, pdtayet, ‘should canse to he torn t.e. should he cat into pifC9# ’

When, however, the debt-bond is not at hand, Sudhyai, * f°r

acquittance *

t *.e. as evilencing the certainty about the ees«ation of h

30 liability as a debtor, annyallekhyam, * another document reciting

fa?t of the discharge, kirayet, • should be cansed to be made *,
'



UJn„a
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Vlraml
,
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Verta 94-95 j

Thu, M to be particularly noted A debt wh.chi has been taken in

the presence of witnesses, that should be paid off in the same manner.

3y the use of the word cha, it is indicated that ,n the *-» of on. ow

,

J
, . ., , handwriting of an honest man is 10 uo

exclnded.^BjfthifnBe^of th*e word * - mclnded a payment without

witnesses of a loan incurred without witnesses (93, 94)

Thus in the Commentary on Srimat Yajuavalkya,

ends the Chapter on Documents

S ulapam

Yajuavalkya, Verse 94

When the whole amount in entirety haa been

should be torn. If. however. the °™
documl!nt ehoold bo caused to be 15

evidencing the acquittance, an
presence of a witness, it must

made When a loan has been taken in the presenc

also be paid in the presence of a witne-s.

Here ends the chapter on Documents

Chapter VII

OF THE ORDEALS 20

(Human evrdenoe has been said to be .brae-fold nr consisting

of documents, witnesses, and possession
J

t „ the turn of ordeals , and the Author wishing to

It is now t

oE eTldence lap down the procedure in

expound ordeals ”s o
commencing with “Tbe balance, the

Ce 95) Tbore, pre-nlly. the Aulhor mention, hie ordeal.

/ Yajiiavalkya Verse 95 ( 1

)

/_. vtIotico tho firo, tho water, tho poison and tho

kosXarot^ ordcab, (prescribed) hero for cxhonoration

(from an accusation)



qin Mltiketiafl—OrdebU f
YAjmcalfyii

x
[ Verts 95

Mitakshara—The five ordeals i e those beginning with

the balance and ending with the kosa should lha, here , t e in the

flharmct S'astra, be offered for visuddh&ye, exoneration, t e for

removing an ambiguity about a doubtful point [ 95 (1)]

5 Elsewhere nave been mentioned other ordeals, even such as

the nee and like others, vide the text of Pitamaha “ The balance,

the fire a8 also the water, the poison, and similarly the kosa,

likewise the nee , these are the ordeals , and the seventh is the

heated Mdsha * Then why say these only 2 So the Author says

10 Yajnavalkya, Verse 95 ( 3rd quarter)

These aro ( to be resorted to ) in trials on serious

accusations

Mitakshara —Etani mahabhiyogeshvova, these mind*

for serious offences only This restrictive rule 1 which is here laid

15 down means that these are to be resorted to only iu cases of serious

accusations, and not that these are the only ordeals The Author

will mention further on the test of seriousness

An Objection
—

* Indeed, the kos a also is prescribed even m

ordinary suits
’—Vide the text3— ‘ The ( ordeal of ) kos'

a

should be

20 caused to bo offered evfin m small ( charges )
'

The Answer—True The mention of ( the ordeal of ) hos a

among ( those of ) the balance and others is not indicative of its betog

limited to serious charges only, but it implies its cxtention eVCO to

Sdrwhtambha} complaints otherwise it would be extended even to

25 complaints on suspicion Vide the text3 4 In the case of thos®

against whom a complaint has been made together with ft w9C*r>

( the ordeals of ) balance and the like should bo ordered ,
while (th ff

1 Of Fitlmalia

2 A complaint wlie rein the complainant undertake) to pay a p«c^ l
-
r

1“ tbo ot M* fallnro in eataUUblng hti allegation) ii called » Sir»l^aai
^

Complaint—an -4ar *hfiahha is eiplained M—thrift 1

8 Of FititaaLa



911
Mltlkiliarli Vtramltrodays-fMeola l«

Ydjnavalbja *1

Verst 95 J

ordeals of) the nee and the kosa (should be) m complamts of

suspicion only There is no doubt about this

It mav thus be thought that this rule may be applied

invariably in the case of serious complaints

and complaints with a wager, so the Author mentions an exception

Yajnfbvalkya, Verse 95 (last quarter )

When a plaintiff
1 has (agreed) to abide by the result

( of the ordeal

)

, .. „ . , the ( ordeals of) balance and
Mitakshara T

_ ^hwoktari 3 irshakasthe,
others become applicable to e

p ^ ( 0f

when the plaintiff has {agreed 1

the ordeal

)

a . / the fourth port of a salt indicative

Sirshaka “ ^ a b this is indicated the punishment—
of the success or ****

. /s'.rj'Jofa-rtoJ t t amenable to the

Viramilrodaya

. ..as before • la the absence or any of these, the

It has been stated «
the Author expounds the ordeals

ordeal is Mid to ho another

by an entire chapter

ysjuavalliya Verse 95

•re hr) balance, fire, water also, poison,

Brhaspatt
1 ‘‘ Th

(cDricohes b-en declared as the

and lorn the sacred water > „y,t, com , eiphtb bat been stated

sixth t and the seeenth ««
, tbe mntb AH these orJeals

to b, the ptounbebsre ; »”J

J*

*

elrI^In
.,

hare been rom t

enumerate], these lire ordeals i t

or the nine ordea'
onlji ,ocb as goH-ttealing and the

the balance^ .
„„o who hat screed to abide hr the

—
- TiTroeseriSles romplalot,

;
>• - - 1

“d~ M “ *-•

3 Cb X 4-5

15

-0

25



912 Virami trodays & 5 Claplnt— Ordeals tn petty eaeei nij.acaiipi

\tri- 95.

t e. the complainant (or tisuddhaye, ‘ for his exhoneration *, for tt»e

removal of suspicion (against him) tha, ‘here’, is. in tbe Dbarma ^Astra

have been prescribed. S'irskaka meanB the offer to bear the penalty

upon the success of the matter of the ordeal.

If it be argued that having regard to the text : * the hosa may he

administered eveD in petty cases \ even in charges of a email character*

there ie koia\ the answer xs, true, it ie eo. But, under tbe text: “ For

those against whom an accnsation has been brought (accompanied) with

a wager, one should direct the (ordeal of) balance and the like; the rice

also and also the kota in cases of suspicion, no doubt ”, in accusation

accompanied with a wager the Aosa not being mentioned, this mention of

the hose ‘ for a plaintiff who has agreed to abide by tbe result * Is by

way of an exception. Ab for: “In cases where the plaintiff has not

offered to abide by the result, the four ordeals viz., of the balance and

others should he avoided ; hoia has been stated to be where the plaint!

has not (bo) agreed ”. In this text of Pitamaha, hosa has been state

to be where there is no agreement by tho plaintiff to abide by the resol t

that has a reference to an accusation based ou suspicion. (05).



1 BtMxl & Vlromltrod.y.-Or.M* Sj «»*-=» 913

Ktr« 9S (!) J

(or alleged ) ib (
proposed) to be established the

an affirmative allegat.on only has been laid down The Author says

by way oE an exception to it

Yajnavalkya, Verse 96 (1)

* Page 58 , ,

,

Or by consent, any one may perform (the ordeal),

and the other may submit to the judgm

Mltakshara -Ruchyd by con**, < ' by the mutual
mitaKsnartt

,
. defendant, anyatarah any

consent of the complai
or the defendant kuryat may 10

one t e ei her the co
' P

other, i e the defendant or the

perform, the ordeal, 1
» wartayet, should submit to, t e

5T.«h • • *» the—

'

or

pecuniary punishment (sp.c.ae^erem^^^ be confioed t0 „
The meaning i

^ w the casc Klth human evidence but

the affirmative proof
„ ffirmatlve and negative proot And hence

it ie established both by
and aT0 ,dance or 0£ resjudtcala

in the plea oE denial o
tba tlon either of the plaintiff

an ordeal is permissible a cornin0 20

or of the defendant —

•

Viramitrodaya

, i«a< that, ••when there are witnessee for both

It has been stated
ly eh „nM be talea first " There

Bldea, those for him w
10 dicative of evidence , »n ordeal is

tbe word ‘witness is

of) pla,ntiff, ‘Never should any one do

intended for a particular
again’ in this text has been stated

order a complaint
^ Blates aa exception to it

bj Mann also

Taj„aTalkya Verse 86 (1)

„ , „ defendant, of both, whoeoever may have a

Of the r'
,m‘,ff“°^

her, there ie their desire for a performance 30

desire for an ordeal ,
thus

^ ^ p„farma„c, there tbe rule ‘when

(of an ordeal^
th, ,op , , last or fomtlipart of . trial

1 IS" T h de”“« the r”““ 1,,a ‘h”

i « that psrt v’h cn oe

con«eqaent open » . 96\ Verae 17 above p «9 6



4 Mitltohar Ordeals in cates of high treason, rollery etc

J"

there are witnesses for troth, &c ’ should be read and is applicabl

explanation. 96 (1)

10

It has been said above that the ordeal o£ kos a is permissi

in petty complaints,m a serious charge, as also in a charge foun e

suspicion, or accompanied by a wager. While a restrictive ™ 0

been laid down that the ordeals beginning with the balance and g

with ( that of ) the poison shall be ( resorted to ) only in se

^
charges and in complaints accompanied by a wager latr

,

^

Author mentions an exception to the expression—“ Only in comp

with a wager’

Yajnavalkya, Verse 96, (2)

In the case, however, of high treason, and also of sw

(of an aggravated type), a party should (be a
'J

0W®
*

perform an ordeal even though the other party

15 submit to the judgment.

Mltakshara —Rajadroha, in charges of high

of pataka, sms, such as the Br&hmictde and like others, one, '

should perform, the ordeal of the balance etc even if there be none

has offered to submit to the judgment ,
and also in charges of ro

20 as has been said1 ‘ f An ordeal should be allowed to those, w o

fallen under suspicion of kings, as also those who have been P°
in

out along with robbers, and who are anxious to get tbemse

^
exhonerated.” The (ordeal of) rice, moreover, should be

6^
en

^e

charges of petty thefts only, vide the text of Pltamaha. • n

25 case of theft, however, the ( ordeal of ) rice should be offere >
®n

none other, this is certain ” The (ordeal of the) heated m&sha, owe
^

( should be observed ) only in a charge of robbery, vide the

•
11 The heated mtv*ha is ordained in a charge of robbery* Qtherjia_

—

I. By Nlrada and Pitimaha

2 ^ —This is a very ambiguous expression It

interpreted in many ways One way o£ interpreting it is as translated a

" pointed out along with or marked as robbers ”

—

(

way* are—‘ ennmerated or cited or referred to along with or by robbers •

one selected in tho text won Id appear to be preferable.

3 Of Pitimaha.



Mltlkfharl— The Oath ordeal
YHjiiacaHya"]
Veru 99 (2) J

moreover, refer to petty deputes over smell amounts £'* *h'

‘

of Harada1 « (Let him be sworn by) the’ truth, vehicle and by h.a

weapons, as also by b.s cows, gram, and gold, venerable

revered ancestors, by them p,one g.fta or mentonous deeds He should

(be made to) touch the head of h.s sous or wives, orev n o h.a

relatives Or in all charges the drinking of the ten water a so

^

“re the ( kinds of )
oaths prescribed by Manu ,u petty cases

Although oaths also am regarded as^ “
“^Vudersto^by

, a between these and the ordeals

evidence, still a distinction is 1 id*^ ) ^ one u resorted to by
of the balance and o e

m'the case of one’ a final decision is

reason of the fact that w i

of tim0i m case ot the

obtainable immediately wi

^ ^ ^ interT>1 0f tune on the

other a decision is obtain d >J
FanvrAjaka maxim *

analogy of the rule in the Br<t*nmw i

;

oh vm

113 soeSupr. p
86011 10-20 ^ oI fc.d,

3 This passage requl
d of a claim 19 determined immediately on

(1) One in which the truth or a ^ ^ th„ other which requires some

the spot without any interva 0

minatl0n The ordeals of the balance,fire Lc

interval of time for a ‘ 0
*

if tbe man gaffers injury in the performance

are instances of the first 0ca
°

thell aDd there The ordeal of an oath is

of the ordeal, his defeat is de 0

^ ^ nnder the rules of this ordeal if any

an instance of the 000011
certain period after he takes an oath, he is

calamity befalls a p rty wl 1

^hjg necessarily requires an interval of

presumed to
“J”,

distiaguulmbl. «, It. ground of their

time to elapse Thus t 0
deferred decision (*PR

capacity to induce a prompt or a J

) . , .. _,™„jr{?a3rT-srn«T In such a sentence as

3 This *«*“•* * „ „a.ddit.o«J mention of vlTanrw., who

®
, former term merely emphasises their position as

generally are included in
go ^ ftltll0tlgh the balance and

a special part of »b0 8® w tte latter have been specifically mentioned

oaths equally are both or

' cftpacity to induce a decision after an interval of

m order to bring out tn

time

915

10



916 Mttakshar!—Tht Ko% a rice <£ Masha ordeals Ydjtai.alkya

Verse 36 (3)

0

10

15

20

The enumeration, however, of ( the ordeal of ) kos'a along with

( those of ) the balance and the rest is due to its

The Kosa applicability to serious charges and to complaints

accompanied by a wager and not to ( any

)

similarity with the ordeals of the balance and the rest, nor to its being

helpful in enabling an immediate decision without any interval of time

As for the (ordeals of) rice and the heated mdsha ,
although

they are helpful in securing an immediate decision

Bice and Mftsha without any interval of time still as they are

prescribed in petty complaints and in complaints

on suspicion they are distinguished from the ( ordeals of ) balance and

the like and hence their non enumeration along with those, and this

is a satisfactory explanation

The«e ordeals and the oaths also may be resorted to ui depute9

regarding debts and the like having regard to exigencies

As for the text of Pit&maha t iz "In disputes regarding

immovables, ordeals should by all mean* be avoided that is to

understood as meaning that when evidence in the form cf docuraen

or (the testimony) of neighbours and the like is available, ordea 9

should by al! means be avoided

An objection—Indeed ordeals are also inadmissible even 10

other BUits when other (kind of) evidence is available

Answer—True In suits for the recovery of debts and the

like, (nevertheless) even after the plaintiff has exhibited his witnesses

25 (duly) qualified as mentioned before 1 if the defendant resorts to

ordeal after giving an undertaking to suffer punishment (m c£k<:e

failure) then an ordeal is also permissible For it is likely that 1

witnesses may have corrupt motives, while an ordeal is free from *

* (such) faults, and the object of a law suit is to find out the trot

30 about the point in dispute, as indicated in its definition As **7*

Narada.* * “ A decision based on an ordeal which is truth iteel
,s

a real decision according to Dharnxa, while a decision based on

witness evidence is a merely legal decision When a point can

X Verses fl8, 09, p 840

2 Intro Versa 11—The second hall of tho verso is different



TAjitaraliya 1 Hlltt?*.* * VlnunttroU.,. Or*aI. « .tt.rJK.W 917

T <rse flfi (2) j

established by divine evidence, human or documentary

should not be used * The rule

hies, when direct ev.aence such a, the evidence °£ " *

like avadable, an ordeal should not be allowed even ,£

resorts to it after Kivin« an undertaking to suffer punishment (in

e o ,l r
»- b® stated to remove the idea of an alternative*

curse The text of Pitamataa uir. m disputes about immovables

2 „ not “ended to errelnde ordeals absolntely as otherwise there

would be the possibility of a non decision when documentary evidence

testimony of neighbours, or similar evidence is not available

Viramitrodaya

. men the plaintiff ha, (agreed) to abide by the result,’ thus ,t

has beau stated ,
the Author .tales au exceptiou

Vajnavalkya Verse 06 (2)

f nf a suspected treason againBt the 15

Wheu there is au aMasa“0“
rthml0ld „ ,s suspected, ordeal, ma, bo

hug or a heinous Bn MC
. a„ r,emcut to abide by tho result. By

performed without an offer 0
theft oui tbo llk8 offences

the word atha, ‘ and also i

~ „ « In oWc'pa for
. m the KaliUa Parana ‘In charges tor

That has been stated ^ |or theft and forbidden inter- 20

alultery with othe men a W1V®
»

an ordeal be ordered by the king

course, and for great Bins
and a wag0r 13 laid in a trial, there

When there .a a mutoa cm
^ p eceded by an agreement

only the king should
accagatl0a for adultery with others’ wives,

to abide by the result
to be many an ordeal shall be ordered 25

where the complainants W
Mlf escuip fttion ” Vi*W “ In

without an agreement
and a i so jq Qg3aaitB, the proceedings

charges for treason agains

^ ^

,

eement to abide by the result
”

are commenced wituo “
fallen under tho suspicion of kings, as

Pitamaha ‘‘ For t os
teJ out a I 0no with robbers, and also those 30

also those who hMe b# P
iQnocenc0 eatablI8hed, the ordeal should be

who are anxious to “ ab d0 by the re aalt »* Narada* “Even
offered with an agreem

reBnlt thfj k may administer

without au agreement to am* j *_ _ — '

that the alternative ol an ordeal as an optional course

1 The ®eimns
re^ f(llI1g movables The optional application has

U not allowed mdisp^
caj3 Fonrm &.c See note 4 on pp 708-703 above

been restricted to spe
3 Oh I 270

2 Ch IS 22



Q28 S'Dloplpi & MltlkfharS OrdeaU tn eases c/“ S^BASAS r Tdjiaralha
\_Yerttt 00-tt,

ordeals to hie dependents.” Also1 : “An ordeal is proper only when

the complainant offers to abide by the result of the teBt, excepting when

ordered 5 by the king.” 96 (2).

S'ulapani

Yajnavalkya, Verse 96.

The person complained against, or the complainant may at their

option (any one may) perform the ordeal The other should offer to abide

by the result In cases of treason against the king, and in grave sin*

and the like (charges), however, even without any offer, the ordeal should

10 be performed. Ay says Vishnu5
: “In charges of treason against tb«

king, and of Sdhasas even without an agreement to abide by the result

Pitamaha. “In cases where persons have fallen under the suspicion of

kings, and also those who have been pointed at along with robbers, and

those who are anxious to get themselves exhonerated, an ordeal may

15 administered without any offer (from the other side)". (96).

Goneral Rules of procedure as to Ordeals.

Yajfiavalkya, Verso 97.

Having summoned one who has clothes on, who
bathed, and has observed a fast, (the Chief Judgo) should

20 at sunrise causo him to undergo (any of) all the ordeal*

in the presence of the King and of tho Brahmagas.

Mltak^hara *—Moreover, Pradvivakah, the Chief Ju h' f

rvhuya, Aarim? summoned, at sunrise one, who on the previous

Upcwhitam, has oliserrfd a fast i. e. on the previous <1*1*

25 sachailam snatam, and who, has bathed tcith clothes on in d*

presence of the king, as alio of the Brflhmanas and Councillor

karayct, should eauss him to unfergo, (any of) oU the ofdeOJ

carvani divyani.

1. 5tm<!*Cb 1.269.



I'd;natalitya
Vtne 97.

MttJksharS The optional TtihUy Ptl&maha explatnid 919

“ To one who has fasted for three nights, or to one who has

fasted for one night only, and who has purified himself and has wet

clothes on, ordeals should always he administered . This optional

rules, to fasting as laid down by Fitamaha is to be actualy

interpreted by regard to the strength or weakness of the party, as also

to the importance or triviality of the charges under consideration.

The rule as to fasting, moreover, is applicable also to the Chief Ju ge

who causes the ordeal to be undergone'. " In the case of ordeals, (also)

the Chief Judge who has fasted shonld by the King s permission

himself observe all the necessary forms. Vide this text o

Fitamaha.

Here also although the expression used is “at sunrise”

. . . having regard to the practice
without any particularisation, atul ° °

, ,
, lrJ ,

..
J

flip respectable, the ordeals should be
among the wise ana tne respect* ,

. , , ,
.jrnuu

Anj eVen there, the special rule laid

administered on a Sunday. And even me w nf

down by Fitamaha,1 should be observed viz- In the first part of

the day, shall be the test by firci daring the first part also shall be the

balance- in the midday, however, the (ordeal of) water shonld be
aiauce, in iw j

to anow the principles o£ Dharma.

In7 f
r

; tJZ dayip-f by the ordeal of) L'ka ordained,

poiaon may be offered.
”

As for the ordeals of the rice, the heated mdsha and the like

- . i „„i„d has been prescribed, the administration
for which no special period nas “

' / . .. ’
,

, ws-aa.*
, , , , I

,t.„ 6 rat half (of the day), vide the text of JNaraaa
should be also m the

£

the £or

'

noon
,

in regard to all the

which is quite general viz »“ “
.

’

ordeals, has the administration been proclaimed.

n. a day in three parts, the first part is called the

PiircanW,

1

the”middle the MddhyM.a, and the last the Apardnha.

another role as regards the particular time has been 30

• a- . a o',? text's which are in the nature of affirmative and negative
indicated by

tbc,se in<Jicated by affirmative injunctions
injunctions.

ineac,

, Alto tforada
Apararka p 6V7,

- Translated cither a. F.r.t part cr ' forenoon.

37

2, Oh. I. 269.
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t)20 Mitikfliari & VIramttroday

a

—Different ordealtfor different teaions.
j-

1

are as follows For (the ordeal by) fire the cold sealtom' of

S'is'ira and Bemanta, also the antum season of TFarsM have

prescribed; in the Barat and Gfmhma seasons the (ordeal by) water

is (administered), and in the seasons of Bemanta an is v

5 (ordeal of) poison. The month of Chaitra, and of Mrgasirsh

as also of VaisaUa are months generally for all the ordeals as 3

are not unfavourable to these. The (ordeal of) ^0
j

s

)

a
’

oweve
j; ,

be administered always, and the balance at any time. e raen 1

.

kos'a is indicative by implication of all the oath3. Moreover

10 (ordeal of) rice may be administered at all times, since no sp

rale is mentioned ( for it ).

That indicated by negative inujnctions is as follows— In t 0

cold season, ‘ there cannot be a purification by ( the ordeal of

)

nor can there be in the hot season a purification by fire.
_

Not in

15, rainy season should (the ordeal of) poison be I

also in the midst of a heavy gale the (ordeal ol) balanes ,
no

in the afternoon, nor in the twilight time, nor ever at mi • ay

By the use of the word cold ( S'ita) in the text there

be a purification by water in the season ” the seasons o e ‘

20 , S'is’ira, and WarM are also inclnded by implication. Ann
^

text i " nor can there be a purification by fire in the hot season,

^
repetition of the prohibition in the case of the Bn;hma 3

S'arada seasons which was already established, by the a ^
injunction, is indicative of a special injunction (

•
. j

25 circumstances justifying ( an ordeal ) however will be men

further on.

Viramitrodaya

The Aathor states the procedure generally for ordeals

YaJDavalkya, Verse 07. ^
30 At the aaorisa the Chief Joitse should srrmmon the

,||

the ordeal who has bathed with clothes on and make him J*
^ o0,

the ordeal* in the presence of the Br&hroams. vide Pitamaha

J. *3 A tciuon, or period* of the year commonly reckoned

•lx. u : “ vtow iTCtfi to: «*• Va*anta, Orifboa,

fe»r*t and Ifemanla.



922 Vlraml S u|sp;tni & AZftSkfltarl — Get eral procedurefor ordeals r Yajnavalhya

l
Vertet 97-98

expiation. The teat as also the inauguration shall be on a Saturday or

a Monday”

Here, briefly the general procedure for ordeale is being written

thus: —In the bright half, on an suspicions day, after having finished

5 hia daily performances, and with the observation Of a fast, the performer

after having got first the benediction repeated by the Br&hmanas, should

select and appoint th6 Chief-Judge just as the chief Priest The Chief

Judge also after he is choseu and appointed, after the manner of the

ritual of the consecration and donation of a tank, having performed the

10 inauguration sacrifice, with the observance of a fast, on the day follow

ing, after having observed the daily performrnces, on a Sunday, should

repeat thus “Come, O divine Dharraa come, enter this ordeal,^ along

With the Guardians of the world and the groups of the Vasus ,
Adity<*s

and the Afarutaa There with a wet cloth od, the performer of the

15 ordeal should perform the ordeal a3 ordained. Here the fast for three

nights is for a performer of the ordeal who is capable. This is the

distinction. (97)

s filapam

Yajnavalkya Verse 97

20 *At sunrise t e in the fore part of the day Narada To a

man who has observed a fast for a day and night who has bathed an

has a wet cloth on, in the fore part of the day has the administration

of all ordeals been declared By this the expression
1 who has bathe

with clothes on has a reference to wet clothes

25 By some even this verse is not repeated But Visvarupa has

included it m the text (97)

The author mentions special rules in the case of (several)

persons liable ( to an ordeal

)

Yajnavalkya, Verse 98

30 The (ordeal by ) balance is ( prescribed) for a woman,

a child, an old man, a blind man a cripple, a Brahmana,
and one diseased

, ( an ordeal by ) fire or water (

I

s f°r

Kshatnyas or Vaisyas respectively)
,
for a S'udra (the

ordeal by ) poison weighing seven barley corns only.



]

Mitak?har4—Several ordeals for several people 929Ydjnavalkya
Verse 98

Mltakshara —Stn, Wonen, i e all^ women without regard

to any particular caste, age, or position, bala, a child until he

attains the eutteenth year, without regard to the particular caste,

vrddhah an old man i « one who is above eighty andhah, Hind

man , , e one deprived o£ the eyesight panguh, a cripple, , c deprived
,

of the use o£ the feet, brahmatja, A Brdhmana , e

,

the whole
'

caste (Brahmana) rogl, diseased, < e one affected by a disease

The restr,ct,ve rule laid down is that for the purification of these,

the ( ordeal of ) balance alone is allowed

Agnih, the (
ordeal by) fire, as also (that of) the plough

( PMu 1 and the heated masha' is for a Kshatnya jalam, ,cater,
,\Jrnala /, and the neat

, ^ or_
has a, restrictive sense

thasyi
0r

yawlh The barley-corns of poison saptaiva, , eeeten

only are (ordained) b'fldrasya for (the purification of) u

S'udra

n A „„ tl,n (ordeal of) balance for a Brihmana, and

%£& ~It33'st&xessi
, l ulrz athatriya for a Ya.s'ya the water (ordeal) ha,

Ll ordamed,

re

and ( the ordeal of )
poison should be administered to a

Sudra ”

, . „h„t has been said
! that there should be no ordeal in

As to what has^bee^
^ ^ ^ .. An ordcol Bhould

. „ n.„ r bo administered to persons engaged in

Page 60 „rtorming a vow, to those afflicted with a heavy

, , diseased, to tbo ascetics, or to women, if the rules of

calamity, to th
nded l0 ”_tbit is for removing the rule of

Dharma an
text

3—**
orj tnth consent, the other may

option laid down »Q
^

1

perform the ordeal^
"

10

15

20

2.i

30

. . ntrtteaUr welcht taeiiore ef It U either tho l\“0th

1 j* m ’-«!.». .i&wroM cr

.

T“‘ of a
„ in t! a Indlaa gold o«iet »• * =»»l ( rn )

Gitija »jT
11

• SfYs^^r veswip VIS! e-7 .w



924 MltSk^hari—Restrictive rule in cate of teamen, etc YAjhovnlleya

Verst 98.

The purport is this: In complaints regarding obstruction,

when women are the complainants, the ordeal is allowed

only for the persons complained against ;
and even when these

1 are

the defendants, the ordeal shall be for the complainants only. In

5 cross-complaints, however, an option only is allowed ;
and by this

text even there, a restrictive rule has been imposed as to the balance

only. Moreover, in complaints on suspicion about heinous sins, the

( ordeal of ) balance alone is prescribed for the women and others.

Thus this text has a purpose, in that it lays down a restrictive

10 rule as to ordeals in the case of women and others when all ordeals

are possible in the months of Afargas'irah, Chaitra, and Vats'dkha

which are common to all ordeals.

Nor, moreover, should it be supposed that, (the ordeal of) the

balance alone is prescribed for women at all times, since a rule has been

15 laid down for their purification by the ( ordeals of ) balance, kos'a, aIU

fire, omitting (those of) the poison and water in the text2 : "And the

( ordeal by ) poison has not been ordained for women, nor has the

( ordeal of ) water been laid down ; the real truth at the bottom

should be sought for from them by means of the ( ordeals of )
balance

20 and kos'a"', similarly the rule should be applied in the case of a child

and others.

25

SO

Similarly, even in the case oE the Brfthmanas and others also,

the rule as to the ( ordeal of ) balance &c, does not always apply* p
.

the text of Pitamadia eiV- '* Purification by ( the ordeal of ) kos o 13

ordained for all members of all castes; all these ordeals hold in the case

of all with the exception of ( the ordeal of ) poison in the case of a

Brfthmana. Therefore when at the common periods the ordeals are

equally possible this text is intended to restrict it to that of the bah*c'*

only. During other periods, however, the ordeals prescribed at the

respective times are (allowable) for all. Thus : “In the rainy season fir®

alone is ( prescribed
)
for all. In the seasons of flemanta and S'i* ,ra

there is an option in the case of the three castes, vis. of the K?hatr»J»

nnd others for the (the ordeals of) fire and poison. I 02

a Br.lhmans, howerer, the ( ordeal of ) fire alone, and never ( that of )

1. i. *. tlio •woratn *t«. i. Of NAr*J».



TtjMtya^ Mltiksharl & Vlr.mllr»a»v.-M«./»r v,rf<*m, of"i'«L S25

Verst 98. J

poison, is allowed ;
vide the prohibition (contained) in the text’' •

" with
_

the exception of ( the ordeal of )
poison » the case

tiuring the season, of G*hma and S'arada (the ordeal of wate ,

alone ( is allowed ), Of those, however, for whom (the ordeal, of ) ,

fire i, are prohibited having regard to the sp^lmaladies from 5

which they might be suffering, e. g. in the text. ( >

fire should be fvoided in the case of the leper, and (that of ) the

water in the case of persons suffering Com cough «".<* heavy ‘ ..tog,

and the (ordeal of) poison should always be avoidedmth^seo ,

persons .offering from billions or phegmatic

case of such persons, even in the perio* (

( the ordeals of )
fire &c. the common or e “ 8

(The ordeals of)

are allowed. Similarly having ^ „ 8Irong

water, fire and also ( of )
poison

re„ard to the prohibit- 15

men’'—-even in the case of weah men ,hav.

^ „
ive role in general, such ord i b^

circamstancea,

conformable to the (special) caste, S
. ^ Mson3 Bnd time.

and a3 do not offend against the rale

Viramitrodaya.

I. r.„a,d to the ordeal. th. A»*-«" "" th°. 20

Ptlf0rmer
Yajuavalltya, Verse 88.

'

• u low the a^e of sixteen, for the ageJ, for the

For one who is t>8l° °
. sls0 for 0 ne faOering from a

blind, for a cripple* for a Bri m
’

g>^jrat howeter, the Fire, Water, 25

disease, Balance is the ordeal. _ flftI,nrinc seven St***
3 m®7 b® E‘ven ‘

or of the Poison, (m -hid, Zu ho given, for .
'

Narada* i “For » Bl

„f oblation. ! for* v“<'> 'toold
,

Kohatrija, the Fire, the bm™ 1“ Generali, for all, the Ach

given Water, and for a S <*“
o icoptiog the poiim in the caoo of a 30

has boon declared h, the “
h.. beee elated •>.

Brtihmana i for all, however, the ^^ orJ„^^ ,t ,

Katyayana’: “For *
,„ the Water should be adrainU-

Balance for the Vipra, and for
. lhe POit9n in the case of the

tsredi or for all, aUjthemdea^^ _____
1. Of riUmtha. Fee shoTe

3. Veries, 422-125.



! Tha reading here u rfTOW

See Kan. Verse
j

2 Verso 05 p 31°

38

15

IMj.arell,-, -| V .„ml ,
S -I. * A' 927

l cnri 05*99 (I) J ,

i i m ,.st not bo given, on l to one who is

unbelievers, for tkeso an orJ-al ra
lo tbo case of those

habitually nd licted to Bins .
«o snyfi Bftrpx v J

effort

»r.« P-n, f- -»•- "•C :l.0n>d not proole.. defeat

be tested through gool men, the
° (66) 5

.poo ... ......t ifbom *»««” hM bc <,° *“* ( 7 ‘ ’

S ulapani

By KE„d to particular Cass K. «- Author states particular

0rdealS
VajuavalltyA. VersB 08

For a Wcini. a «pc«l.l ml*
fora''KshatCya Fire (the con-

Bruhmam should bo gnen the Balanc '

. iven Water, and fora

aumer of oblations) , for a
^/^Lnrillv for oil, the Kosa has been

&3dra howover, Poison only Brahmana, ox for all

declared by the wise, crcept.ns the Pam
has been stated the Balance"

^ ^ otdeal can there be", by

As to the toxt for worac
’

{ womon ,
that, however, has no

Which an ordeal has been for 1

involved In great sins, and in

reference to any other— bor
B>iould a king intent on the rules

particular for the unbelievers nev
appointed by these

of Dharma administer an ordeal *« B

very men an ordeal may be prope

„ t wp ) that
“ these ordeals are ordained in

It has been said ( »» J

. thor now mentions that which

the case of serious charges

makes for seriousness in a comp ai

Yajnavalkya, Verse 99 (1).

aubiect matter of the dispute is

Never until (
the

|
of j

the plough, nor

below) a thousand shcraa l
balance ( be allowed

)

the (ordeal of)poiso„

w
noraUo^^

ter^
Mitakshdra Whi

g o£ the plough, the poison, or of

than a thousand Panas,
t e

^ maae ,
and even the common

the balance should not be cause
"The ordeal3 beginning with

ordeal of water also, as has been_saia-_

25

30

Elsewhere the reading is

By Pitamolia



928 Mitak$hari — Ordeals graded to losses.

b

10

jT&jbavallcya

Verst 69 (/).

the balance and ending with that of the poison should be administered

in heavy cases.” Here the non-mention of the ( ordeal of ) kos a is

accountable by its mention even in connection with petty complaints,

in the text
1* “ The ( ordeal of ) kos a may be offered even in a petty

case.” The meaning is that these four ordeals are allowed only in

cases for the amount of a thousand Panas or above, and not below.

An objection:—Indeed the ordeils of fire &c have been

specified by Pitamaha even for ( suits for ) less, viz. f “ In the case

of a thousand, the ( ordeal of ) balance should be offered, so the iron

( ordeal ) should be given for the half of a thousand ;
for the half of

a half, however, the ( ordeal of ) water, and for the half of that, the

(ordeal of ) poison has been prescribed.”

The Answer:—True. In such a case ( however )
the rule is

to be thus interpreted and applied : The text of Pitamaha is ( to he

15 accepted as ) applicable to such properties by the deprivation of which

there occurs a degradation, while the text of the Lord, of the Yogis

is to be taken as referring to other ( kinds of )
property. And,

moreover, both these texts apply to cases of thefts and violent crimes.

In the case oE concealment, however, a special rule has been pointed

20 out by Katyayana* thus :
—

“ In cases where there 13 a denial o

payment, in such a case the quantity or amount ( of the property /

should be determined. In cases of theft and assault an ordeal shotil

be administered even if the subject-matter he a trifle. Having

ascertained the quantity of the property of whichsoever kind it may he*

25 its equivalent in gold should he determined, and then with a fi
o1

measure the ordeal should be administered. Having (thus) ascertain*

the amount ( equivalent ) in gold coins, for the loss of a hundre »

( the ordeal of ) poison has been ordained ;
for the loss of eighty*

however, ( the ordeal of ) fire certainly should be offered. In the cas®

bo of a loss of sixty, the ( ordeal of ) water should be given ;
while f°r

forty the ( ordeal of ) balance. For a loss of twenty or ten, however,

( the ordeal oE ) drinking of kos'

a

is ordained. The ( ordeal «
rice is ordained for a loss of five and more or the half of its half.

its half or the half of this half, however, the heads of eons or the

1. Of Titim alia. 2 , {.#. the fire.

3. i. ». YliftiTilkya. 4 . VcTtcs 416-421.



Tijnaratlya a
MltiV5b.rl-J.eaw/rr~.™ f '

F<ri« C9 (2) J

f* be touched

szs u:™:—-«*--«
&?ctilar duties (

Dharma and Ariha )

* Page 61 „
T , t «n.*.ncr ascertained the amount in gold corns,

«.- *-fr m
“Never until the subject matter below a thousand should the

the

matter is , ,, .

thousand of a copper pana should be

10

plough be allowed &c

understood

, v .Indeed these ordeals hare been mentioned in

It may be said—Inaeca
wbat 0f the text* “never

cases ot sedition and other " '

thonsand Bhould the plough be 15

until the subject matter is

^ say8

allowed” < Antiapating this, th

Yajilayaliya, Verso 99 (2)

... r. se3 of offences affecting the tang, and
But in the case

' s shOT,d always undergo an

m serious charges th1 P*
tbemselves .

ordeal after having p

-1 r. „S —In cases oE sedition, as also in accusations oE

Mitakshara «*
t regard to the quantity or amount,

heinous crimes, always, 1

? having purified themselves

(the parties) should perform ordeals

by fasting &c
a8 to) tha p!ace has also been

Similarly a special
the gates o[ the Court or o£

mentioned by Mra o
o£ t ,eniptej or in a cross-road must be

the Boyal palace or m =
» ^ having been covered with

placed, firmly oho the „ . Must placed’, e the

perEumes garlands anoj,— —T^ato afrm Worldly or bona.

1 W® P
3 A cb««Adly.yaVer.o 363 p 6S3 I 3

2 P 988 ” >!-•» 6 0tI26S ’
26'-

4 Of T»jB^alkyft 9 1 *

20

25



930 Mltilcsturi & Viramltrodaya—Places for Ordeals
|*

Y&inarallcya

Verse SO

balance. The details have been mentioned by Katyayana

1

' The

trial oE men accused o£ heinous crimes should be caused (by an or

before the seat of the God lndra OE those who are accused ot

having attempted sedition, the trial should be or ere

t on

beEore the gate oE the royal palace For those born o a

between a woman of a higher and a man oE a lower class the ordeal

should be administered at a place where the roads cross In

oE others than these, the ordeal should be offered in the cou

This is what the wise think OE the untouchables, or pe

belonging to the basest class o£ the slaves, oE the m ec ‘
.

persons guilty oE heinou" crimes, and oE persons born o a

connection the trial shall never be beEore the king In case

the ordeals known as ordained m each case should reBpec J

administered
”

15 Here end the Rules oE Procedure about the Ordeals

10

Viramitrodaya

By regard to the amount of money in particular cases, the Ant

states particular ordeals

Yajiiavalkya, Verse 99 ^
20 In a dispute for a debt A.c for IeB3 than a thousand PaKat\

er

the plough^ nor the poison, nor either the balance should one admi Dls

Nfp&rtkeshu, ‘in cases of offences against the king
» J

charges of treason against the king , a uchayah, ‘after having P ^ ^

themselves’ t e when they have cleanBeJ themselves by bathing*

30 an ordeal like the plough
, A.C., tcaheyuh, * they ehonld andergo •

By the use of the word tathd, 4 aleo \ is added that xoaUt

^

not be administered By the word cha ,
‘ and ’, are mclulel the t

So also Vi«hnu’ “ Now about the performance (of ordeals) n

* of treason against the king, and in s&hasas, according to t e °P
^

35 In cases of deposits, and thefts, the amount (involved) isthe mea—__

1 Verse, 434
^r|th *

2 A PraUlema connection u a onion between a man of a lowest

woman of a higher class its converse is called the Anoloma ,
,te

Aehara IV 90-36 pp £41-261 above

•V. Cl; IX. 1-8



Y&inavalLya "1

Verse 09 J

Vlramitrodaya —Siandardtsat on of guilts 931

Samayah,' covenant’, .6 the ordeal, • according to the option’, . e,

in pursuance of the king’s wish

Kntvavana' “ Where a gift is denied falsely, there the

amount’ /evolved) should be determined. In the case of theft and the

•dfasus, an or leal should be given even for small amounts Even, fo

small ilc
,
the meaning is that in those petty cases of d.bts,_4e , where

an ordeal does not exist even for those amounts incases of a theft and

B&hasa, an ordeal 18 prescribed

Brhasnati’ “The (ordeal by) Poison "hen a thousand have

boon stolen ,
when a qusrtsr

d

'e ‘“

th„d, the (ordeal by).

^

“
h,*“ "

’

on 18

’

for „ four hundred,
always he given When hows

hllndred, the nee should
the farted mdsfa should be give ,

1

hundred has been

be given, and the «•***"&** J the (ordeal of) BUnoa
stolen or falsely denied, the tn

councillors the purification by
Tor a cow-thief should be given by the

‘

, on„eJ t

(the ordeal of) plough These
d) ha9 b,8n „ts t ea to he the

degree ,
for (persons of)

h h

“
s , ,hould bs determined and

double , and lour times loathe ni0 ne»i.

administered by the Judges
”

_ „ „„„ transactions gold shall be regarded aa

Vl 'h“?‘ Similarly, if it be less by a half of gold

the standard of value (4)
ft|ed l0 „ gudra For more than

(Krishnala) the kota ,b0
“ pJlMn ,

according to the value In

that, the Balance, fire,
1

described before for a Puuyo ,

one of double value the ordea
kln „ly tribe, sod for the quadruple

for treble value for one ot » thoDld lh0 toja p, offered,

value for a Br&hmana No
ag art 0f an agreement to be

exceptiog for creating con
^ flf a ^oia 6 Brdkrtana may be

performed in future (10) “
,

, od 0f) earth dug up by a plough (17)

made to take an oath only v
0QS conviction, even in a matter

In the case of & jeraon wi
a j0Q, B i,onid l „ admiuisterel ( 18)

of a email value, one of t e
tnowu among good men, not

For one whose good character
„ , Excflpling,* Ac ’-Where an

even in cases of Urge values l '«
„, nl iy shall lo this”, exceptlog

agreement has beet, made viz —
1 \er. 41C

oa.stlon whather aa ordeal .lionld U
2 Meaning thereby that

J .Irlennined after «*crU nlng tU
given and If ro wbtcb varlctr wild be

^ ^ ^
amount Involved

}B fiatra 16 al-ove

t CH IV * 10-19
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l Ver$t 09.

that. There, however, even for Brfthmana, the koe’a may be given*

Plough «. the furrow of an anchor.

Katy&yana 1
: “ Alter knowing the extent of all things, goM

ehould I e fixed as the standard ; and the ordeal should be presented

5 according to the gold etaadard. Fora loss which leaves a residue leu

by a qnarter, the Poison and the Tire is observed there ; the Water,

where the loss is leea by a third part; for half of a hundred, the Balance

baa been stated ; the drinking of the A'bs'a water, for its half, or for

tenth, fifth, a seventh, or for half of that, tho rice, and for half of that

10 the heated mAtha." ‘Of a hundred of polJJess than by a quarter*, i» e*»

seventy-five gold coins ; ‘less by a third part*, t. e. * third part °f

a hundred gold; ‘itB half’ ». e. half of a hunlred, ‘for tenth, fifth*

seventh, t. e. for a tenth part of a hundred, fifth part, or a seventh

part,—tbe drinking of tbe Kos'a water. This is the meaolog. U*re,

15 moreover, tbe smell proportion is in regard to the lower eleu«**

VrdhaMatm: “Having ascertained the qnantity in gold, for tbe!«»

of a hundred, tho Peuen has been stated j for the lose of eigbtfi

however, should be given the Pire; when the loss is of sixty

Water should be administered ; for a forty, shell be the Balance •

20 the lose of thirty or or ten, Brhaspati prescribes tbe drinking oft®*

Aos'a ; for the loss of five, or a half or of its half, the Jltd •

•Thirty Ac.’ t. e. for the lovs of thirty or for the loei of ten. ‘Firs’

of tbe half a five or of its half or for tbe loss of one, the drinking of l *

A'oJa water. This Is the meaning.

25 These teats are in reference to debts Ac. as also in regard

things given away. The text of the Author, however, ii ia refers®®9 * 9

one who commits theft. Thus there ii no contraJiction, so they »*J»

Here end the Hale* of Procedure for Ordeals.
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accusation is foe a four indeed
?

ou,a Bo.i-tha^eated -ta.

for a three hundred, the nee sho
^ ^ ai30 fs,Be)y denied the

half of it, when a hundred
,_,m,i eIed For a cow thief should

purification by Dharma should be
, ,

. plough by all efforts 5

he given by the councilors
JdffliS^ie taU. baa been

These figures are for the lowest
sh(ju)d be fljed by the judges’

Tort's lowestTe'hy^t:
occupation and qualification ,M,

Thus ends the Chapter on the Procedure for Ordeals

„ stated the rules of procedure applicable to 10

Haviug thus Btatedlh ^ mentions the p[0cess 0f

all kinds oE ordeals the
others

administering the ordeals of the balance and others

Yajnavalkya, Verses 100, 101, 102

. ,n holding a balance have seated

When men
^gfahed

1

him "against an equal we.ght, 15

a party ‘herein .
wgjg ““

l0 Lcend, (100)

marked a line, and can
of truth and wort

O balance thou art^h
n^ therefore, 0 auspi-

created hy the gods in th
from suspicion (101)

emus one,

x an) thc slnner then carry

me dol
m

iti

r

am p^\c

0

a"y- ’
‘ “

he invoke the balance
( ^ dKranam ,

Mitaksharat-Thos iUbb lk« gold-

o d others by these pratimanena, bg

The ndminis-
anol^ meaeure, e g clay &=. Sami-

tration of the mea /
vm„ been weighed against an equal

balance and other bhu
haym" been made equal (in weight),

ordeals
img * masTltah, haling been sealed in the

“n<1
’

the party, • e either the defendant or the

balance, i *
““‘fmkrtw’s. hi, ml drawn the line, determining

complainant, rekham krtwa, 9
drawn o mark

thc ordeal, e haytog, by mean, of . lhe tmn-- -—

20

25

30
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tula.ma'bliimantrayet, he should invoke the balance, i. e. offer a

prayer to the balance by the following mantra, viz,—*“0 balance, thou

art the seat of truth, (and) pura, in olden times, thou wert, devaih,

by the gods, *. e by the Biranyagarbha

,

and others, vinirmitah,

5 created, i. e, manufactured. Tat, therefore, i e. for that reason,

wada, sveak, i. e. point out, satyam, the truth, i. e. the real

nature of the matter in dispute. Oh, kalyanl, auspicious, i. e. good

one, sans'ayanmam vimochaya, free me from this suspicion.

Matar yadyaham papakrt, Oh mother if it be that I am the sinner,

10 i.e- am telling an untruth, tato mam twam adho naya, then you

should carry me down. If, however, s'uddhah, I am pure, t. e. am

telling the truth, mam urdhvam gamaya, then carry me uptcatds."

The form of prayer for the Chief Judge for addressing the

balance has been laid down in other Smrtis. The present mantra,

15 however, is for him who performs the ordeal The test of a success

or a defeat is, moreover, obtainable as being indicated by the mantra

itself, and so has not been mentioned separately.

The construction of the balance, iiowever, having for its object

the seating of the party (with it), has been lucidly described by

20 Fitamaha, Narada and ovhcrs thus :

—

" The wise should construct a balance after saluting “ie

guardian deities of the quarters, and after cutting down with the

incantation of the hymns a sacred tree from which a sacrificial P°sJ

is obtained. The hymn to be repeated softly at the time of cutting

25 the tree is the one addressed to the God Soma1
- A quodrangaHf

balance should be made which should also be strong and straight. King*

should be fastened at three places and with n purpose. The

should bo four Hastas in length, and the two |K>sts also shoul'

* of eqna! measure. The space intervening between the two, hoWCTfr»

30 should be two f{a*ta j or half a hasta more J
sn<

^

"Page f»2. the two (remaining) liarlas cf Ijoth the P0
* 1

should be dug into the earth. Moreover, two

arcl*e* shonld be created in the rear of both the po«ts, and ( t'*5* •

ehonld always be higher by ten Anyula i than the balance. Th*°*

1. Tfcui : Ht«!t «51 fiw: n : t
‘‘ trsi'M — *'•
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two suspenders ot clay, should be

from the arches suspended b
J

“”

he cast 8bould be erected on

balance. A firm balance facing
, j _£ both ( the

a holy spot, two scales should °
hoald be placed in both

posts), and the (
blades of the )

***«»- * ^ \ the Kjle

the seats with the,r e
“j

3

^"wethed the parties (performing the

towards the west should be D
this 8ye ) be

ordeal), and in the nth,» P- *%£££** m*.*
shonld place a basket and fill it . ,

Here, however, there is an option as to the select,on of day,

bricts, stones, or sand

„ Ld who are well-versed

“ Persons should be app ]

Ms [be g0|dsmiths, as also

in the weighing of Mu»>

' J a|ways make the balance even

the bronze-smiths, the
=

,he wEse Bb„nld place water over

I
d

ttae-l'at" thoid he considered as even wherein the

water does not move.’’ ^ ^ aftcr haviog got him
“ Ha™S fi”1

“fwavs be heP‘ “dorDI:d with bontinS5

down, the balance Bho“l y
tbe mantras should invoke the gods as

flags, and then one k
= dure . Thereatter the Chief Judge

described in the
j°
llow’“=

with bi3 foce towards the East, and with

with the flourish of
’

£ odoar3> flower8 , „nd besmearings,

folded hands b»nng . „0 God Dharma,
come, O, come,

should repeat.the
a<

.conipanied by the Guardian Deities ot

and be seated in this
oE ,he Adityas and Jlarnts.

the quarters an J
d (he God Dharmai

( t0 be seated ) in the
" A 'terh“!‘°®

be (other) parts shonld be distributed

balance, thereaft .„ teated Indra in the East, and the Lord of

( as follows )
• “ yarUna in the portion towards the West, and

the Dead in the:
bon

^^^ Agni and otber Guardian Deities

Kubera in the 0
in ,be corners.

”

of the quarter
colour, Tama the blue, and the colour

oE —^uberinjnoreove^Jias^tbe^

£^^7theDeitypr6Bidtng the Law.

10

15

20

25

SO
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lustre of gold, and the god of Fire also possesses the golden hue.

Similarly the Nirrtih is known to be blue and W&yo ( the god of

wind) smoky. Is'Sna is, however, red. Thus should all these be

contemplated in the order ( mentioned above ).
”

5 “A wise man should worship the Vasus on the southern side

of Indra. Dharft, Dhruva, and similarly Soma, Apa, Anila, Nala,

Pratytisha, and Prabh&ta, are known as the eight Vasils .

,r

4<
Similarly the group of the Adityas Bhould be placed between

the Lord of the Gods and the IV&na* Dh&t&, Aryam£, and Mitra, so

10 also, Varunah, Ans'uh and Bhagab, likewise Indra, Vivaswan, an

Phshd, and Parjanya known as the tenth ; then Twashti and then

Vishnu not the last though born of the last,
1 these are the twelve

Adityas described by their names. ”

“ The point towards the west of Agni is known to be the

15 place for the Rudras, Virabhadra, S'ambhuh, GiriYa of great fame,

Ajaikap&d, Ahir-bhudhnya, Pinaki the never-defeated ; so als°

Bhuvan&dhis/varah, Kap&li, the lord of the people, Stb&nuh, Bhavah

and BhagawAn are knowa to be the eleven Rudras. ”

“ Between the Lord of the dead and Rak?ha a place should be

50 assigned for the Mother Deities viz. : Br&kmi, Mdhes
/
wari, an

also Vaishnavi, Vftrahi, M&hendri, and Chflmunda accompanied by the

bandB of the followers.
”

25

30

“ The points to the north of Nirtti is known to be the place for

Ganes'a, and the place for the Maruts is said to be at the northern si ®

of Yaruna ; Gagacah, Spars'anah, V&yab, Anilah, and also AIAruto »

Pr&nah, and the two viz., Prdnes'a and Jiva are known as the 8

Maruts. A wise man Bhould invoke the goddess Durgl at

northern side of the balance. ”

** The worship of these deities is however known to be by

( repeating ) their own names- Having offered worship to the Go

Dharma? commencing with the arghya and ending with decorations

1. ». » the last order, or the Rudras ef.
« S'd**

1

1 seriftT.” n qcrwft I - 65 ie

2. The principal dally in this ritnaJ.
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10

15

YAjnavalkya T Alltlk,l.ari- VTorihtp of the dot e,

Verne 1 00-102 J

&c
,
thereafter a sim.iar worship should he offered to the °thrf

deities u- commencing with the arghya and ending w„h d cor.t.o-

the service shonld commence with gandha ( sandal paste ) and end

with nanedya ”

Here, moreover, having duly constructed a balance adorned

wrthbtmtmg. and flap, and
fa ”, and

*Poge63

,, in onfl water a«**un, a hath clothes, the sacred

and water, madhuparha an

. he Jer oE tbe crown the bracelets

thread and the water ea
^

ing 'T *
otl,er de,t,£s commencing with the

and other ornaments, end the
„,th the repetition of

god Indra and ending"
offhe name ol each deny and with the

the cm (v) at the be
= offered worsh,p to them commencing

dative case at the end, rnidh ng^
be fib„uld tben offer

With the arghya and en g te) flowers burnt perfumes,

to the god Dharma the pan ^M betore ,0 tbe god Indra

light, and theMii*ty»>“
wlth tbe gandha The sandal and

and others the worsh p co
be (o{ a) red (colour) as 20

dowers for the worship E ^^^ red flowers
,
curdled mdk

says Narada With
6ret (be)

should offer worship &c to

fried puddings, the rioe
g dohooonc to (he respectabie (people

the balance and then h h ^ o(her godj ,he worship m3y be

present there) ut
8 „cli aa are available (at the time), 25

(offered) with red or ot
mentl0ned Xhus shonld be the order of

as no special rule naa

worship
Jodge should do As has been

All this «““*”
ruin a BrShmana who has completely

and’ 'Then the o i

tbe
*ycdangas, who is accomplished by bis 90

mastered the vedss
dmli wbo, e mmd is calm and who is free

learning as well as “ who „ tbe es>snce 0£ truthfulness who is

from feelings of J
d deToted to the welfare of all beings,

pure, and who is wa ' ~

rr^abord nate dei iei -nftTO 1“ °™7 performance

! » * thea*f“nrwcipal Deny and the rest are accessories

there is a
the P

} 3 By Narada

g This a> 151^**
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who has observed a fast and who after cleaning his teeth has worn a

clean doth, should do worship to all the deities as prescribed by the

ordinances. ’* Moreover, a sacrifice should be offered in the Lavhika

fire by the four Rtwijas in the four quarters, as is said 1
:

" Similarly

5 a sacrifice should be offered in the four quarters by those who have

completely mastered the Vedas, by means of ghee, and holy articles

of sacrifice, and with the samidhs which are the (usual) means of a

sacrifice, by repeating the Sdvitri and the Pranava mantras with the

words swahS at the end of each. ” The meaning is that each of the

10 three articles viz. the samidh
,
ghee and the rice should be offered

10S times each with the repetition of the g&yatri with the pranava at

its commencement aud again with the addition of the pranava at the

end after the offer of the oblations with the words swdhi

l

Thus having performed the worship of the deties with the

15 oblations as the last, thereafter, haviug written on a leaf the subject-

matter of the dispute, it should be placed on the head of the person

wishing to perform the ordeal. As has been said:
2 “ Having

written on a leaflet, whatever is the subject-matter of the accusation,

it should be placed on the head with (the repetition) of this mantra.

20 The Mantra, moreover, is this: ‘‘The sun, and the moon, the fif®,

the wind, the sky, the earth, the water, the heart, the god Yamo, the

day as well as the night, and the two evenings, and Dharma, each

one knows the action of men. ” Moreover, the part of the

ceremonial commencing with the invocation of the Dharma and

25 ending with the placing of the leaf on the head, is common to aU

the ordeals, as has been said :
“ The whole of this ceremonial

preceding the Mantra should be observed in all the ordeala;

similarly should be observed the invocation of gods.”

^
Thereafter the chief Judge should invoke the balance, vide the

30 text:
3 "One knowing the SSstra should also invoke the balance with

this formula and the mantras also have been indicated viz. - u

balance, you have been created by the Creator For testing the sinful*

From the letter dha (in your name) you are the incarnation

Dharma ; and since from the letter fa in your name you determine a

I. By Ultimata. 2. By Nirada. 3. By
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guilty individual when he ,s weighed (m you), * OU»

known a. the DU,

a

You know the am, a. weU «

deeds of ell beings 0 God, you alone know those things which

mortals do not know. This man who has been accord in a judicml

proceeding wishes to establish hie innocence ;
therefore, 0 Lord, y

the person wishing t0 per/°™
hls p

'

roper place; vide the text: 10

head the leaf, and after seating h h

JJ,pIaced the document on
‘ Should again be seated » * b

= P
made t0 Blt that

him ’ And while 80 M
f'

d
arf!S

i. 0I, e knowing the science

condition for an interval of 6ve ^ the text2

of astronomy should determine
BrShmana should 15

'-One knowing astronomy and who s he ^^
dstermue the interval oft,me, *e mterv

^ t,me
be determined by those wh

letters is known

The intervel required for P—f^ It has also been

as a prUna, six H"*3
'

for pronouncing ) ten long 10

said “ ( the interval
q ^ mak/a VI„M,, sixty of these a

letters is called a prim, V
day ond mght ” With

qhan, and of sixty gh . (IS is said to bs mau y

30J days is made a month

, l moreover, pure men should be appointed

During this interval, “
e

°
qu,ttal or non-acquittal, and these 25

by the king for determining ^ acqu ,ttal as has been said by

will declare the acquitt
,bo be5t gikhmanas who would

Pltarnaha,: “Among the P
,h „m> wbo are wise, pure, and

depose only such as has been‘

'
ted by the king. Umpires •

who are not covetous shouiu oe

__ ——-^^7ume eqnal to 1\0 0tt part of a

1 {f^iSt 86® farther on, a

OAaU—24 Seconds
*nd according to the general role

2
eky-0,

JPWl *tft .
tLl9 can be wntt®n "

tbirtT 18 armed at, i» explained

8 Th0 method by wb.ch this 6gnre ol thutT

above
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of ( such a ) high character will then inform the king of ( his

)

innocence or non-innocence.

The condition for determining the innocence or non innocence

has, moreover, been laid down* thus! “ If*

5
f Page 64 being weighed he rises, he is undoubtedly

innocent. If his weight remains the same flS

before, or if he goes down, he cannot be acquitted
”

As to what has been said by Pltamaha —“ One who will

show an equal weight is guilty to a small extent, while he whose

10 guilt is large, goes down ’*—there, although the smallness or the

largeness of the matter under complaint cannot be determined by

an ordeal,
2

still the smallness or largeness of the punishment would

be determined thereby—tic the (punishment) would be small if

the act is done only once or unintentionally, while it would be

15 great if the act is repeated more than once, or has been committed

intentionally.

When, howeover, without any austensible cause, the scales

&c burst or break, even then, there is a non-acquittal vide the text
3

“ Should the base burst, or the scales break, or the beams or the

20 hooks Bplit, or the strings burst, or the transverse beam break, a non-

acquittal should similarly be declared ( as stated before )’’.

KakshCL is the base of the balance ; the two Karkatas are the

two iron-books slightly bent, fixed at the two ends of the balance to

support the scales and resembling the thorns of a crab {<%&)

25 The Alesha is the piece of the beam to be placed on the two base pillars,

for holding the balance. When, however, these break on account

of a cause which is ascertainable, then he should be placed again,

vide the text “ In the case when the scales &c burst or break, the

4 man should again be placed
”

1 By Natada I 283

2 » e the same having already been stated in the leaf placed on tb®

man’s head

3 N&rada I 284 The text actually to the found in the edition of

Dr Jolly is, however, quite the opposite of this the leet line there being

sfffa shall pronounce a formal declaration of bis innocence

Katyayana, suggests a re trial, See Terse 44Q
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Thereafter "The kmg should please the minks', Purohtas,

and the AchCrya by means of dahh,„as A Lmg causmg these to be

made ,n this manner, after having enjoyed (all) the pleasure*

' £
enjoyment, obta.na great reputa.ton and « entailed m the end to

#
absolution ” _

When, however, the kmg washes to maintain » thejam

i j balance as described above, tbea he
condition and permanently the b

^ ^ from damage from
should build a house £or it in order to p , ,

, erected
, . , , tpxt2 “A balance house should be erected

the crows &c Vide the text

w be hlgh> and be whlte. 10
which should have a wide space, wht

, , (when Dlaced )

washed, and its -hould be so situated where th balance (when placed

,, ’
, , ,i0„, or the chund&las, or croWE ineie

would not be damaged by do

^ Mated m several quarters

also he should cause to be (inv
/ dieties, and should cause

the guard,an deities of tbe quar.er and ««*£• ods o£ the 15

their worship to be made there at ** “

*

t ,er) Ltioo. He should

day by means of sandal paste,
and have tt watched

have it protected by doors, stor ^^ (o bs p]aced thcremi

by the guards, should cause earth, ’ , .jn Seeds 1 e of

and should not allow it to remam unattended

barley, nee &c ^^ the Ordeal by Balance

Viraraitrodaya

Tho„, having »tat^,
th0 P ',°

o°f "the ‘ubap“er

l8

the° “penal rales of

SMjUJ- o7«he ordeal, via
and the rest

^TZ’d2TeZe\aUncog of th, scale.

Thoee who fcaow the holdl « ,, , wtiling ’ Bnch a» ‘1 did

each as the goldsmiths &a by 8
,

i „ v , n „ placed on the head, and

not commit theft" a°d_£l^J-^-^^rpTp^Ail. i, lto~head

1 A Btmi is the^ hea *Pne3_. art8 instruction in the Vedic lere

family pneSt, and an Acharya 19
/ Vol I Part !)« ^ann II 140-143 ]

( See Yajn I 34 35 PP 126-127 above ( Vol l,

2 Of Pitamaba aeserted ,
a guard should always be

placed to piotort ttS’Sch'""'?
;

“»a *

hive the same reading Vma P

the Mstalthara

20
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of ( such a ) high character will then inform the king of ( hia

)

innocence or non-mnocence.

The condition for determining the innocence or non innocence

baa, moreover, been laid down* thus! “If, on

5 * Page 64 being weighed he rises, he is undoubtedly

innocent If his weight remains the same as

before, or if he goes down, he cannot be acquitted
’’

As to what has been said by Pltaniaha —“ One who will

show an equal weight is guilty to a small extent, while he whose

10 guilt is large, goes down ’’—there, although the smallness or the

largeness of the matter under complaint cannot be determined by

an ordeal 2
still the smallness or largeness of the punishment would

be determined thereby—112 the ( punishment ) would be small if

the act is done only once or unintentionally, while it would be

15 great if the act is repeated more than once, or has been committed

intentionally

When, howeover, without any austensible cause, the scales

&c burst or break, even then, there is a non acquittal vide the text
3

“ Should the base burst, or the scales break, or the beams or the

20 hooks split, or the strings burst, or the transverse beam break, a non*

acquittal should similarly be declared ( as stated before
)’

Kaksha is the base of the balance , the two Kafkafas are the

two iron hooks slightly bent, fixed at the two ends of the balance to

support the scales and resembling the thorns of a crab

25 The Aksha is the piece of the beam to be placed on the two base pillars

for holding the balance When, however, these break on account

of a cause which is ascertainable, then he should be placed again,

vide the text “ In the case when the scales &c burst or break, the

*, man should again be placed ”

1 By Natada I 283

2 » « the same having already been stated in the leaf placed on the

man’s head

S N&rada I 284 The text actually to the found in the edition of

Dr Jolly is, however, quite the opposite of this the last lute there being

tffa — ‘ shell ptonomce & formal declaration of his innocence

Katyayana, suggests a re-trial, See Terse 440
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P«rw» 100-102 J .. _ n ,i the

Water, the heart, and the God
and the Dbarma’ ”

,

two evenings, each one knows
head, the Chief Judge should

and after placing that doeumen
ba jaoce after it is counterpoised,

cause the performer cf the ordeal i

rdJ od tbe uext day after the •>

with the repetition of the invoca i

fftC0
towards the Bast with

completion of the daily parforroaoc
, w,th the mantra as set oat

folded hand., invoke the God; m the Wane. „ Ih„ Mft(>r he

before, viz ,
“ Coroe, 0 come 00

stated ly Pitamaha, as follows

Bhoold perform the worship of the G° ^ ob„,0 1Q the Mitakshara 10

[ Here follow the same verseB as ar

at p. 93o 1. 29 as far ns p 931 1 J

th6 v ed.s oblations

Then shoold bs offered bj four IUvi,
'
c

'

m
=

mencl0g with the Prdm,

each of the samidfi, gha, ““d cook _ ’ an d the word swdhi, on the

the Gdyatr, and ending wtththe
Then th . Chief Jndge IB

fonr. 1dee of the balance in lb.
... th... («• above

eboold aid, see the Balanc.-Th.re the ^ ^ cbier Judge shoold

ihlihkari, p 938,1 31 to p
. f',1 |h, written document on his head,

pl.ce the performer of the ^i" A JW. .. dedn.d tho^

on the balance for an interval of 6 V*
^ primSt make a tMka -

“Ten long WtM* ra*k'' P
ha kme’,me»eenSe.e.hoold

declare him to

Thereafter one who goes op, th
,hort the eobetance Here the

be innocent and elhoee.ated ™
bs]„nc0 „nd other detai . have not

meaeoremeot and
“l" roll»tr Tbeee shoold be eoog or in

^
been Btated out of tea* P

statement for tfoiddd"- C'00
'1™
_
S~uiaPam

- ^ilkva Verses 100 101 102
Yijuavalkya ^^ as the grocers &e ,

oft.,
—**£ 30— “"-1

.

fall of strings and after

repeat this Mantra
fastened the two scales by the

Harada 1 _Aftiw ^ „ ono ,cal. and the e on, 35

hooks-JfThTTSam he should
in ,ie northern scale snatherto»e_

m^e^shou^
7̂ ^^^

1 «t5«* ia the reading W ?

2 Ch I 271-272

40



942 Vlramltrodaya—The Procedure .

[

Ydjnavalkyd

Verses 100-102

as against a counterpoise, equalised and so placed m the balance, the

person complained against i. e. the performer of the ordeal, and having

been made to descend into it, with the invocation, “( free )
me Ac

he should address the balance t. e. On the daj of bis being seated, he

Should pray with this mantra

On the second day, moreover, if the person balanced mcseas*

t e. goes higher up the equipoised weight in the other scale, then he ifl

(declared to be) exhonerated *• «• is clearly found to be not amenable fo

the accusation t. e. there would be no longer any suspicion of a charge »

10 if, however, he is found to be equal or lower than the counterpoise, then

the performer of the ordeal shall not be regarded as exhonerated ;
be

shall be deemed to have been defeated. This verse viz "Weighed Ac*

is stated in the Mitakshara m the Dame of Fjtamaha.

The explanation of tbe mantra is, moreover, as follows

15 "0 balance, you are the abode t e % the place, of troth ; by the go t

». e. by Brkhmft &c. formerly ». e. in the first creation, yoa were create

t. e produced ; therefore *. e. for that reason, 0 auspicious one, speak «* e‘

point out the truth, *. e according to facts ; and from this suspi«0D

free me.”

20

2o

“ 0 mother, if I am a sinner t. e. am speaking an untruth, then

t. e. in that case lead me down ; if I am pure t. e. am speaking the trat ,

then carry me upwards.”

Here, after the manner of the (mah&ddna)
‘ Prime donation ®

a Weighmeat Deity ( Tuld-purusha)* including a little more in paftn.n **

matters in the balance so prepared on the day of the weighment, *

the writing of the statement solemnly declaring the absence of *nT

cause for the charge against him, and after writing the man™*

“The Sun, the Moon, the Fire, the Wind, the Sky, the Earth, £ 9

1 Milramsra reads niter verse 100 the following verse ei* .
< ‘3'5r5Tl

^^
iSfafors f*rrcrs$rv i «n fhwit <n w fisrft wrr it” which he **?*

the author of the JlfttaAghard, has assigned to Pitamaha, while V%tc*rUPa e

^
it as a text of Ndrada, m which Smrti also ll is stated at Oh I 2&J

^
a matter of fact, however, Vtjnanescara does not mention any

simply says, 'it is stated’ The Smrtiehandnha al*o quotes it as a Admda
6

Y HO, 1 3

2 3<U?frVnr?T;t

—

3et oat at details is the Dana Jfayuiha with*11 ** r*

from tho Gantdapurnna The object stated xs the removal of sll kinds of d ***

*t 8ee also Ealanihatts Acb&ra F 488

3 Lit On the day of his being placed in the balance ,
'jWVT'i



YAjuavaVcya’X
Vent 103 J

Mltikdnrl—The Ordeal ofFire 945

Mltakshara -With the general rules of procedure laid

down for ordeals having been complied wah and after the

ceremonial commencing with the invocation of the God Dha ma =ind

ending with the placing of the document on the.head asjd.dM »

the ordeal by balance has been gone through this spec,a! rule (ot

procedure) is laid down in the case o£ the or ea y

Vimrdltavrihl, (one) ly whom nee paddy have been rubbed,

.< one by whom has been rubbed . a pressed, the nee paddy with both

(the palm, of) h,s hands, such a one is calledotAM* Aft ‘h

siien leaves of Aswattha, nj
.‘Having covered his two hands

joined together, vide the
*

,Mve3 ot equal „„ >’ These,

joined together with seven A "
^ shf,nld be veshtayot, coiled

moreover, together with tbe

* M there m the Aswallha

round, with thread, “s “a

Jt lt ,honld be colled in seven rounds

leaves * e the meaning i

- cVinnia be seven and white, ude the text

„
The thr'“d9’ “Cds ’should bs covered round by seven strings

of Narada The
leave, of Sam,, also seven blades of

of white thread uuta
ak,hatas, as also rice besmeared with

the D&rwa* grass, and e

^ over the asicattha leaves, vide the

curds (all these) sbou
n p(da leaves the s'ami leaves, as

text " He should sp
grasa> and rice besmeared with

also the nee, seven
flowers be spread vide the text o£

curds *’ Also ehoul
^ As'wattha the rice, the flowers, and

Pltamaha “ Seven e
.
e two (palms o£ the) hands, and then the

curds should be plac® on
, gumanasahp

means flowers Although

same should be code
gtony be considered pure who remains

there is a text t»2

Ch I SOI

Of Nfirada

A fWT? I* the Bime 113 a ‘tte aign *

,
The Ct/nodon Daetylon

10

15

20



£44 S (UapM & fllltaksbsri—/idtcahve Stgnt
[

Yiinaialkya

Vernt 100-103

i basket with

in the other, in that towards the south , there he Bhould fix c

bnckB Band, grains and balls

The meaning is that he should address the scale with tb0

1 Thou O, Balance, you are the abode of truth Here the su

5 defeat should be inferred from the indication of the balance go:ing P

down So FiUmaha ' When weighed if he is (found to' h
?
ve)

down
he becomes exhonerated according to (Dharma) law If he g ^
he is not exhonerated according to some , if equal, he is innoce

with a small guilt is equal, but one whose guilt is great goes, o
j

10 the preponderance of Dharma and its power, one who excels { ^
is declared pure By saying * according to some , is mean

‘ , ined

should be examined again So Brhaspati' * If the person c ^
against when weighed in a balance goes down, he shall

guilty , if, however, he remains equal in level he may e
, Otl0

one who goes up shall be declared to be successful vya

who goes down is not declared to be innocent,
this

»

is declared pure ,
one who is le\al is also not considere o P

• ^
the rule about purification* Should the scales brea o

king
the bolts break or the strings burst, or the transverse beam sp

,eolarei

20 shall administer the ordeal again By the expression 6 10
, ^at

innocent is meant that he shall not bo deemed to have succ

he is defeated (102)

Thus endB the Chapter regarding the Balance

15

The Ordeal by Fire

25 Now the Author describes the Ordeal by Fire coming UP

its turn

Yajiiavalkya, Verse 103

After the hands of one, by whom rice

been rubbed, have been marked, seven leaves of As v
g

• 30 should be placed on them, and as many (rounds of) t r

should be coiled around ---

1 011 x 10
a

si

2 Oi Narada I 284 According to Naradft, however,
te,t

pronunciation ot the innocence is recommended, while according 0

a re trial is ordered.

3 Known as Tho Ficus Jtehgioia



Ftijiaraitja 1
VertelOi. }

satyum bruin, e^sln ptytpa^b

my virtues and sins speak the truth (about me’

, n „ heated bv the three fires and after b

When the iron ball is

of Jn„s_ ,he person desirous of

it is brought out by means P
we,(ern enci0sure with his

performing the ordeal s‘an*n=
, Fire by means of this

face towards the east shou m ^ bjU fiEty Palas in weight,

manlra as says Narada
, redbotj and after it has been 10

having been made fiery, spar
‘

tbe language of truth.”

heated thrice, thus should one

^

^ iroa may ^ pun6ed, the

The meaning of 13

heated sbonld be thrown into water,

iron ball which has been well
watert an(J heatrog lt a third

and again heated, and ogam i

brought it forth by means of a 15

time in the 6re, and paving
or(jeaf) should address it m the

pair of tongs, the |iertor“e

„„ truthful words, with the monfrd

language of truth, . < °

"^ngs dc ”

0 fire thou pervadest all create =

u „„„r bavin's kindled the fire called

The Chief
h ^ side’ of the enclosure, should offer 108 20

ZralituS towards tbe soutner ^^ —"This is being offered

times the oblations of ghee wi ^ „ lb(, (obiatl0ns of) ghee a 108

to fire the purifier”, <-* e

oblatiooSi ond bavl„B thrown the won

times ” Having offe
^ there, is b’ing heated, be

ball into the fire, while e

descr’ibed before commencmg with the 25

should perform tbe ri!^ andendinB with th° offer of oblations,

lnvoeat on of the Go
bel„„ beated the third time, he should

and while the ball
'! ,.0) , ron ball by the following invocation

address the fire m (beMe in'
. ,i,„ four Vedas (themselves incarnate) and

l' 0F,r3
‘.’“""offered in sacrifice Thou art the mouth of 30

to thee re ° a

1 •* ‘.
h’ r,h.°»n.l.»=tioa»*rf”"i'"““J'’‘' ,"e’

seen my viitnes &<=

= “ „ -F-i «» >-»aw » t"“‘

MUll««ttari—Invocation to the Fire 947

pecasiona



Q4R S uhtp&ai & Mltakshord—Co erttig the hands [
Ydjnatalkya

yaD [Vents 103-104

unscathed at the seventh step wlnle bearing the heated iron in his

bands covered with seven leaves of the Arkd1

* Page 65 tree still that should be understood as meaning

that the arka leaves are to be taken in the

5 absence of the As tcatiha leaves as the importance of the as'wattha

leaves is inferrable from the text of Pltamaha m praise thereof

viz —1 From the Pippala tree fire is produced the pippala is known

as the lord of trees
,
hence a wise man should spread its leaves on

the hands
’

10 S ulapam

The Author Btates the ordeal by fire

Yajnavalkya Verse 103

If the hands have scars or sores on account of the crushing of the

paddy grains these should be noticed and in those places of scars marks

15 should be made with lac drops So Narada* On all scars and Bores

on the palms of the hands marked previously after placing seven

leaves of the pippala tree should encircle with seven Btrings (103)

The Author uow mentions the ma iIra invoking the Fire to

be repeated by the person performing the ordeil

20 Yajnavalkya Verse 104

O Fire thou pervadest the innermost parts of

created beings you are the purifier O omniscient declare

like a witness the truth about me from my virtues and

sms ’’

25 Mitakshara —Agne twam sarvabhutanam, O fl
re

you, of all betnps
, t e the viviparous and oviparous animal3 the

insects born of sweat as well as the plants germinating from sprout*

antah in the innermost recesses, i e inside their bodies charaS ,

penadest t e remamest there as the digester of all fcKd and dnn

30 used, Pavaka purifying
,

t e the punfjing c'luse kav0 (
(0/

Ommicient i e knowing all, sakshivat punyapapebhay^*1

1 TliO Calalroptt G janfetr 2 011 1 30

1

3 3tiTSBl wrotl M Mann I 4G
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10

-1
» ».«*>< * *B**W*-«“ • ,h,“S '‘ * C"d“

Vent* 105-108 j

S ulapam

Yjnavalkya Verse 105
J

_ n of eight fingers made smooth

Made of fifty P“te an lr°n
th nartrc he should place in the

without an angle and also along <£> 5

hands of him—I » the performer of the ord eal

, -'u k. dom.’ So the Author says

What then should be done
...

Yajnavalkys., Verse 106 (1)

. , „ / mto his hands) should walk
He having taken it (into nib

through only seven circles slow y

„ v „ c„ he , e the man having taken the heated

Mitakshara -Sa,***
o£ hls hanas ,

sapta

’Tndalant sanaih, vrayet should wM mm
Page 66 manda]T\„ B,

the use of the term eva,

baTthe Jt steps should be placed within

only, the Author indicate!i a
> b nd th> enc)oBure ,

as says 15

the circles, and that he » io“
o£ t|,0 enclosure nor should he

Fitamaha, ' He »'muld “, g

put his foot inside (the rim)

, , „ that be should walk through only

It has been said
o qoeBtlon may arise as to where are

seven circles slowly ,
, each, and what should be the space 20

the measurements for
gQ t^e Author 6ays

interveniug between two
yorse W6

A Mandate and^the same should be the

sixteen fingers^ftween two mandates or circles)

space intervening
kn„th) of wh.ch is sixteen

Mltgtohara T *

s,xteen Angelas The circle

fingurea 19 a s

, be oE the dimension of sixteen Angnlas

should be understood
, « the distance between two

The antaram «P
8rame

circles is (to

^ ,hlt he rf.ould walk through seven

BVay
f

ng
8«teen angulas w meant to include the first

c, teles each «.
8taQding and therefore, m all there would

circle in which ne

25

30



948 MlUkflnri&Suhp^i

—

Further procedures f
Yajuaealteya

{ Verses 104~10S

all gods, thou art (also) the mouth of the philosophers Being in the

abdomen of all beings, thou knowest all their good and bad deeda

Since thou punBest the sins thou art called ‘the purifier’ In the

case of Bins, 0 Fire, exhibit thyself * e appear in flames, 0 thou

5 holy purifier 1 while in the case of purity of the heart, be cool, 0

consumer of all oblations 0 Fire thou movest in the hearts of all

gods as a witness. 0 god, thou alone knowest those things which no

human being know® This mortal being accused at Law wishes to

get himself cleared
, therefore it behoves thee to free him from this

10 charge according to the sacred Law, Dharma ”

8 uJapan;

Yajiiavalkya, Verse 104

Thereafter after heating the iron hall, this mantra one should

repeat' ‘O you purifier you wise, &c all m the vocative case (104)

15 Yajiiavalkya, Verse 105

After he has addressed in that manner, he should

place in both his hands a smooth ball of iron weighing fifty

palas and red (heated) like fire

Mltaks'hara—Moreover, tasya, of him, t e of the

20 performer (of the ordeal) while thus uktavatah, addressing, » *

while invoking with the mantra "O fire thou pervadest the innermost

parts of all beings <£c ” lauham, the iron, i e made of iron,

pindam, ball, panchasatpalikam, weighing fifty palas, t e of the

quantity of fifty palas, Samam, round, having no angle « e rounded

25 and even on all sides and polished and eight fingers m length*

the text of Pltamaha *' After removing all angles and making it

* even, a ball of iron of eight fingers weighing fifty palas should be

heated in the fire ” Agmvarijam, redlxke fire, t e resembling Cre »

ubhayoh hastayoh «n both hands, covered with the as'icattha leaves»

30 curds, the Juried grass, and other things, nyaset, should place, * e

the chief judge should deposit

1. This is an addition in the a? manuscript.



Ya/uauillya *1

Yerett 105-107 (7) J

HitiksltarJ—The C>rclet 951

F«r«* 105-107 (7) J

The interval of space between every two/"etht
thirty-two nngulas. Thu3

^VTaniTfifty-six annulas.
8 A circle

is supposed to measure two hund
j the

should be made as broad as the E

over all the circles as 5

ordeal. The Wa grass should be spreaa

dictated by the S’&stra. ”
,

.
J

that! after making the ninth

There (the mesnm
) ^ nhlch unlim;ted

circle which is intended *

8^ drcle3 and the eight

by any measurement of a ° '

’

aceoftwo hundred and fifty-six ID

intervening spaces together c P
(actuaUj) t0 be walked

angolas. There also (the ^ J fte fir8t and

through would be seven on
y-

thwe is n0 difference as to

throws down the ball in the m
. d>nUn barleys or three rice-

the measurement of °
las make one Fitorii, two Vitaslis 15

corns make one Anglia, twi j
one Danda. One thousand

make a Hasta, and four Da
and [our 0f these (i. e. Kcs'as)

of these (t. e. Dandas) ma understood (the table of

make one Yojana." Thus shorn

measurement)-

S'ulapani.
20

Tajnavalkya, Verse 106.

a laking hold of the iron ball should walk through

Here, the accused, taki t
c0„.dling ,

more than seven. Each

the seven Jtottotosloircl'9 ' “ h „ „f Manias, shall he sixteen

circle and the distance
between 25

fingers. (106)

through the seven circles what should be

After having gone

done ? bo the Author says
,/yj \

Yajnavalkya,, Verse 107 (1.).

. _ thrown away the (hall of) fire and

After he has
* T.

"
if he is (found to be) unburnt, 30

rubbed his hands with rme-
^

he should obtain^ ^ ^ ^ cMe and aft^
Mitakfhara • drde the iron ball heated wittrEre,

Throwing away 1° 4 e



0 r/S MltlksViara— SleuiuTement of the circles f
fajnaittlky*vov

[ VirstlOC

be eight circles o£ sixteen fingers each, while other circles ( than

the one at the centre ) would be seven of the same dimension

This very thing has been stated by Narada1 by the method

o£ enumeration thus : “The interval between every two circles

5 is ordained to measure thirty-two fingers or angulas, Thus the

space covered by the eight circles will be a little more than tno

hundred and twenty four2 by the measure of angulas”.

The meaning is this' The circle other than the firet circle and

at a distance of sixteen angulas is the second circle. Each circle being

10 removed further on from the second and at a distance of thirtytwo

angulas from the first circle, leaving a space of sixteen angulas.

Thus seven circles should be gone round each having an intervemo0

space of thirty-two anqulas Thus the space of ground intervening

between the seven mandalas would be two hundred and twenty f°ur

15 angulas in terms of angulas

The suffix is used to indicate all inflexion d cases

According to this view, after having made the central round o

sixteen angulas in measurement, each one of the intervening

spaces measuring thirty-two angulas and lying between the seven

20 mandalas Bhould be divided into two, and the ground of t e

intervening space should be fixed at sixteen anqulas, seven manda a*

should be created measuring twice sixteen angulas the breadth or esc

being according to the measure of the foot of the person who ha*

go round. As has been said by the same Author J
2 ‘‘A roun

25 should be made as broad as his foot.”

As to what has been said by Pitatnaha viz.’ ‘‘Eight circles

should be made, and also a ninth in the front'* the first circle *bou

be dedicated to the god Agni (fire), the second to (the god) Varun't

(water), the third to the God Wilyu (wind), and the fourth to the ^
*30 Yama j the fifth is consecrated to the God Indra

,

and the si*1 * 15

said to be for Kubera ; the seventh is for the God *- £> *

nnd the eighth to the <S«n, and the ninth i»
*

Gods. This is the practice known to all expert* in orde*

1. Cli I SS5.2SC
t

2. In tlio printed edition ot Narada tho nailing U *

tho total oal<i bo 256



I <rs«* 103-107 J i tbo

<j» * after«—
ball in the ninth remains un »

Here ends the Ordeal by Fire.

Viramitrodaya

Now the Autbo* states .be procedure *» 138—l * 6

reacliedinduecoo.se
inn 104, 105, 106, 107^vaWa,Ver es^l04,^

^ lhageo„„
Tain, ‘thereafter’, e. « > •

[to mI0Catl00 of the God Dharme

rnlea of procednre for the °tie* J tnhcl,j0,
‘paddj’, bj which-of this 10

in vimpdita, ‘rubbed’, . •
. W..g’ the Ohtef Judge

description the two hande
,

t^jlh8r> seven white pipal 1»«M

in the palms of the hands J "
‘ 3oould encircle the white

should be taken, tide the text of Narhdt^^, „Ha„ng placed the earn

hands with seven fibre, of llbread
^ thM„ ,h0nld he deposited 15

leaves, akxhats, grains and elect
rule in Dnother Smrtr.

inth--;rr;^ -

pr.,l.n?m..h.,.Dd‘>t«;;
n

h

7:
d

Tr.n. ehonld encircle with seven

spots i
thereafter, the .even

thread etnnge ”
, “ O fire Ac.”, be (the

Thereafter, while "P'*11"8
£lodl „r the person l’"rorm“«

lymg tberon—the ir

^

as fire.
J ««0 Fire, fdrana, ‘tha purifier

,

The meaning of the

"

. Omul.ci.ot’, . « .

ii. mirifviog Ciuse; Aate
», 0 f *11 eentient b-iag«. anfaA,

i e, lb« V
f- r -ii created being® . * » . ..

, e moya about
aarceSMMnlm, of al

cJ,r
“V’ ,L

P
"«„r.,,.’on putyapipMy^ 0°



9&2 MrUksbarS—TAe Teti
£ r?r*fl«l3

having pressed the rice corns with both bis hands if it is found that

his hands remain unburnt, ‘iuddhim apnuy&t, he should oblatn

an acquittal It follows from this that if his hands be burnt he is

considered to be guilty

5 One, however, who through fright stumbles and is burnt

elsewhere than on the hands, even then he is not

* Page 67 considered as guilty As says Katyay&'H&h
1 ^

while under a charge, one stumbles and is burnt

elsewhere thau at the proper spot, the Gods consider him as nnburnt,

10 and be should be awarded the entire claim
”

Yajnavalkya, Verse 107 (2)

If the hall falls down on the way, or in the case of a

doubt, he should carry (it) again

Mltakshara:—If while (he is) walktng, the ball Wlq
»

15 antara on the way, t e even bafore the eighth circle is reached* o r

if sans'ayah a doubt arices, as to whether be is burnt or unborn t,

then, tada punra.ha.ret, he should carry it again This is the rule

hud down and as necessarily follows from the sense

Here, however, the following is the order of procedure 0°

20 the previous day having performed the punGcation ceremony, the

next day, the Chief Judge should mark the circles according to

worship the presiding deities of the circles in their respective phec*

consecrate the Bacred Gre and complete the Sanh sacrifice, and then

after causing the ceremony of the consecration oE the hand, by t

25 pressing of the nee corns &c to be made, oE the person performer

« the ordeal who had observed a fast, and who after having bathed

standing with wet garments iu the western circle, and after tyiOo

on his forehead the leaf containing the charge by repeating *

Mantra, the Chief Jn lge shonll invoke the God Fire when tb*

30 is heated a third time, and lifting with a tong the heated iron

winch had been dutj a ldre*yd (by the performs), he ehoul 1 1
l 4ee **

in the bands of tie fxr>snn |>- rforming the ordeal And tin*

I \ cm 441
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*

YSf„*all,« -1 Viramitrodaya, S alaplal &

Verses107-108 J , , . „ .

t.mh other than the hands, atm he

innocent. Even if burnt in any

should be (regarded a3) innocent (103-lu

S ulapam

Yajuavalkya, Verse 107

. Volika Parana, viz * After having gone

Under tbe test of «!
havl„s thrown the red-hot iron ball

Toundhe should throw it in th g
• ins if he remain unburnt,

in a heap of gross, after crush,ns fto paddy^ra.ne, « ^ jn

he gets exoneration A ePeoia1

or barley ,
and when after these

hishand3 should be placed pa V
, be remalns without any

being rubbed in the hands un
^ get

*

an acquittal" If it falls in

injury to the end of the day,
ig burnt or if there bo a doubt, he

the interval of tbe seven^ circes
^ “if tho accused falters, or is

should have the fire again “
„ rtT1„der him as burnt , to him, it should

otherwise burnt ,
the Gods do not consider mm

h. offered a 8a,n” (107)^^^ 0racal by firc

Now the Author states the ordeal by Water

Yajiiavalkya, Verso 108.

c /iv>n sake of) truth, 0 Varuija
" Protect me thou for

( wator, one should enter

thus having invoked (tho ' the thlghs 0r one

tho water navel-deep catching hem

who was standing.n the wa
= m aroahhirak=ba

Mitakshara '—vanin* ,/j ,rf,

/, n |drM,ed. kam, i e.

b} this mantra haung aDn,r*'
’

o{
^bhidadhnodakasthasya,

•eater, catching hold of the t n
if of a man who was

on« icho teas standing tnt * lC

jh9 navcl, the person wishing for

standing in water to t »c eve
,/* irwftr, i e rfioaW

purification, jalam praviset,

immerse ,n w„.rr
ip „f ,h- Cl

Tin., however, (sbonllb^n ^ •• He,W 1

Vanina has finite
J

«\
,w rniw'i n hy of

first o'!**-
wo^hnto «hei. xi Wut t m -



YiramitroiJaya—The Test and the result r Ydjhatalhfa

[Tenet 10S-101

ehoalti address it premised by truth as follows * M
this law of men, which has been presided overby the gaar 1

of the world. Thou, 0 Fire, live within the inside of all beings ,

a w.ue.8, joa alone, 0 F„e, know thing. "h.eh men de' « ^
5 This man accused in a court of law desires exoneration

, ^
plea°ed to relieve him from this suspicion according to Dharma

The person performing the ordeal, having taken up the
M^Jord

ehonld slowly walk through the seven circles By the use ot

era, ‘only*, is indicated the stepping of one foot in the circles
{

g

10 non-transgression of the circle, as sa)8 Pitamaha “Never s

^

step beyond th* circle ; he should place hiB foot inside ,
having g

the eighth Mandate ,
the wise should throw it in the ninth”.

A Mandate, ‘circle’, moreover, Bhould each be known to

sixteen CngerB in measurement, and shoull have an intervening spa

15 sixteen fingers between each

Now, if after reaching the eighth Mandate, and standing »

after throwing it in the ninth Mandate, and even after rubbing
j

if be beadagdhak, ‘is uoburnt’, then he should get tutldhi, ‘acqmtta ,

succeBB in the point at iaane. If, however, even before the eig i

20 (is reached) the iron ball drops down, or there bs a doubt

was burnt or not burnt, then again also accorhng to the pro

stated before, he should carry the iron ball in his bandB
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VtnaJOS 109 J „ a .aoA_
, «, h,s navel he should immerse in steady

standing m water to the depth
, cause a circle to be made, and

water Pitamaha The
„ wlth flowers and incense as

should devoutly honour it and the ar

also the bamhoo bow (108)
,

What should bo done then? So the Author proceeds

Yajfi&valkya Verse 109,

When another swift runner
the’"mmersion)

and if he

discharged simultaneously
mmeroed in water, he

sees him with his (entire) body imm

obtains an acquittal
amManeoudy. with

Mitatohara -When, sam
ruDner had gonc ,

anyah

the immersion (of the de en
^ place where the arrow

javi, another jun/l runiwr, s an ^ dlsch„ged and it he sees h>“

had fallen, brings hack the arr
mmagningam, his body

(, a the person
,s°Sred innocent

(at, 11) ,mmeroed m mater.

^ (meant t0 be) said —After

This is the substance o
endowed Wlth a velocity goes to

three arrows are discharge one
has fallen, and taking it np stands

the place where the «'ddle °"°
’

(t Btands at the place from where

there also Another runner,
o! the arch When the two

the arrows are discharge ,
* e

, n(r the orde3l immerses into t e

are thus stationed, the person perm b ^ Jodgc )
And even

water at the third
J “tending

at the base of the arch

aimultaneously with this the man ^ where tbe ralddle arrow

fe0
es awittiy

d ,ately after lua arrival there,

* Page OS had
with the arrow held in his hand

t''C 0“

t ,he nrcli" if he does not s-e him (• e. the

swiftly going to thc base-o
ot b„ being immersed in water,

performer of the ordeal) on

Ihcn he is declared innocent ^^ bj J.it5maha, : "The

This very thing has
j ot the runner and of the

rnnmng and the immersion 'e P A swift runner

performer ot the ordeal shoal
lhe fpot where the arrow has

should go from the basa of ‘h
, thcrii ,bc second aho qmcUy

fallen
Immediately after lus

10

15

20

30

35
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AlltMc;lnr&—Water Places

r YdjnataUya

[ Verts JOS

fragrant besmearings, and flowers, and by means of honey, mi g

&c ” Similarly after the general procedure is observed

beginning with the invocation of Dharma, and ending wl

worship of all the deites, the performance of the eacn ,

5 the placing on the head of the document conta«mng

plaint For, after the Chief Judge has addressed

«» '0 water, thou art the life of all -etitieut being,

wert created before the creation, thou hast been mention

i

means of the purification of things as well as o corp
ll]0U

10 hence, 0 discriminator of the auspicious from t e 10au P
g^ou]d

shouldest exhibit thyself”, the person wishing for an
tta ,h

then invoke V-iruna with the manlm “0 Varuna protect ®
*

d by

Ac" The places for water, have, moreover been mention^ I

Harada1 “In streams which have a smooth current,

rivers, in lakes, in ponds, in holy ponds, in tanks and in poo

So also (has been said) by Pltatnaha “He should plunge

«

water which is steady, and not (that) ,n which are crocodiles, nc* ^
is shallow, that which is devoid of grass or moss and which

„

leeches and the fish , he should make the purification

W [ma

m the holy ponds One should always avoid the wa er i

ebonld

brought, as also the water m swiftly flowing rivers
^

always enter such water as is free from waves and mud

e water brought from tanks & and stored in copper pans

The man standing in the water navel-deep should WmfJ
a consecrated pillar made of the holy tree an 8 an

wtb

towards the east .
Vxde the text* "He should stand in water wi

face towards the east and grasping the sacred post

15

20

25

S ulapam

Now the Author states the ordeal of water

Vajnavalkya Versa 10B ^
O Varuna ‘ protect n>o by the truth ' thus baying caused

^^
to bo taken in regard to the water to bo drunk aQd y ca C

v iq_a wbo
thiKhsof another man, either a Brihmana Kshatrlya or a —

—

2 .
Nirada I 308

1 Chi, 305
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MltiVeharl —The retult 959

rtt 109 J ,

d made of bamboo without an

The arrows, moreover bould be ^^ be

iron, mie the tex. r°r "
the end end the

prepared o£ the bamboo tree "it
“
Jforcefall

_ > The person for

person discharging it should dis
’ g

honld b. „ Ksbatnya or a

discharging the arrow to be appoi »

, 0ba°rved a fast as

BrJhmam living like Ksh.tnya. and on "ho has ob, ^
has been said’

‘ The him He should

down to be a Kehatriya or a
lm aad must bave

not have any cruel thoughts m h,.m^mu^^ ,

observed a fast and, then ahou D

i i „„,i tVip middle one should

OE the three arrows when « ®
»

tbe SMra , , <Je the test
5

be taken, aince it has been so ai
, b£ tayen up by a strong

" The midd'e most arrow, however ' from the piace

man ” There also the arrow should
. The place

where it falls, not to where it moves»
. whlle the spot where it

where the arrow falls 8 ou
„ ma„ ,,0 a long distant by

moves should be avoided, since a
should uot be di charged

moving and moving ”
^'"^“oTou a grouud which is uneven

wheu the wind 18 blowing
vioen

, ^ learned man shojld not

&c, vide the text of FlUm®'1

Uowjn(, vl0]ently nor on a

discharge the arrow when the wino
^ 18 covered by grass

spot which is uneven, is

bush, creepers, plants, ran ,
or

^ ,mmmed

By sayiog that
' if he 8"es “m

the gailt has been d dared of

in water he obtains an_acq.ii . K lle person moves to

one whose body is seen dedared by Pltnmnha t>.n,_

another place a guilt has a
“

| ,[ even on" limb is seen

Otherwise there shall be ® tban tha, where Erst be was

(.1.0) " Or by hi. going <° * I”*",”
even one limb is men

5 » used

made to enter.
’ The expres

special text* via He Ctl

in reference to the af.er iram-rsing into lb.

judge) may declare linn a «>
|be taw n-r the nose

nlone vs -cen ___ rTTT

10

In

20

25

SO

Of A aijr*rM »
' t,,t 44

O! M**dM CJx 1 3l°

Tij htlxs*i*

AUo c f ribil*

42
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AtUifc;bari —The swift runners Ydjtavalh/a

\trtt 109

10

15

taking up the arrow should go to the base of the arch from where th

first man started If the one with the arrow in his hand, on

arrival (at the base of the arch) does not find him, because h

completely immersed under water, then he, r e the Chi =

should declare his innocence
’

Narada, moreover, has laid down the rule for determi °

the swift runners thus "Tho«e two men who would etan t

^
running among fifty runners should be appointed for theipoirp

>

bringing bach the arrow - The arch also should be erected on a

ground near the place o' immersion, and equal to a heigl
rf

the ear of the person performing the ordeal 1

nrch

Narada "Having reached the place near the ™' "
erected

as high as the height (of the performer) upto the ear sliou

on a level ground”

The three arrows as also the bow made of bamboo sboul

*^
be worshipped with auspicious things such as white fow«s

ab0

the text of Pltarnaha, "Intst the arrows he should ''orsh'P,
^

the bow made of bamboo by means of auspicious at 1C

the

smelling odours, flowers <S-c and then should o

performance.”
,

The measurement of the bow as also the place of the o

have been mentioned by Narada- “A strong bow is declare
•>

1Q
.

I07‘ (ongulas) long, a moderate bow 106, and an mfeno
^Vlth

(angolas) This is declared to be the rule regarding the bow

the moderate bow a wise man should discharge three arrows

fixed the target at a distance of 150 hastas ; tf arrows are mo ^
a less or a greater distance there would be a flaw r u

ft

eeien (107) means one hundred and seven of anguUS

,

strong bow Similarly, also, about 10G and 105 (respectively*,

the dimension of n strong bow bos been mentions

angulas in excess of four fust is of a moderate how,

and of an inferior bow, nine angular —

—

* Ch~r307 wjg,a*l

- It may alco mean 700, COO ard 500 Angolas TcfpcctUelr. M ,

wetd* being WtiaUhnn interpret

Lundred plus teren, litmdrtd p!i» m, and hundred I lur Crt

20

25

30



I djnavallga "1

Imiw-iMj
. t Klth jus body immersed,

arrow and has eeeo the performer of the ordeal w.tn

then he gate an acquittal.

At the rmm.r.ion time when

This is what IB intended to e

rnnner had BOn8 to bring it,

an arrow had been discharged an
thereafter another swift rnnner o

another arrow immediately d*>c aT
, him immersed, then be

brings bach, nnd rf at that

"

cedar. “At the out.et

becomes exhonerated. Here,
. to Waruna with sandal paste*

one should concentrste end offer P „ so eajs Narada

fragrant flowers and with swee
’

fl a ,A ted before viz Irorn e

Thereafter, after observing the f10 '
e t „„ the head, the Chief Judge

invocation to the pl.cng of the do»tm«nt ^ ,hoo moving

ehould addreBS the (God of) ' “
ted beings, end being a witness, yon

.. th. innermost reeeeae. of .11
’

m"„tlal, do not know. Being

atone, 0 Water, knew those thi
. mort>, „ ,mm ereiog in S“n'‘b"er°'

accused in a judicial procee mg
iClon according to taw. '0

.

he pleased to free him from *» “
‘TJr.J.r to the Water thus “0

perfumer of the ordeal Thereafter, in the f
1\ ernna, protect me for trn hAc.

h ,s fac, tow»rds the East was

another man lina entered into 1, Chief Judge ehonld o er w°

standing -11.t a '^‘w. plao.dne.rao ...= high opto .he

Vlremttrodaya & S ntep^1 ' -The procedure confirmed 961

.
Zt.;V^U«P -P-.

‘V p

C“ an arch bfgh opto .he

to the bow together with th* of immereico.
Then e Bltthman*

ear’s height end erected n.«
t, d,achargee three arrows. \ he.,

or a Ksfatnya who h89 o
man 8 tandmg m ®

’
>r,

rr. =£ -s .?z^
he seen to have go°« 10

enter.” (108-109) __ .

S fl) Spool •

ttjunvnlkjn, Ver.e 100

. jt.eharKc of the arrow when a rery * “*

Svnchronously
will, the a‘5Ch°

r̂I0„. whc„ he t» gone, another men

rnnne, C gone to t Ub M. iVTl"
equally .wilt In Ps“‘^

r

8
or the ordeal rtUl immersed with hl.JImtal

up the middle -tio »



1)60 Mltakrfiari & Viramltrodaya—Ihe procedure described f Ydjt avallya
*

IVfrw 103-109

The order of procedure here is this Near the store of water

as characterized above, having set up an arch of the description given

before, and having fixed the target at a place and at a distance as

stated, having properly worshipped the bow together with the arrows

5 near the arch and invoked Varuna in the store of water, and offered

worship to him having moreover on the bank (of the water) offered

oblations to Dharma and other gods at the end of a sacrifice, the

Chief Judge should tie the document containing the complaint oil

the forehead of the person wishing to perform the ordeal and thus

10 address the water with the mantra “ 0 Water thou art the life of

living beings &c ” Then the person performing

* Page 69 the ordeal having invoked the water with the

mantra
,

*
(protect me) by the truth &c ” should

go near the strong man who has grasped firmly the pillar and who

15 is standing m water navel deep Then, after three arrows are

discharged, and after one swift runner has taken his stand at the

spot where the middle arrow falls, holding in bis hand the middle

arrow, and another has stood at the ba*e of the arch and when after

this the Chief Judge has given three claps the running, immersing#

20 and bringing back the arrow should simultaneously take place

Thus ends the Ordeal by Water

Viramitrodaya

Now the Author states the procedure for the ordeal ofw» ler»

reached id dne course

2

j

Vajnavalkya, Verses 108, 109

0 Varuna, tatyena, ‘for truth', (team, ‘you’, md, ‘me’, ’

myself, abkirakuha, ‘protect',. Thus having, abhiprOgaya ‘1° Q ^

addressed’ t. e ,
invoked ‘water', kam In eome plates each itself i» 1

reading* Ndbhtdadhnam, ‘navel deep' i.e ,
measuring as far

30 navel, of one standing there i e , of a man, catching hold of the tbig *

*alam tiief, ‘one should enter the water’, t e , eboald get immersed i°

water, the performer of the ordeal. At that time while one with a

pace has started, another man with a swift pace who was standing at

place from which the arrow was discharge I, when he brings bach ^

1 Ttie several reading, are alpiJTWV, STfoPTTf
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YAjnavalhya "1 Mltakshari— Convtdsioni ofpots,on ,
potion to be teleeted 96B

Verse* tlO 111 J

convulsion of poison ” The humours, moreover, are seven 1

iK “The skin, blood, flesh, fat, bones, the marrow and the

semen’’. Thus the convulsions of poison would be seven

alS The characteristics of these have moreover been mentioned
_

in the treatise on poison Vrdiatantra thm r
^

flrat “nT“,B,0“ '

from poison brings on a horripilation, and the one. nett to

and coma and the seventh causes the

death of the consumer (thereof)

Here, moreover, the worship should be offered to the God

Mabftleva, as says Ntirada “One who. h« o^rved a Ilas should

placing the po,-on beta* h
and thereafter having placed the 20

document tearing^he

1

®®™?^1

^worf—cia
“0° poison^hou

the ordeal should *us mvote he

wlckedi (therefore 0)
haatbeencreated by Brahman^

^ ^ tbe pure .

expose the soul of th
„t Deatb ,ncar„ato, thou hast been 25

by BlS^n. free this man from this (charge of a, am and

become nectar to him by (regard to hm) truth

Having thus invoked, he should give ,t to one who ,s .landing

tli his face turned towards the wroth . nde the text of Narad
h

who is atandin" with hia face towards the South, and also in -0
‘ To one 'tho

^he twice born, with hiar.ee turned toward, the
.

NortTor Se En-t, and will, concentrated mind be should administer

t'10 F
°"The poison, moreover, to be taken should be the tan».
T

l^.ke ride the text of Pitamaha “Of the raU->Ma 35

C th.

r
best nr of a W‘on pr„lnc-d on the Bm-Ujm

T—JJ^Trrr: nnr «•***. nTtv, em 4. me



a ft9 5&lapin1 & ftlltSkehara—The Ordeal ly Poison. f TijhavalJeyaJO- \r«tM 109-iu.

place from where the (first) man had gone, and on arrival if he does not

see the man who is immersed into the water below, then his innocence

should be declared, otherwise he will not be considered ns innocent, even

if one limb is seen.”

5 Pitamaha .
“ The person to discharge (the arrow) to bo selected

should be a Kshatrtya, pure in character, or even a Brfihmana ;
one with

a not unkind heart, quiet, and who has observed a fast and has kept

himself pure ” (109).

Thus ends the Ordeal by Water.

10 Now the Author describes the Ordeal by Poison

Yajiiavalkya, Verses 110, 111.

“ 0 Poison thou art the son of Brahman. Thou art

established in truth and virtue
;
clear me from this charge.

Out of (regard for) truth, be like ambrosia to me.” (110)

15 Having addressed thus, he should swallow the

poison called S'arnga (or ginger) produced on the Himalaya-

mountains; of him by whom the poison becomes dige’ted

without convulsions (Toe Chief Judge) should declare

the innocence (111).

20 Mitakshara:—
'With the mantra, Twam vishetyadi,

poison &c. ’’ having addressed the poison, the person performing

the ordeal should, bhakshayct sicaliow, wisham himasailajam,

poison produced on the Himalaya mountain , i. e. produced on the

mountain peaks. And when such a poison when swallowed by a m®”

25 is digested, vegairvina, Without convulsions,
such a one is declared

innocent

Convulsions from poison occur by the transmission of one

• humour

1

of the body with another; vide the text1 : "The transmis-

sion of a humour of the body into another is known a3 t{,c

1. Cij—A humour of the body. According to the principle! of .AfX®*

Medicine the prlncipit hmnoars which regulate the condition of the i>ody ,r

(wind), fan (tiler) L. tt (phlegm). A disturbance in tbo aero

conditlor of aty of ties* Mates all the dia&ici of tie tody.

2. Of r>tlcnaiia,



Yijnacalkya '

Verses 110-111
MitiktharA

—

77m prteaultons and the result. 965

this is the sixth part oE a Pala. A twentieth part from this wonld
be 8 yava*. A twentieth part les3 by one-eighth of this i*. e. less by
one yava r. e. seven yavas he should give mixed with clarified butter.

The clarified butter should moreover be taken thirty times the

(quantity of) poison, aide the text of K&tyana 1
: “The poison should 5

be administered (o men2 in the forenoon and in a cool place; it should

be pounded and smooth, and shoaid be mired with clarified batter

thirty times the quantity (of the poison)” # e. the poison (should be)

mixed with clarified butter thirty times its quantity.

The person performing the ordeal should, moreover, be 10

protected from sorcerers &c ; vide the text of Pitamaha- vis. : “The
king should protect the person about to perform the ordeal from the

danger of sorcerers &c. by guarding him with his own men for three

or five days. He should also examine and Bee if there are hidden on

his body any medicines, or spells, or any jewels which ore effective 15

as antidotes against poison, as also those secretly produced."

Similarly the poison shoaid also be guarded. Vide the text of

Harada3
: “Poison from the mountain peak which is obtained from

the Himalayas, is the best as ordained; euch as has the colour, flavour,

and taste, which is unartificial, not tempered, and which is not over- 20

powered by any charms-’’

Similarly after the poison has been swallowed he should be

watched for ( an interval of ) 500 claps of the hands, aod thereafter

should be examined, as says Nar&da. '• ** If after on interval of 500

claps of the hands he remains free from any effect (of the poi«on ),

then he is considered to be innocent ; thereafter he should be 25

examined”. The interval of time however stated by Pitamaba i e.

till the end of the day, has* a reference to a small quantity of poison.

“ After swallowing it if he remains 6teady and without a swoon, and
*

does not vomit and otherwise remsins free from any effect till tLc

end of the day, he should then be declared as innocent." Here a!«o 30

the procedure is as follows ;
the Chief Ja Ige after hiring ob'crre-J a

fast and worshipped the Ood MaMdera sbonld place the poison b-fore

it, and after having offered a sacrifice to Dhsrma and other drills,

1. V«r*«, 4SO.

3. Ch.l 35*,

J. IJli fcr^enU



QR4 Mltikehard—Poitons to be ducarded seaion for the ordeal f
Ydjnamlkyi

IVtnti 110-111

The poisons to be discarded have similarly been laid down . “Distilled

poisons, as also poisons which are old, or are artificially prepared, and

those produced from the earth—all these poisons should be entirely

excluded” Also by Narada1 “ Purified poison, as well as poison

5 which has been distilled, similarly, scented and mixed poison, as also

the Kdlaktita and the Ald.hu poison, should be carefully avoided
’

The time also has been mentioned by Narada2 ‘‘ Having

weighed the poison which is intended (to be given), it should be

administered at a time when the winter has set in A man knowing

10 the Dharma must not administer it) in the afternoon, nor in the

twilight ” In any other period, however, a less quantity than that

laid down as the standard, should be given vide the text

3

Four

yava9 should be given m the rainy eeason and it has D°en laid down

that five yavas should be given m the Grishraa In the Hemanta it

15 should be seven yavas, and in the b'arad even less than that’ By

less is meant six yavas By the mention of Hemanta, S'ts'ira also

is included ude the S'ruti text uz 'By the combination of

Hemanta and S is'ira
”

Since Vasanta has been regarded as a period common for

20 (the administration of) all ordeals generally, seven

* Page 70 should be given during that season, and the

poison also should be given after it is covered

with clarified butter, ude the text of Narada 1 ‘ Let linn g|re

to the person performing the ordeal, one-eighth less than twentieth

25 part of a sixth part of a Pala of the poison, mixed with clarif ed

butter * A Pala here, moreover, ib equivalent to four gold coins

Its sixth part would be ten Mfisha and fifteen Yavas Three yavas

make one Knshnala, and fifteen Knshnalaks make one Mftsha > ^us

fifteen yavas make one Mftsha 5
. In this way the (number of) y

avns

36 in ten Mri'has would be one hundred and fifty, and this together with

the ten yavas mentioned above makeup (the total of) 160 3’avos*
-'

1 Ch I 32Z Another reading 19 Wf-spor Jed poisvn

2 Ch I 319 and 320

3 htirada Oh 1 324 4 Oh I 323

5 ^50^1 i* a better reading appear* to be wrong



tajnavalkya T

'T0-JI2J

V.raml Sul« SMIauudr-OrtoWS"* 9(57

Ver$cs 1(0-1*. j ,

. *. ,n nnf m the afternoon nor in the noon,

* l,me wh6Q ‘h" w
‘“‘f

' jfould one knowing the Dharma (administer

nor even in the twilight, enoum
0Bd fiTJ fa5aJ baTe

it) In the rainy season
[ha g emall ta, it is seven yavae,

beea stated to be in the Grishm *
t r es3 » t ; six yuvas.

and in the fcnd, even less than that Less ,

p .. havin*» addressed with the verse

Thereafter, the performer of the ,ii»

“0 poison, thou ic’Uhould consume it (HO-1 )

Here ends the Ordeal by Poison

S ulapam

The Author states thn ordeal by Poison

vSInavalkyo. Verses 110 111

^
„ of a coats horn, blue, and

‘ Sarngam ' t e Having the us
'

effect having the lustre ol

produced on the Himalaya raoun am,
Having taken in tbo hand

ginger, extremely cooling nod "ns“r',“!
. 0 olson 4.e \ and consumed 15

such poison and addressed with
^ becomes digested without any

in the stated quantity one in wh ^ (declared to bo) Innocent In

convulston, swoon, &c. that m
d ag t0 bo repeated {by him),

some books the following v“s°
!. established in the Iuwb of truth ,

O poison thou art the son of Br4hnm
lbl) (

forcBO[) truth bo ambrosia
20

prey free me from this neensnt on,

to me ' (110, 111)

Thus ends the Ordeal by Poison.

Now the Author describes the Ordeal by

Yaiiiavalkya,
Verse

. .t, stern deities, ho should

Having worshipped th
bathcd. Thon after

tolled tho water in which tnoy porson drink

reciting ( tho formula ). ho should ma

th rofrom three handfuls o

25



966
conclusion ofpoison

p YdjuavalkyA

[_
Verses 110-111

and placed the document containing the ““P1””* ““
‘^'’pmson and

person ashing to perform the ordea shooK
South ,

TX"T—X"^1 the poison after

addressing it

Here ends the Ordeal by Poison

Vixamitrodaya

Now the Author states the ordeal by Poison

YajBavalkya, Verses 110, 111 ^
“ 0 Poison 4o.”, with this verse b“v ’° S

M“f0

'i

s

re

(1

8

"ge

i

stId without

one should eat. He, moreover, by w*“ml “
. thB , n„ocence.

l tB

convulsions, of him the Chief Judge should declare a ^ bee„ 8a ,d

s dreye or ginger poison is well known' “ "
fonr

’ „nd produced on Jh»

“ Having the luster of a goal a how, blue in
f a 0no ytllo*

Himil.y mount, n, pure, having the In,ter of ginger,

colour, end unsurpassed ” know"

“ The treusmission of a humour of the bo y 10 °
“

| at ,0n,
jirooo,

aB the conclusion of poison." It. characteristic is, hemp

4.C An ordeal of that.
having ob.e.«J

The procedure here is this Tb ' C
, 4 before H"° tb

a fast, and worshipped Mnhdd.v., and h.v P'*"»
with the

poison, having performed the worship of
„„ th. heed

sacrificial oblations, planing the document of deel.w „ tb ml

the performer of th. o.doal ebonM ».
Bllhra an Wmet of tho omesi

, I!t »hm an

mantra . “0 poison, then bo,t b"“
'"of'th. sinners, whl- -

the wicked i
(therefore) espoee the eonl of th

1M„n«t», th«“

ambrosia to th. pnre-miod.d O poison, thou art l»«o „[.)

hast been created by B, ah man , free this -an «“
*f

“

tU.W “

„o, and become nectar to hand by (regard to hi.) troth Booth.

, the perrormer of th. osle.l w,‘h hi. fee of *b

himself with race to the North or the Bast, In the P»* cUnfisd

Brahman.., he ehould give refined >"*d,r,J^"f.^^rllo"* •'»

hotter. B, regard to pa.tsenl.r season., p.rt.enl.r ^pn b(d

have been meat,cued In this connection by Na.adn
.Jralol

,t.reds‘

i the poiBOD Which la intended (to be kitod), It

1 Ch. I 310-320



TdjhatalLya "i Virami
, S'ula & Mlt&tcsbarl

—

Otdtal of Kot'a
Vertt 1 110-112 J

'

a time when the winter has set in ; not in the afternoon nor in the noon,
nor even in the twilight, should one knowing the Dnarma (administer
it). In the rainy season, the measure is foar yavsa, and five yaraa hate
been Btated to be in the Gnshma ; in the Hemanta, it is Beven yavas,
and in the Sarad, even less than that ‘ Less ».e. six jaras. 5
Thereafter, the performer of the ordeal having addressed with the verse
*‘0 poiEon, then 4,0.” should consume it. (110-111).

Here ends the Ordeal by Poison.

S'ulapaoi

The Author Btates the ordeal by Poison 10

Tajharalkya, Verses 110, 111
* Samgam' i.e., “ Having the lustre of a goat’s born, blue, and

produced on the Himalaya mountain, and in the effect having the lustre of

ginger, extremely cooling and unsurpassed '* Having takon in the hand
euch poison, and addressed with the verse " O poison. &a”, and consumed 15

in the stated quantity, one in whose case it becomes digested without any
convulsion, bwoou, &c. t that man shall be (declared to be) Innocent. In
some books, the following verso is stated as to bo repeated (by him),

"O poison thou art the son of Br&broan established in the laws of truth

!

pray free me from this accusation, and by the (force of) truth bo ambrosia 20

tome.” (110, 111).

Thus ends the Ordeal by Poison.

Now the Author describes the Ordeal by Kos'a

Ydjnavalkya, Verso 112

Having worshipped the stern deities, ho should 25
collect the water in which they wore bathed. Then after

reciting ( the formula ), ho should make the poreon drink
therefrom three handfuls of water.



968 Mlt&kftiari—Whtn Kot'a to be gtvert- Yaihaealkya

Verts 112.

10

15

20

25

30

prasrtitrayam, cause three handfuls of the water to be drunk
,
by the

person performing the ordeal after the repetition of the mantra, "0

Waruna protect me for the truth &c-’’ This, moreover, should be doue

after the general procedure viz. the invocation of Pharma, the

worshiping of all deities, the offering of the sacrifice, and the placing

(on the head) of the document containing the complaint &c has been

observed.

Here also, the rule as to the deity to be bathed, the rule as to

the procedure, as also the rule as to who is entitled to this ordeal

have been stated by Pitatnaha thus : “Of that deity whose devotee

he is, the water should be caused to be drunk by him^ In the case of

an equal regard for all the deities, the water of Aditya should be

given to be drunk. The water of DurgS should be given for

drinking to the thieves, as also to those who make a living upon their

weapons. In the case of Durgi the tridant should be bathed, while

of A/ditya, the circle should be bathed, so also the weapons of other

Deities too should be bathed." This is the rule about the deities.

The rule as to the procedure is : "In cases of trust, in vi

cases of suspicion, and also in a compromise—in these the Aos a

should be administered, always for the purification of the mind".

“The drinking of the Ko&'a water is ordained in the forenoon

for one who has observed a fast, has bathed, an

* Page 71. has a wet cloth on, who is a believer, and who n

free from vices" Sas'dia is a believer. The

wise should not offer the Kos'a to the drunkard, to the, voluptuous 11 ®

also to the rogaes, and to those who are unbelievers1
. The drinking o

Kofa should be avoided in the case of great criminals, irrelig"®09

ungrateful men, eunuchs, low Brahmanas, unbelievere, Vrftty*9 ®"

slaves.’’ MaMpar&dha means a great crime. Irreligious i. e* wh°

does not observe the duties laid down for the Varnas in the several

stages i. e. who is an atheist. Lowborn i. e. born of » Pratilo®9

union. Slaves i. e fishermen. This is the rule as to the eapacitg ef

persons.

Moreover, after preparing acircte with the cow-dang, the person

wishing to perform th; ordcsl should be seated facing the Son. » n
^

l. Kind* nas.



Mitiksbarl—The interval for the decision
Ydjnavall-ya-\

Verst lid. J

then he should be made to drink. This is the rale to be deduced

from the text o£ Narada.t “Having called turn who h“

accused, and made him seated in the centre o£ a ctrclc, and w.thh.s

face towards the Snn, he ahonld be made to drmk three handful..

969

It may be asked, in the case of ordeals begining with the

balance and ending with the poison
_

the decision as to.the innocence

or guilt is immediate, what however m the case o£ to

Author Bays

Yajnavalkya, Verse 113.

Ho on whom no calamity falls cither by the act

of the Eng, or of God within fourteen days, ts tnnocent (and)

there is no doubt.

Mitakshara i

—

Chaturdas'ddannhah, berorc fourteen
IvntaK.n

Si
-

lk- _ the act of the Una, t. e. by reason

oU to. caused by God,
oEtheking,(or)damka ,4jr

h
'

ram,
,i;,e, to. great; no,

vyasanam.cnlnm iy.r-'^^
fdu_ „ minor one being

unavddabl/inThe case'of operate beings-Sa Bklddhah, *. ehoM

he considered to be innocent.

rr •. fall otter the interval there is no blame. Assays

NSrada':
1

“ If a great misfortune even should befall him after the

f
d
f » fortnighf he must not be h.rassed by any one, since the

lapse of a S
a n This text is self-apparent. The role

fixed penod P
b reference to serious charges, since it

Wlth'" '

°L mendened after the prefatory observation. "These in

comes to be
_ -w-esV’ Tbs other intervals mentioned by

Pltdmaha ’have a refemnee to petty charges; vWe the text: “The
Pttamaha.h ^ even in .petty case. These are (as

kosa may w
n ‘'Hein whose case a nwfortnne u seen

mentioned in the text /

l Z T*J*- T«r. »S Teat P . 67. 1. «. Ea*. Tr. f V09.

O!

15
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Viarmltrodaya—The Procedure 6c r Ydpiaiallcya

L Ferres 112-11$

within three, .even, twelve or fourteen daye, 18 consideredl to be

cmltv. ” These three intervals of time have to be adjust J

dividing the amount at stake which is less than the amoun

serious charge, and by allotting the periods of three days &
each portion respectively.

Thus ends the Ordeal o£ kos a

10

15

Viramitrodaya

Now the Author states the ordeal of the Kbh

Yajnavalkya, Verse 112, 113

Having offered worship to the stem Deities, the Chief Jodge elioa^

take up the bath-water of the Deity. The sternness,
,

been expounded by Fitamaha thus “Of t a ei
y,

tbe

ho is, the water of it shoold be caused to be drank bv
>ll(m|a

case of an eqnal regard for all the deities, the waer o

^b0Qid bo

bo censed to be drank. In the case of DorgS, the ttld.a “

Jelll<1|

bathed, while of Aditja, the circular halo , in the case of ot

the weapons should be bathed”.

Tatm&t, ‘from it’, r. e from the bath-water,

‘throe handfuls’ of water having made to trickle’, be shout

20 to drink Of one who has drunk the water no calamity rom
^ ft

or fate, or any other difficulty Bach as a dangerous
JS

malignant type for an interval of fourteen days, *a audMaht
an

declared innocent’ i t. becomes successful The meaning is

absence of a calamity within the time limit, no suspicion c

^ ^
2o By the use of the word tu, ‘however’, is excluded the roil u

other water “He, in whose case a misfortune is seen wi
> ^

nights, or seven nights, or twelve days, is declared to e gut i

^0uy
text of Pitamaha has reference to accusations of a faulty or very

character ; thas there is no contradiction.

Here, moreover, this is the Procedure Having prepared ®

with the cow-dung, and having place! the performer of the or ea
cf

face towards the Bun, and performing the ritual endin D with the
p

# f

the docnment on the head, and after often tig worship to the stern

from their bath-water taking three handfuls of water »»

30

reads »1VUV

rfttnv Thl» la the reading in Virmtlrodaya The Jfit* 1



Y&jHaoalkya -i Viramltrodaya, S alapi^l * Ml tlfcetiara—D\te Calamities a
Verses 112-113 J

J

addressed it: “O Water thou art,.,.,.of the sentinfc beings «£c.

“0 Varnna, protect me bv troth”, he {the Chief Judge) should cause
the performer of the ordeal to drink. (11^-113).

Thru ende the ordeal of Rosa.

S ulapaoi 5

Now the Author states the ordeal of kosa

Vajnavalkya, Verse 112

Having respectfully offered worship to stern deities, and having
brought their bath*water, and after repeating the offence obarged against

hunself, with face turned towards them, he should take three handfulls of 10

the water Pitamaha states a special rule "Of that deity of whom the

particular man is a devotee, he should be made to drink the water. In

the absence of any particular deity, he should he made to drink the water

of Adltya Within fourteen days* interval if no dire calamity from the

king ot fate occur to him, he should be declared to be innocent without 15

doubt ”
'Calamity,' t e an accident 'Dire '*e causing extreme pain Tho

rest is plain Pitamaha "If within three nights, or within seven

nights or within twice seven days, any misfortune is seen to occur

to a man, such a one is a sinner” Katyayana 1 “ If a calamity due to

fate occurs within three weeks the accused should be compelled to pay 20

the amount, and also a fine Not of himself only, but if it occurs to his

relatives, such as a disease, fire, death of a kinsman, bo should bo

compelled to pay the amount and a penalty A wasting disease,

diarrhoea erruptions, pain in the palate and joints, eye di aease, throat

disease, and the colic pains are regarded os divine calamities for men." 25

Thus ends the ordeal by Kosha

OTHER ORDEALS
The five pnncipil ordeals beginning with the Balance and

juuluif* with tha Kosa, have b*en expounded ’as.pro.nosed by the Lord

ot the Yogis. 3£>

Other ordeals have bee i racntione 1 in another Smrtt having
a reference to p^tty complaints, as styn
Pitamaha2 " Now I proclaim the ral«

rrginhng the grim a of rice which hive to be

chawed {by the part)). Ibis nee o-de.il ahoull b* administered in 35

j

; ,J
A]<o Mf«d» CL. I 037-3 <!
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Vlarmltrodaya —The Procedure dc r YAntavalhya

l Verne m-U3

within three, seven, twelve or fourteen days, is considered to be

guilty ” These three intervals of time have to be adjuste J

dividing the amount at stake which is less than the a“oun

serious charge, and by allotting the periods of three days ^c

each portion respectively.

Thus ends the Ordeal o£ kos a

Viraraitrodaya

Now the Author states the ordeal of the Kok<i

Yajnavalkya, Verse 112, 113

10 Having offered worship to the stern Deities, the Chief Jndg®
s

take up the bath-water of the Deity. The st.ronees,

been expounded by Fitamaha thus “Of that Dei j,
lt,

he is, the water of it shoold be caused to be drunk v

s Bhonld

case of an equal regard for all the deities, the water ol Adhtya^
^

15 he caused to be drunk. In the case of DorgS, the trid » 1

bathed, while of Aditya, the circular halo , in the case of o

the weapons should be bathed”.

Tamil, ‘from rt’, i. e from the bath-water,

‘three handfuls’ of water having made to trickle', he sbonh

20 to drink Of one who has drunk the water no calam ty rom
,

or fate, or any other difficulty snch as a dangerous ieea ^ jS

malignant type for an interval of fourteen days, sa sudMan, ^
declared innocent* t. e. becomes succesefnl The meaning is

absence of a calamity within the time limit, no suspicion ca ^
2o By the use of the word tu, ‘however\ is exclnded the niiXtu

other water “He, m whose case a misfortune 1 a seen wi
tj,,g

nights, or seven nights, or twelve days, is declared to be gui i

text of Fitamaha hae reference to accusations of a faulty or very

character , thus there is no contradiction. ^
30 Here, moreover, this is the Procedure Having prepared a c

^
with the cow-dung, and having place! the performer of the or ea

cf

face towards the Sun, and performing the ritual ending with e P
f

the document on the head, and after offering worship to the s er,
‘

avtog
from their bath-water taking three handfuls of water an

^

1 HWHH Thu la the reading In Vtrmtlrodaya The

reads tfvinf
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Verte $ 112-113.]

aldrs.srd it: “0 Water thoa ait of the sentiut beings ic.”

“O Varnaa, protect me by troth”, be (the Chief Jaige) should cause

the performer of the ordeal to drink. (112-113).

Thus ends the ordeal of Ko%a.

S'ulapani.

Now the Author states the ordeal of kosa

Vajfiavalkya, Verso 112.

Having respectfully offered worship to stern deities, and having

brought their bath-water, and after repeating the offence chargedl
against

himself, with face turned towards them, he should ta e re

the water. Pitamaha states a special rule :
" Of that deity of whom the

particular man is a devotee, he should be made to dnn
.

e
,^f *

t

the absence of any particular deity, he should be made o rin

of Sditya Withiu fourteen days’ interval if no dire calamity fto

king or fate occur to him, he should be declared to be inno

doubt.” ‘Calamity,’ i e. an accident. ‘Dire,’ t fe. causing extreme pa

rest is plain Pitamaha: “If within three nights, or within seven

nights, or within twice seven days, any misfortune is eeen 0CC

to a man, such a one is a sinner.” Katyay?na :
“ If a calamitydue to

fate occurs within three weeks, the accused should be compelle P

the amount, and also a fine. Not of himself only, but if it occurs

relatives, such as a disease, fire, death of a kinsman, he 6 ou

compelled to pay the amount and a penalty. A wasting d
Jf

as0’

diarrhoea, erruptions, pain in the palate and joints, eye disease, throa

disease, and the colic pains are regarded as divine calamities for men.

Thus end3 the ordeal by Kosha

OTHER ORDEALS.
The five principal ordeals beginning with the Balance and

ending with the Kofa, have been expounded^* proposed by the Lord

of the Yogis. 3C>

Other ordeals have bee i mentioned in another Smrti having

a reference to p^tty complaint*, as says

ltice. Pitamaha2
: ** Now I proclaim the rule

regarding the grains of rice which have to be

chawed (by the party). This rice orde.il should be ndminittered in 35

*. tf Alw JUrsd* CL. I. 537-31*.
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—

The fttce*

t

YAjharaUya
Ottir

cases o! larceny, bat on no other occasion whatsoever ; this is certain.

Let the judge who must have cleansed himself previously, use white

grains of rice, and not of any other (corn), and let him place the

same in an earthern vessel in the Bight of the Sun. After having

5 mixed them with water used for the bath (of the image of the San),

he shall cause it to remain there. (In the next morning) one who

has observed a fast and has bathed, on whose head the document

containing the complaint has been placed, and who ia seated facing

towards the East, should be aeked to chew the rice-grains and then

10 to spit (the same) on a leaf of the holy fig tree and of none el*Ci

and when that is not available then on a leaf of a birch tree. He

whose blood issues forth, or whose chin or palate becomes rotten, or

the limbs shake, must be pronounced guilty.
”

The Chief Judge should cause one on whose head the

15 document containing the complaint has been placed to chew the

rice grains and to spit.

The form “ having caused to chew ” is gerundiah The

general procedare which is common to all ordeals viz. the invocation

of Dharmn &c. should be followed here also.

20 Thus ends the Ordeal of Rice.

The ordeal of the heated MA*7ia has been described by

Pitamaha thus: "A circular pot measuring

Heated M&slia sixteen angulas with a depth of four angels*

Btnnfd 6e made either of gofef, silver, capper, cf

25 of earth, of circular size. And the same should be filled with

clarified hatter or oil weighing twenty palas, and then when till* J *

heated well, a gold md</bi should be thrown into it. He (i. t- the

person performing the ordeal) should raise the he»ted trul’ha by

means of the fo-eGnger and one or two finger* near it- He who

50 do** not shales his finge**, o- on whom no boil is produced, l«

under tV law to b* innocent since hU hand am! fingers were

unaffected By the expression ** should raiv*
'*

is meant »i®p’y

picking op from the veivl and not " throwing out *\



i
r
dt Sard tty d -i Mtt&kstaarl—The heated If&tha. 67$

Ordeal*. J

Another process:—“The Judge after haring cleansed

himself, should throw* clarified batter of the cow
Page 72. into a goldeu, silver, copper, iron, or earthen

Teasel, and should heat the same on fire. He
Bhall then throw into it a polished coin bearing an impression and -5

made either of gold, silver, copper, or iron. The pot (which has been

heated to boiling) in which waves and circles are rolling and rising

up, and which is incipable of being touched even at the nail-points

(of the fingers,) he should test it by means of a green leaf (being

dipped into it) and thu3 producing a crisping1 sound. And then he 10

should address it by the following mantra viz: “0 clarified batter

thou art the purest of all things, thou art the ambrosia at a sacrifice.

Burn this man, 0 purifier, if he is guilty, and be as cold as ice if

he is innocent. ” He should cause the coin lying in the clarified

butter to be caught by the person (wishing to perform the ordeal) 15

who has observed a fast, and who has then bathed and has

wet clothes on. The umpires should then examine his forefinger.

He on whom no bods are seen Is to be considered innocent,

otherwise he is guilty
1
’. Here also shoald be observed the ceremony

of invoking the Dharma &c. The address to the clarified better is to 20

be by the Chief judge; the mantra to be addressed by tbe performer

of the ordeal is “0 fire thou art of all sentiet beings &c.\ From the

text “they should examine the forefinger,” the picking up of the

coin is to be made by the forefinger only.

Thus ends tbe Ordeal of the heated Uhsha- 25

Tbe ordeals of tbe Dharma and Adbarma have been mentioned

by Pitamaha thus: "How I shall describe

Dharma and the test by Dharma and Adbarma in the case

Adharma. of men who are guilty of aasaolt, who are

pressed for payment, and thoss who desire SO

to perform . the expiatory ceremony.” Guilty of assault I. e.

in charges of assault. IFAo are pressedfor payment i. e, in money

claims. IFA* desire to perform an expiatory ceremony *. e. in

1. ii th* particular »onnd which if produced the conljrntloo

of Cr« and w»t«r c/o the 3I*r«lhl «jr.



976 V Iramitrodaya— The Rice, Ploughshare
[

Ydjtiavalkya

Other

of the Dharma and the other procedure ehould be n“aer‘‘ood

to be for the three (ordeal.) which w.llbe .dated hereafter.

Moreover, “A pot made erther of gold, or of e.lver, or of copper, or even

of earth, with a depth nf four angolas and measuring «Steen g

5 of a circular shape, he shonld 611 w.th o ar, fled hu«' °“

weighing twenty palas, and after it is hoi e 0 a ,

njha, should he thrown into .t He shonld take on th. 1»‘“«

misha by joining the thumb and a finger He who
. j

the forefront of his hand or on whom no oroption has b
^ ^

10 18 deemed under the law to be innocent, since hie h

were unaffected ” Mandalam , i e a circle, uddharet ,
‘take out , »

outside (the pot)

Brhaspati1 “ Iron twelve palm in weight formed1

“J” ^“/fo nr

called a plough-share ,
it should be eight attgulM in le g

lo angolas in breadth. That (plough share) een ma
,

, rema ins

fire, the thief should lick it once with bis tongue. If h0

unscorched, he obtains an acquittal, otherwise, however,

hiB cause.”

Pltamaha describes the orde.l of Dharma (see above p

20 11. 27-33 and p 874 II 1-22).

Now the Oaths. There Mann1 “ A Judge »h°iiH

Erihmana by the truth , a Kshatnya by hie vehicle and
^

Vaidya by the kine, seels and gold, while a gfidra with all
„

these should be male to touch the heals of their sons snl wiv

2 j “ Should this have been committe 1 by me, then the =IQ
y'jj

by the transgression ot truth should be mine’ ,
thus a r

made to eay. “Should this harm have heen b' “vIb,.
conveyances and arms may become unfruitful’, thus s ou

be made to declare , and so on further.

30 Halayudha states the meaning of this text in eubiUoco to

. ^

thus 4 This is true,’ thus a Biahmana shoul 1 be made to a ,r ’

Kshatnya should te made to touch the conveyance aud
j j#

« a Vais ya should he made to touch the cow U. and the sin

generated by false oaths, with that he should enjoin a
fflre>

.

3o falsifying an oath. All shonld be made to do as stated

Brhaspati 5 “Truth, a vehicle, weapons, cows, seed, and SoW *

hMa
feet of the Gods or of the Brfthmana-, the heals of uonB or wives,

1 Cli X 28, £0 . Ch VIII 1H, 115 3 Ch X, G, 7
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'

are stated to be for oaths bv Mann id small matters’' Here, as au
oatb is distinct from an ordeal, there is no fasting «Lc

,
bat only bathing

and sipping water

S ankha "The staking of tbe merit generated by pious' and
charitable deeds &c ,

and ehonld also cause other oaths to be taken ” o

Manu* ‘‘One falsifying an oath perishes here and after

death In connection with amorons women, in regard to marriages,

m the feeding of cows, as also regarding fuel, an! for protecting u

Brdhmanay by taking a false oath, there is no sin” ‘Jn connection

with amorons women’ t e in private, for keeping the woman pleased 10

‘In marriage* 1 e by women for the husband For the feeding of the

Cows, fuel, for the performance of the dailv oblation, also for the saving

of the life of a Br&hmani, a cow ic , even by a false oath, no em is

incurred This is the meamag

Here in the Commentary on Srimat Yajuavalkya 15

ends tne Chapter on Ordeals

S ulapam

In the course of the discussion ore mentioned the Rice &,c Hero
Pitamaha In the case of theft the rice should be administered and not

elsewhere, this is certain Pure nee should be caused to be prepared 20
from paddy grains and not of any other In an earthen pot one should

place it In front of Aditya after having purified oneself These should be

mixed with the bath water at night ho should be made to stay there In

the early dawn it should be given to the performer with his face towards

the Sun After chewing the rice he should b,» made to emit on a leaf three 25

times He whose blood appears to ooze or the tooth row is affected

with pain one whose limb gets a shake such a one the Judge should

declare as not innocent

Now the ordeal of the Healed

One should cause to be made an iron vessel or one of copper 0/ 38

sixteen nng ilu and of four a tgula* (In depth) or of earth either of n

circular shape and should fill it with clarified butter and oil of the

quantity of twenty palas when it is well boiled one should throw n gold

1 —Pion» and charitable deel* *nch as perfortalnp

digging tank* etc **« p 808 » 2 above

2 Cl VIU 11“, 113


